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ART.  I.— RULES  OF  EVIDENCE. 

NO.   IV. 

Incompetency  of  Parties  as  Witnesses  at  Common  Law. 

The  evils  of  the  various  exclusionary  rules  depend  on,  and  vary 
in  proportion  to,  the  necessity  and  value  of  the  excluded  testi- 
mony. In  the  preceding  number  an  examination  of  some  of 
the  rules  of  exclusion  has  been  made,  but  a  more  important, 
and  if  more  important  a  more  objectionable  case  of  exclusion, 
calls  for  examination.  *Thelawof  England,*  .  .  .  to  avoid 
all  temptation  to  perjury,  lays  it  down  as  an  invariable*  rule 
that,  nemo  testis  esse  debet  in  propria  causa,'*  *  The  propriety 
of  this  rule  we  now  propose  to  examine,  for  however  injurious 
are  the  Ather  rules  of  exclusion,  this  claims  the  precedence  in 
evil. 

As  before  remarked,  misdecision  ensues  whenever  evidence 
necessary  to  instruct  the  judge  is  rejected.  Exclude  the  truth, 
and  he  must  decide  erroneously.  If  all  testimony  were  shut 
out,  that  of  parties  and  witnesses,  courts  of  law  might  as  well  be 

^  8  Black.  871.  *  Invariable,  ut  lucus  a  Don  lucendo. 

*  Nullus  idoneufl  testis  in  re  sua  intelligitur. — Dig.  22,  4, 10,  de  testibus. 
Omnibus  in  re  propria  dicendi  testimonii  fucultatem  jura  submoverunt. — 
Cod.  4,  20,  10,  de  testibus.  Such  is  the  rule  oi  the  civil  law,  but  like  the 
invariable  rule  of  the  common  law,  it  will  be  found  to  be  broken  in  upon  by 
exceptions,  some  of  which  will  be  noticed  as  we  proceed.  The  similarity 
of  these  two  systems,  on  the  subject  of  evidence,  is  very  striking. 
VOL.    VIII. — NO.    XV.  ^         1 
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closed.  Whenever,  the  testimony  of  plaintiff  or  defendant  being 
true  and  the  only  evidence  by  which  the  claim  can  be  substan- 
tiated, is  excluded,  the  extreme  of  judicial  evil  is  endured. 
Exclude  the  evidence  of  the  parties  in  their  own  favor,  it  being 
the  only  existing  proof,  you  take  from  them  the  means  of  ob- 
taining, you  deny  them,  justice.  Whenever  facts  within  the 
knowledge  of  a  party,  and  adverse  to  his  interest,  are  withheld, 
injustice,  at  the  expense  of  the  party  requiring  such  testimony, 
is  done.  Thus  all  facts  in  the  knowledge  of  one  or  both  of  the 
parties,  all  transactions  without  witnesses,  are  acted  upon  and 
treated  as  if  not  done.  A  contract  being  made  or  fulfilled  in  the 
presence  of  the  parties,  excluding  their  evidence,  the  decision  is 
the  reverse  of  that  required  by  the  facts.  Burthens  are  wrong- 
fully imposed  fr  wrongfuDy  avoided.  As  to  whatever  is  done 
or  said  in  the  presence  of  witnesses,  if  misrecoDected  or  mis- 
tated,  the  parties  are  without  remedy.  No  matter  how  many 
witnesses,  so  they  only  happen  to  be  parties,  no  matter  how  im- 
portant the  facts  within  their  knowledge,  they  are  at  once  shut 
out.  By  excluding  this  testimony,  fraud  is  encouraged,  a 
bounty  is  offered  to  the  dishonest.  Whenever  facts  are  known 
only  to  the  parties,  the  honest  are  placed  at  the  mercy  of  the 
dishonest.  Unfounded  suits  and  groundless  defences,  by  refus- 
ing to  question,  to  examine  the  parties,  who  are  conscious  of 
their  own  knavery,  by  freeing  them  from  the  shame  of  manifest 
falsehood,  from  the  danger  of  detected  perjury,  are  invited  and 
encouraged.  Nay,  every  inducement  is  held  up  to  view;  suc- 
cessful fraud  is  attended  with  rewards  ;  unsuccessful  knavery  is 
without  punishment.  The  parties,  too,  are  placed  at  the  mercy 
of  any  witness  introduced  by  those  opposed,  whether  his  mis- 
tatements  are  the  results  of  carelessness  or  crime.  Even  if  this 
testimony  were  not  required,  still  the  introduction  of  the  parties 
would  serve  for  other  and  important  uses.  From  them  might  be 
obtained  the  ground  of  the  claim  or  defence,  the  proofs  by 
which  they  are  respectively  substantiated,  facts  may  be  admit- 
ted, all  unnecessary  evidence  may  be  avoided,  and  delay  and 
expense  prevented. 

But  contracts  are  not  entered  into  with  the  expectation  of 
subsequent  litigation.  Of  course  witnesses  are  not  preappoint- 
ed —  provided  in  advance  ;  or  if  they  should  be,  from  death  or 
any  other  cause,  they  may  not  be  attainable,  or  if  attainable,  only 
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at  a  great  and  disproportionate  expense.  But  a  matter  in  lite 
always  implies  parties,  and  those  parties  at  hand.  In  the  other 
cases  of  exclusion,  the  number  excluded  is  small,  and  their  tes- 
timony may  be  only  as  to  few  and  comparatively  unimportant 
facts.  In  the  case  of  parties,  the  number  is  coextensive  with 
the  number  of  parties,  and  the  importance  of  the  testimony  co- 
extensive with  the  importance  of  the  matter  in  contestation. 
The  other  rules  of  exclusion  may  be  evaded ;  the  witness,  if  in- 
terested, may  be  purged  of  that  interest  by  some  of  the  half 
dozen  legal  specifics ;  he  may  give  or  take  a  release ;  —  if 
convicted,  his  veracity  may  be  restored  by  the  virtues  of  his 
Excellency's  seal ;  if  his  belief  should  not  happen  to  square 
with  the  legal  orthodoxy  of  the  time,  he  may  repent,  or,  what 
will  answer  as  well,  he  may  seem  to  repent,  of  his  belief,  and 
the  doors  are  unhesitatingly  opened  for  admissioit.  In  all  cases, 
therefore,  where  the  evidence  is  of  sufficient  importance,  it  can 
rarely  happen  that  it  is  not  obtained.  In  the  case  of  the  party, 
even  though  he  be  without  interest,  a  mere  flesh  and  blood  John 
Doe  or  Richard  Roe,'  still  there  is  no  known  way  by  which  his 
testimony  can  be  received.  So  far,  therefore,  as  the  number 
of  witnesses  excluded,  so  far  as  the  value  of  the  facts  within 
their  knowledge,  and  if  in  their  exclusive  knowledge,  the  utter 
hopelessness  of  obtaining  them  elsewhere  may  be  considered 
important,  so  far  this  may  be  considered  infinitely  the  most 
important  case  of  exclusion. 

In  comparing  and  weighing  testimony  when  delivered,  not 
merely  the  character  of  the  witness,  but  his  opportunities  for 
observation,  and  the  motives  which  might  or  might  not  induce 
him  to  make  the  best  use  of  those  opportunities,  are  to  be  con- 
sidered. The  character  of  the  witness  is  by  no  means  all  that 
requires  attention.  Correctness  and  completeness  are  the  only 
sure  preventives  of  error,  the  primary  and  indispensable  requi- 
sites of  testimony,  without  which,  however  great  may  be  the 
wish,  there  can  be  but  little  expectation  of  justice.  If  these  are 
wanting,  if  the  testimony  be  incorrect  as  to  any  facts,  or  if  cor- 
rect as  far  as  it  goes,  it  be  incomplete,  not  embracing  all  the 

*  *  The  party  in  whose  oame  an  action  is  brought  cannot  be  a  witnesf 
though  he  be  merely  a  trustee  for  some  other  persons.*  1  Phil.  68.  The 
cased,  however,  are  contradictory.  Those  cited  in  the  notes  contradict  the 
text  and  each  other. 
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facts,  not  affording  a  full  and  accurate  view  of  the  case,  it  may, 
even  with  the  most  perfect  integrity  on  the  part  of  the  witness, 
be  equally  prejudicial,  as  if  the  effect  of  the  most  perverse  and 
wicked  mendaci^* 

To  afford  a  correct  and  complete  knowledge  of  facts,  it  is 
not  enough,  that  they  should  be  stated  as  they  seemedx  to  the 
witness,  but  that  they  should  seem  to  him  as  they  really  are. 
For  if  owing  to  want  of  opportunity  for  observation,  or  deficiency 
of  attention,  an  inco/rect  or  incomplete  knowledge  of  facts  should 
be  obtained,  the  defect  of  testimony  is  as  great,  as  if  such  in- 
correctness and  incompleteness  were  intentional,  the  result  of 
determined  improbity.  To  see  facts  as  they  exist,  and  all 
which  exist,  and  in  the  order  of  their  existence ;  to  give  suffi- 
cient attention  at  the  time,  so  as  to  render  those  facts  fixed  in 
the  memory,  that  at  any  subsequent  period,  when  it  may  become 
desirable  to  recal  them,  the  recollection  of  them  may  be  full, 
clear  and  distinct,  —  is  the  work  of  labor,  of  labor  in  the  percep- 
tion and  recoDection  ;  and  the  more  numerous  and  complicated 
the  facts,  the  greater  the  labor,  and  this  labor  will  never  be 
incurred  without  an  adequate  motive.  The  original  impressions 
may  have  been  clear,  distinct,  embracing  every  fact,  still  from 
want  of  inducement  to  renew,  to  clothe  with  freshness  past  im- 
pressions, they  may  have  faded  away,  without  leaving  a  trace, 
or  only  a  confused  and  incorrect  reminiscence.  In  this  view  of 
the  subject,  an  absence  of  interest  is  not  the  only  desideratum 
in  testimony,  for  the  same  absence  of  interest  which  affords 
security  against  intentional  misrepresentation,  affords  strong  rea- 
sons to  suppose  the  witness  may  have  been  a  careless  and  indif- 
ferent percipient  witness  of  the  several  facts  which  form  the 
subject-matter  of  his  testimony.  Hence  we  see  how  treachery 
ous  and  mistaken  are  the  recollections  of  those,  who  having 
nothing  but  their  indifference  to  the  result  to  recommend  them, 
while  destitute  of  interest,  are  alike  destitute  of  distmct  percep- 
tion and  accurate  recollection,  the  qualities,  most  desirable. 

How  then,  in  these  respects,  is  the  party  situated  ?  So  far  as 
an  accurate  and  distinct  knowledge  of  the  things  done  or  agreed 
to  be  done,  of  the  conversation  leading  to,  and  the  6ontract  enter- 
ed into  and  completed,  are  of  importance,  the  parties  would  evi- 
dently be  the  best  witnesses,  would  have  the  best  means  of  know- 
ing.    Interested  each  would  be,  to  the  greatest  possible  extent. 
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to  the  extent  of  the  contract  and  the  rights  thereby  acquired  ;  and 
being  so  interested,  they  would  obviously  be  the  most  attentive 
observers  of  the  transaction.  As  great  as  might  be  the  import- 
ance of  the  contract  to  each,  so  much  would  each  feel  inter- 
ested in  its  consummation,  and  so  far  have  motives  sufficient  to 
induce  him  to  give  the  attention  requisite  to  a  perfect  under- 
standing of  its  language  and  its  import  Each  participating  in 
the  matter  in  dispute,  in  the  transaction  under  investigation, 
would  best  know  his  own  views  and  his  conduct  —  better  at  any 
rate  than  others,  inasmuch  as  a  man,  who  has  interest  enough 
to  make  a  bargain,  would  be  more  likely  to  know,  liowever  un- 
willing he  might  be  to  disclose,  its  terms,  than  any  unconcerned 
and  careless  spectator.  The  same  reasons  which  insure  attention 
to  the  contract,  to  understand  its  terms,  would  likewise  insure 
its  full  and  complete  recollection.  Of  his  own  business,  of  his 
own  concerns,  every  one  is  necessarily  regardful ;  of  his  own 
affiiirs,  as  they  make  the  most  impression,  so  that  impression 
will  the  longest  endure.  Events  that  but  slightly  arrest  the 
attention,  soon  fade  away.  The  more  the  attention  is  originaUy 
interested,  the  oftener  the  facts  are  recalled  ;  and  in  proportion 
to  their  importance,  will  be  the  frequency  with  which  they  will 
be  recalled,  the  more  deeply  and  permanently  they  will  be  fixed 
in  the  memory.  But  by  no  one,  to  whom  they  are  of  little  con- 
sequence, will  this  be  done.  As  between  indi£ferent  and  inter- 
ested persons,  the  same  acts  will  be  differently  regarded ;  their 
importance  is  relative,  to  the  parties  of  the  greatest,  to  all  others 
of  the  most  trivial  consequence.  Strange,  then,  must  that  logic 
be  considered,  which  would  anticipate  equal  attention  from  the 
party  who  m,  and  from  the  witness  who  is  not,  affected  by  the 
facts  or  events  which  are  transpiring.  Any  other  witness,  being 
without  motive  to  regard  with  care  what  contracts  might  have 
been  entered  into,  being  ignorant  of  the  respective  views  and 
wishes  of  the  parties,  will  neither  ascertain  with  accuracy  nor 
preserve  with  fidelity  their  several  agreements  and  disagreements, 
their  admissions  and  denials  —  what  was  said  and  what  was 
done.  Of  whom,  then,  would  you  inquire  but  of  the  parties  ? 
Each  fully  and  entirely  understood,  (or  if  there  should  happen  to 
have  been  a  misunderstanding,)  still  they  understood  the  con- 
tract better,  know  more  of  and  concerning  it,  and  would  be 
more  likely  to  remember,  than  any  body  else.  Who  knows  so 
well,  who  will  remember  so  accurately  ? 
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Were  a  witness  stationed  and  preappointed  to  observe,  collect, 
and  treasure  up  the  facts  in  a  case,  were  he  paid  in  proportion 
to  the  attention  given,  to  the  fidelity  of  his  reminiscences  and  the 
truth  of  his  narrations,  he  would  clearly  be  more  likely  to 
perceive,  recollect,  and  relate  facts,  as  they  transpired,  than  any 
witness,  however  disinterested.  His  interest  would  afford  a 
guaranty  for  the  truth  of  his  statements.  He  would  be  the  beau 
ideal  of  testimonial  trustworthiness.  To  a  certain  extent  and 
for  certain  purposes,  the  party  is  thus  interested  —  affords  this 
guaranty  }  for  important  as  is  the  contract  to  him,  so  important 
is  it  for  him  fully  to  understand  all  its  essentials  at  the  time  it  is 
entered  into,  and  to  treasure  ihem  in  his  memory.  The  greater 
the  interest,  the  greater  the  security  that  all  this  shall  be  done. 
So  far,  then,  interest  is  evidently  favorable  to  the  cause  of  truth ; 
and  were  integrity,  in  the  delivery  of  the  facts  known,  supposable, 
the  parties  would  be  the  best  witnesses.  In  the  absence  of  all 
sinister  interest,  none  so  safe,  none  so  worthy  of  reliance.  Why 
then  reject  them  ?  Are  all  parties  under  the  influence  of  this 
sinister  interest?  The  distinctness  of  their  original  impressions, 
the  importance  of  the  facts  within,  and  the  accuracy  of,  their 
knowledge,  the  vividness  of  their  recollections,  and  the  facility 
widi  which  they  may  be  obtained,  are  strong  reasons  for  their 
introduction,  notwithstanding  the  danger  of  this  influence. 

*  In  the  greatest  number  of  civil  cases  .  .  the  facts  at  issue 
must  be  known  to  the  persons  directly  implicated,  better  than  to 
any  others  ;  but  the  interest  which  they  have  in  that  issue,  the 
danger  of  perjury,  and  other  reasons  founded  on  the  strongest 
views  of  expediency,  render  their  evidence,  in  the  great  majority 
of  cases,  highly  suspected,  and  therefore  incompetent.'  *  From 
a  supposed  want  of  legal  integrity,  says  Gilbert,  parties  are  ex- 
cluded. Indeed  a  sort  of  incongruity  has  been  assumed  as 
existing  between  the  stations  of  parties  and  witnesses.  The 
very  usage  of  language,  the  definition  of  witness,  *  an  indifferent 
person  to  each  party  sworn  to  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,'  *  have  sanctioned  this  supposed  in- 
congruity, so  that,  to  most  lawyers,  the  admission  of  the  party  to 
testify  would  be  regarded  as  a  judicial  heresy  of  no  ordinary 
magnitude.     We  shall  endeavor  to  show,  not  merely  that  there 

*  Glassford  on  Evidence,  827. 
«  M'Nally  Evidence,  1  vol.  p.  1. 
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is  no  such  incongruity,  but  that  there  is  the  most  perfect  pro* 
priety,  in  permitting,  that  those  who  are  percipient  should  be  uar- 
rating  witnesses,  whatever  may  be  their  relation  to  the  cause ; 
that,  if  the  facts  *are  better  known  to  them  than  to  others,'  how- 
ever *  highly  suspected,'  they  should  not  therefore  be  considered 
'iDCompetent.' 

The  testimony  of  a  party  delivered,  or  which  may  be  required 
to  be  delivered,  may  be  divided  into  two  portions,  that  favorable 
to  and  at  the  instance  of,  and  that  adverse  to  the  interests  of,  the 
party  testifying,  and  of  course  called  for  by  the  opposing  party. 
Accordingly,  as  the  testimony  extracted  belongs  to  one  or  the 
other  of  these  divisions,  will  vary  the  reasons  assigned  for  exclu- 
sion. If  the  testimony  be  favorable  to  and  at  the  instance  of  the 
party  testifying,  a  presumed  want  of  mtegrity,  the  danger  of 
perjury,*  the  impolicy  of  trusting  juries  with  such  suspicious 
testimony,  are  given  as  reasons  for  refusing  to  hear.  If  the 
testimony  be  adverse  to  the  interests  of  the  party,  it  will  never 
have  been  introduced  by  him  whose  interests  are  thereby  dis- 
served, but  will  have  been  called  for  by  the  opposing  party.  In 
this  case  the  fear  of  perjury,*  (if  the  party  should  conclude  to 
serve  bis  own  interests  regardless  of  truth)  if  not  the  hardship 
of  calling  a  party  to  charge  himself,  seem  to  have  been  consid- 
ered satisfactory  reasons  for  each  branch  of  the  rule.  It  may 
be  remarked  that  the  reasons  in  one,  do  not  apply  in  the  other 
case :  the  danger  of  perjury,  the  hardship  of  disserving  one's 
self,  do  not  e?ist  together.  The  testimony  being  favorable, 
however  great  the  danger  of  perjury,  however  deceptions  it 
may  be,  there  can  be  no  hardship  in  giving  it  utterance  :  being 
adverse,  however  great  may  be  the  hardship,  there  can  be  no 
danger,  no  well  grounded  danger,  that  an  individual  will  know- 
ingly testify  falsqly  to  his  own  injury,  and  of  course  no  danger 
that  such  testimony  will  lead  to  deception.  Each  case,  with  its 
several  reasons,  will  receive  separate  examination  and  illustra- 
tion. 

When  the  party,  at  his  own^  instance,*  and  to  aid  himself,  is 

'  3  Starkie,  1161. 

'  The  fear  of  perjury,  and  the  propriety  of  oaths,  will  be  subsequently 
examined. 

'  The  rule  of  the  civil  law  coincides  in  this  respect  with  the  common  law. 
At  his  own  instance  no  one  is  heard ;  but  at  the  instance  of  his  antagonist, 
any  one,  as  in  equity. 
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introduced,  a  supposed  want  of  btegrity,  a  danger  of  perjury  is 
considered  a  sufficient  reason  for  refusing  to  hear  him.  The 
assumptions  are,  that  the  interests  of  the  party  testifying  are 
adverse  to  the  truth,  that  to  promote  such  interests  he  will  tes- 
tify falsely,  that  such  false  testimony  will  be  received  and  acted 
upon  as  true,  and  that  misdecision  will  ensue.  In  other  words, 
it  is  assumed  that  each  party  is  in  the  wrong,  that  each,  bebg 
in  the  wrong,  will,  to  serve  himself,  testify  falsely,  and  that  such 
false  testimony  will  receive  undue  credence  to  the  prejudice  of 
the  party  in  the  right.  For  if  false  testimony  should  not  be 
delivered,  or  if  delivered,  should  not  receive  undue  credence, 
no  mischief  is  done.  But  by  the  rule  each  party,  the  one  in 
the  right  as  well  as  the  one  in  the  wrong,  are  excluded  as  guilty 
of  perjury ;  and  interest,  without  hearing  their  statements,  has 
been  considered,  by  judges  living  centuries  past,  as  conclusive 
proof  of  probable  perjury. 

But  what  is  the  probability  that  all  parties  will  testify  falsely  ? 
Is  the  plaintiff  right  in  prosecuting,  the  defendant  is  wrong  in 
resisting  the  claim ;  if  the  defence  be  righteous  the  claim  is 
unjust.  The  parties  being  at  issue,  both  cannot,  as  to  each 
disputed  fact,  be  in  the  wrong,  and  the  statements  of  both  will 
not  be  untrue.  Interest  will  retain  the  party  in  the  right  in  the 
path  of  rectitude.  So  far  as  truth  and  justice  coincide,  so  far 
truth  will  serve  the  purposes  of  the  party  testifying,  and  it 
will  always  serve  his  purposes  best  when  his  conduct  has  been 
upright ;  to  that  extent  truth  may  be  relied  on  as  certain.  If, 
as  often  is  the  case,  there  be  mutual  errors,  if  the  testimony  of 
neither  should  be  entirely  correct,  yet  a  portion  of  the  evidence 
may  be  relied  on  as  true.  But  as  to  each  disputed  fact,  in  each 
disputed  case,  both  being  for  the  advantage  of  the  pd*|y  in  the 
right,  there  wfll  always  be  one  witness  from  whom,  as  to  a  part 
or  the  whole  of  the  facts,  truth  may  be  expected  —  upon  whom 
reliance  may  be  placed  —  and  another,  the  party  in  the  wrong, 
whose  statements  may  be  entirely  or  partially  true  or  false. 

The  party  in  the  right  will  not,  the  party  in  the  wrong  may 
or  may  not  perjure  himself;  that  he  will  have  motives  to  induce 
and  motives  to  restrain  him,  is  sufficiently  obvious.  The  strength 
of  the  various  motives,  which  influence  human  conduct,  vary  in 
different  individuals,  and  in  the  sabe  individual  at  different  times 
and  circumstances*    In  no  case,  whatever  the  nature,  however 
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sinister  its  direction,  is  there  any  certainty  that  the  testimony 
delivered  will  be  false?  From  the  existence  of  interest  or  any 
other  motive,  no  sufficient  reason  for  exclusion  can  be  drawn. 
Interest  will  act  with  no  more  nor  greater  force  on  an  individual, 
whether  the  person  thus  affected  be  a  witness  or  party.  That 
is,  the  one  and  the  same  motive,  the  hope  of  gaining,  or  the 
fear  of  losing  one  hundred  dollars  (and  it  is  the  supposed  influ- 
ence of  this  motive  which  excludes)  will  have  no  other  or  different 
influence  on  testimony,  whether  the  witness  be  a  party  or  not. 
The  same  identical  motive  operating  on  the  mind  of  the  same 
individual  cannot  be  perceived  as  likely  to  produce  any  different 
results  from  the  situation  of  the  individual  with  reference  to  the 
cause.  It  is  still  the  same  amount,  still  the  one  hundred  dollars. 
It  must  be  remembered  that  costs  are  not  to  be  taken  into  con- 
sideration as  increasing  the  sum  :  the  amount  gained  or  lost  is 
in  each  case  the  same.  Indeed,  when  the  interest  of  a  witness 
is  one  hundred  dollars,  he  is,  in  fact,  to  that  extent,  to  that 
amount,  as  much  a  party  as  if  his  name  were  on  the  docket. 
Pride,  passion,  or  revenge,  as  they  do  not  enter  into  the  reason 
of  the  rule,  and  if  they  did,  might  as  well  exist  in  the  bosom  of 
the  cestui  que  trust  as  of  the  trustee^  as  well  in  the  bosom  of  the 
interested  witness  as  of  the  interested  party,  will  not  now  be 
considered  with  reference  to  this  subject.  In  a  preceding 
number  the  propriety  of  admitting  witnesses  interested  in  the 
event  of  the  suit  has  been  shown,  and  the  same  general  reason- 
ing, which  proves  that  the  interest,  the  gain  or  loss  of  a  witness, 
is  equally  applicable  as  proving  that  the  same  interest  in  case 
of  the  party  should  not,  on  account  of  its  sup)>osed  probable 
falsehood,  be  esteemed  a  sufficient  reason  for  exclusion. 

The  result,  then,  in  the  case  of  parties,  is,  that  a  part  of  the 
testimony  will  be  true ;  that  each,  so  far  as  they  are  thereby 
benefited,  will  testify  truly ;  and,  that  there  is  no  probability 
sufficient  to  justify  exclusion,  that  either  will  testify  untruly. 
The  truth  then  is  rejected  lest  falsehood  should  deceive.  Who 
suffers  ?  Not  the  party  in  the  wrong  —  exclusion  serves  his  turn, 
renders  his  success  sure.  For  whose  benefit  was  the  rule  es- 
tablished ?  Of  the  honest  man  ?  Admission  is  his  only  hope ; 
exclude  his  testimony,  it  being  the  only  proof  existing,  and 
wrong  decision  is  unavoidable.     Hearing  all,  the  worst  that  can 
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happen  is  misdecision ;  by  excludbg,  that  event,  otherwise 
more  or  less  probable,  is  rendered  certain. 

But  is  misdecision  so  very  probable  ?  Let  us  examine  the 
matter.  If  the  parties  being  admitted  should  coincide  either 
entirely  or  substantially  in  their  statements,  the  cause  is  at  an 
end  — justice  is  done.  If,  as  to  a  portion  of  the  facts,  they 
should  agree,  there  is  so  much  evidence  about  which  there  can 
be  no  dispute,  so  many  facts  established  on  the  safest  and  surest 
basis.  It  is  only  in  case  of  contradictory  statements  that  any 
question,  any  diflSculty  as  to  correct  decision  can  arise.  It  may 
be  said,  that  of  two  contradictory  statements,  it  will  be  impossi- 
ble to  ascertain  which  may  be  correct ;  and  that,  therefore,  both 
should  be  excluded.  Such  seems  the  only  conceivable  objection. 
If,  says  the  exclusionist,  the  parties  contradict  each  other,  what, 
in  the  absence  of  all  other  proof,  is  to  be  done  ?  Done  ?  What 
does  a  father  when  two  children  tell  him  contradictory  stories 
about  their  several  grievances  ?  Does  he  not  hear,  examine, 
and  compare  their  respective  statements,  and  then  judge ;  or 
does  he  stop  up  his  ears,  turn  them  both  out  of  the  room,  and 
then  decide  as  he  may  ?  There  is  no  greater  danger  of  deciding 
erroneously  in  this  than  in  any  other  case,  when  the  same  con- 
tradictions are  uttered  by  persons  occupying  the  stations  of  par- 
ties or  of  witnesses.  If  in  one  case  the  judge  is  competent  to 
decide,  he  is  equally  so  in  the  other ;  if  not  competent,  the 
argument  is  much  stronger  for  the  removal  of  the  judge  than  for 
the  exclusion  of  the  testimony.  To  decide  right,  when  right 
decision  is  unavoidable,  deserves  little  praise ;  it  is  only  in  cases 
of  contradiction  and  doubt  that  the  services  of  the  judge*  are 
required  ;  and  there  it  seems  he  fails. 

Further,  it  may  be  urged,  that  a  bad  man  will  have  unequal 
chance  with  the  good  man ;  that  the  dishonest  will  commit  per- 
juries, his  perjuries  be  credited,  while  truth  will  be  disregarded. 
True,  such  may  be  the  result,  and  what  then  ?  Is  it  not  better 
that  the  honest  should  have  an  equal  chance  of  success  ?  Is  it 
not  better  that  they  should  have  some  hope,.than  that  their  failure 
should  be  rendered  sure  ?  Bad  meq  as  witnesses,  may,  when 
their  testimony  is  false,  receive  credence,  trustworthy  witnesses 
may  be  disbelieved ;   and  should  all  testimony  therefore  be 

>  Judges  of  fact,  are  generally  intended,  whatever  may  be  their  ^designation. 
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excluded  ?  But  has  falsehood  this  advantage,  (for  even  equality 
is  an  advantage,)  is  it  more  likely  to  be  credited  than  the  truth  ? 
The  liar  is  always  in  danger,  from  within  and  from  without, 
from  his  own  assertions,  from  unexpected  questions,  from  oppos- 
ing statements.  Every  true  fact  uttered  by  any  witness,  any 
true  or  any  false  statement  of  his  own,  may  lead  to  his  detection 
and  overdirow.  Truth,  consistent  with  itself,  consistent  with 
every  true  fact  in  the  case,  will  receive  support  and  corroboration 
from  every  quarter.  If  there  be  a  single  true  fact,  with  which 
the  statements  of  his  opponent  are  inconsistent,  such  statements 
are  necessarily  false.  Every  truth  uttered  by  himself  or  any  other 
witness  —  every  truth  in  the  case  —  by  its  inconsistency  with 
such  falsely  asserted  facts,  increases  the  probability  of  the  triumph 
of  integrity.  Is  then  the  chance  of  success  equal  ?  And  even 
if  it  were,  what  would  be  thought  of  the  judge,  who  should 
exclude  all  contradictory  statements,  all  evidence,  lest  after 
bearing,  he  might  be  puzzled  how  to  decide.  False  testimony, 
when  heard,  may  be  credited  ;  but  it  is  hardly  worth  the  while, 
by  excluding  true,  to  make  special  provision,  that  injustice  shall 
sQways  be  crowned  with  success. 

Indeed  in  some  respects  the  usual  motives  to  truth  act  in  case 
of  the  party  with  increased  force.  The  situation  of  the  party 
being  dangerous  to  any  extent  supposable  —  the  noore  dangerous 
it  should  be  considered,  the  more  watchful  the  public,  the  more 
scrutinizing  the  judge ;  and  all  tiiis  being  known  to  the  party, 
standing  as  he  does  a  suspected  witness,  on  his  good  beha- 
vior, seeing  every  eye  upon  him,  knowing,  that  if  his  testimony 
be  untrue,  contradictions  and  refutations  may  spring  up  from  he 
knows  not  where  ;  has  he  not  greater  motives  to  be  correct  in 
his  testimony,  to  be  on  his  guard  to  preserve  his  character,  than 
any  other  witness  ?  With  so  many  motives  to  restrain,  with  this 
suspicion  attached  to  his  testimony,  and  the  little  chance  it  will 
produce  the  results  desired,  would  he  not  perceive  the  prospect 
of  successful  falsehood  to  be  too  slight  to  justify  the  risk  incurred  ? 
In  case  of  falsehood  in  the  testimony  of  extraneous  witnesses, 
however  strong  may  be  the  desire,  the  knowledge  to  detect  and 
disprove  these  false  assertions  may  not  exist.  The  evidence  of 
interested  witnesses  may  be  all  on  one  side,  unopposed  by  counter 
testimony.  In  case  of  die  party,  if  there  be  falsehood,  such 
counter  testimony  of  the  opposing  party  will  always  have  the 
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advantage  possessed  by  truth.  The  plaiotiff  will  always  be  met 
by  countervailing  zeal  and  countervailing  interest.  If  he  exag- 
gerates, the  defendant  has  the  best  means  and  the  strongest  in- 
ducements to  detect  and  point  out  these  exaggerations,  the  tes- 
timony of  each  being  seen  and  examined  by  the  other,  the 
parties  being  mutually  interrogated  and  cross-interrogated; 
knowing  too,  that  their  statements  are  made  before  one  with  the 
requisite  knowledge  and  with  adequate  motive  to  disprove  what 
may  be  untrue ;  there  is,  even  if  the  most  danger  of  falsehood, 
the  best  opportunity  for  detection. 

In  case  the  contradictions  exist  between  the  party  and  extra- 
neous witnesses,  still  less  is  the  danger  of  deception  from  the 
testimony  of  the  party.  The  interest  of  the  party  is  obvious  — 
brought  home  to  the  notice  of  the  most  unobservant ;  and  the 
more  probable  the  judge  thinks  it  is,  that  the  party  would  perjure 
himself — the  more  fully  convinced  he  is  that  parties  are  ex  officio 
liars  —  the  less  would  seem  to  be  the  danger  that  too  implicit 
reliance  would  be  placed  on  such  testimony.  The  real  danger 
would  rather  seem  to  be,  that  such  suspicious  testimony  would 
not  receive  sufficient  attention.  To  the  witnesses,  their  situation 
hills  watchfulness  and  suspicion  asleep ;  when  all  around  presents 
the  appearance  of  perfect  security,  the  pilot  is  not  on  the  watch 
for  danger.  Of  this  testimony,  being  so  much  more  than  enough 
suspicious,  so  much  so  that  he  does  not  hear  it,  it  would  hardly 
be  expected,  that  he  would  as  soon  as  he  should  hear  it,  fall  into 
the  opposite  error  of  believing  without  any  investigation. 

So  far,  then,  as  regards  the  only  case  where  there  is  danger 
of  falsehood,  the  testimony  being  favorable  to  the  party  deliver- 
ing it,  there  is  no  preponderant  probability  that  such  testimony 
will  be  false,  or  if  false,  that  it  will  receive  undue  credence. 
Let  it  then  be  delivered ;  as  (or  pure  testimony,  it  can  never  be 
foreknown  nor  obtained  with  certainty ;  and  as  for  wailing  for 
it,  as  well  might  the  countryman  wait  on  the  banks  of  the  river 
for  the  ever-flowing  stream  to  cease  its  course,  that  he  might 
pass  over  on  the  sand  which  its  waves  had  covered. 

So  stands  the  argument  when  the  party  is  introduced  at  his 
own  instance,  and  to  support  his  own  claim.  Suppose  the  tes- 
timony of  a  party  adverse  to  his  own  interest  is  required.  The 
reasons  for  exclusion  are  different.  Here  the  testimony  of  the 
party  will  be  true  or  believed  to  be  true,  there  ia  no  fear  of 
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intentional  deception,  no  danger  of  perjuror,  for  if  there  be  toy 
thing  which  may  be  considered  as  undeniably  true,  true  to  the 
exclusion  of  even  the  possibility  of  doubt,  it  is,  that  no  sane 
man,  whatever  may  be  the  subject  matter  of  his  testimony,  will 
testify  falsely  to  his  own  injury,  not  merely  without,  but  against 
motive. 

The  question,  then,  is,  whether,  at  the'jnstance  of  his  opponent, 
a  party  shall  be  subject  to  examination  for  the  purpose  and  with 
the  intention  of  eliciting  facts  adverse  to  the  interest  of  the  party 
called.  No,'  says  the  common  law.  A  man  is  not  bound  to 
give  evidence  against  himself-^  it  would  be  hard  —  he  would 
perjure  himself. 

The  evidence  in  all  these  cases  is  called  for  by  the  opposing 
party.  That  a  party  will,  at  his  own  instance,  introduce  evidence 
prejudicial  to  himself,  is  not  a  danger  that  requires  guarding 
against.  A  party  shall  not  be  asked,  and  is  not  bound  to  answer 
questions,  which  may  disserve  his  own  interests.  He  shall  not 
be  asked  —  but  what  he  would  have  answered  can  never  be 
foreknown.  If  his  answers  are  in  his  own  favor,  all  hardship 
vanishes,  and  the  danger  of  deception,  which  in  that  event  is  the 
only  objection,  has  already  been  considered.  If  his  answers  are 
against  his  own  interest,  then  the  supposed  hardship  occurs. 
But  what  is  this  hardship,  this  vexation,  which  has  been  adjudged 
sufficient  to  excuse  the  party  from  examination  ?  In  all  cases  the 
delivering  of  testimony  is  attended  with  some  more  or  less  in- 
convenience and  hardship ;  and  this  hardship  can  only  avail  as 
a  valid  excuse  for  the  nondelivery  of  testimony,  wiien  it  arises 
from  the  expense,  delay,  and  trouble,  which  the  party  must 
suffer  in  obtaining  and  producing  it.  But  here  the  hardship 
is  of  a  totally  different  character  and  arises  from  giving  due 
efficiency  to  the  laws,  the  very  thing  of  all  others  desirable. 
Assuming  the  answer  to  be  against  the  interest  of  the  party  and 
for  that  cause  exempting  him  from  examination,  is  assuming  the 
party  to  be  in  the  wrong  and  establishing  a  rule,  which  enables 
him  to  triumph  in  injustice  ;  to  shield  himself  from  doing  right ; 

^  'As  a  party  is  not  steered  to  be  a  witness  in  support  of  his  own  interest ; 
BO  he  is  never  compelled  in  courts  of  law  to  give  evidence  for  the  opposite 
party  against  himself.'  1  Phil.  £v.  61.  <  A  rule  founded  on  the  ground  of 
policy  in  preventing  perjury,  and  a  consideration  of  the  hardthip  of  calling 
a  party  to  charge  himself.'    8  Starkie,  106  and  n. 
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to  avow  this  dishonesty  as  a  reason,  why  he  should  claim  and 
receive  this  protection  of  the  law.  The  answer  being  against 
his  own  interest  is  the  strongest  and  most  convincing  proof  of 
its  truth — proof  about  which,  there  can  be  no  more  question, 
than  that  action,  mental  or  physical,  is  in  the  direction  of  and 
caused  by  the  forces  impelling.  So  that  this  testimony  unques- 
tionably stands  free  from  the  least  shadow  of  suspicion.  Of 
testimony  favorable  to  the  party  testifying,  notwithstanding  the 
objections  urged,  we  have  seen  that  a  due  regard  to  the  ends  of 
justice  require  its  admission  —  much  more  so  here,  when  no 
possible  evil  can  arise.  From  whom  and  in  what  shape  will  the 
objection  arise.  From  the  judge?  If  his  intentions  are  pure, 
why  should  he  refuse  to  hear,  what  if  heard,  will  aid  and  instruct, 
but  what  at  any  rate  will  not  deceive.  If  testimony  of  un- 
questionable trustworthiness  is  desirable,  he  cannot  object. 
Condemned  by  his  own  confessions,  out  of  his  own  mouth  con- 
demned, the  party  cannot  complain.  The  judge  may  fear  that 
the  testimony  may  not  be  thus  adverse ;  but  if  the  one  most 
interested  is  willing,  on  him  be  the  risk,  on  him  the  peril. 
Even  if  it  should  be  favorable,  he,  who  anticipates  perjury,  must, 
thank  his  own  folly,  if  deceived.  But  with  truth,  which  is 
assumed  whenever  the  hardship  is  given  as  a  reason  for  the 
answer,  with  safer  grounds  of  reliance  than  any  reported  con- 
fessions or  admissions,  the  judge  cannot  but  decide  correctly ; 
and  this  can  never  be  considered  by  him  as  unpleasing  or  un- 
satisfactory.* 

If  the  objections  arise  from  the  party,  what  form  will  they 
take?    If  his  answers  are  favorable,  he  of  course  will  have  no 

^  In  the  civil  law  adverse  interrogation,  or  what  we  should  call  examina- 
tion and  cross-examination,  at  the  instance  of  either  party,  was  not  allowed. 
But  either  party  might  resort  to  the  decisory  oath  of  the  party ;  the  party  to 
whom  the  oath  was  deferred  might  either  take  it  or  refer  it  to  the  party 
offering  it.  If  taken,  the  facts  asserted  were  considered  as  conclusively 
established  thereby.  If  neither  taken  nor  referred,  it  was  considered  as 
tantamount  to  a  confession  of  the  injustice  of  the  claim  of  the  party  thus 
refusing.  In  certain  cases  the  judge  deferred  the  oath  to  eiUier  party, 
when  the  proof  seemed  not  sufficient  to  warrant  a  decision. 

In  certain  cases,  too,  the  party  was  examined,  after  obtaining  an  order 
from  the  judge  for  that  purpose,  on  interrogatories ;  and  these  interrogatories 
are  put  in  order  to  derive  some  proof  from  the  admissions  the  party  may 
make,  or  from  contradictions  into  which  he  may  fall  —  at  confitendo  atU 
meniiendo  se  oneret.  As  to  the  extent  and  effect  of  such  interrogatories.  Dig. 
11, 1,  de  interrogationibus  in  jure  faeiendis  et  interrogatoriis  aetionibus. 
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objections  to  state  what  may  aid,  but  cannot  bjure  his  cause. 
It  is  only  when  in  the  wrong  that  this  reluctance  to  testify  arises, 
and  it  is  for  the  benefit  of  those  thus  reluctant  that  this  rule 
exists.     Bad  indeed  must  be  his  case  if,  when  presented  in  the 
best  aspect,  when  coming  from  the  favorable  lips  of  the  party, 
it  will  not  endure  the  light.     This  reluctance  is  but  a  reluctance 
to  do  right,  a  fear  that  the  testimony  delivered  may  lead  to, 
what  of  all  things  he  dreads,  correct  decision.     The  worse  the 
case  the  greater  the  reluctance.     The  reason  given  for  not 
testifying  is  the  very  one  of  all  others  why  he  should  be  com- 
pelled to  testify ;  this  very  unwillingness  is  an  admission*  of  the 
turpitude  of  his  conduct,  and  past  misconduct  is  no  very  good 
reason  for  present  or  future  misconduct.     He  fears  that  if  he 
testify,  justice  will  be  done,  the  hardship  of  correct  decision 
will  be  endured,  and  hence  his  desire  to  be  excused ;  the  judge, 
fearing  the  same  evil,  consents.      The  hardship  of  correct 
decision  is  equally  great,  whetlier  the  testimony  which  leads  to 
such  results  comes  from  the  mouth  of  the  party  or  of  any  one 
else ;  and  if  the  hardship  of  being  compelled  to  obey  the  laws 
is  a  sufficient  reason  for  excusing  him,  it  is  equally  so  for  the 
rejection  of  all  evidence ;  and  as  the  actual  imposition  and  en- 
durance of  the  burthen  is  greater  than  any  hardship  in  giving 
utterance  to  testimony,  which  might  lead  to  such  results,  the 
reasoning,  if  valid,  shows  that  no  burthens  should  be  imposed, 
that  no  laws  should  exist.     Extraneous  witnesses  are  compelled 
to  answer,  notwithstanding  the  hardship,  though  by  such  answers 
they  charge  themselves  in  a  civil  suit.     But  is  it  less  of  a  hard- 
ship for  a  witness  to  lose  than  any  one  else  ?    Will  such  loss  be 
borne,  with  more  philosophy,  because  he  happens  to  be  a  witness 
instead  of  being  a  party  ?     He  loves  his  property  equally  as  well 
as  if  he  held  the  more  prominent  station  of  party  5  and  well 
might  he  wonder  at  the  consistency  of  those  rules,  which,  as  a 
witness,  require  of  him  truth  to  the  loss  of  his  cause,  but  which, 
when  a  party,  releases  him  from  such  obligations.     The  terra 
toitness,  by  which  in  one  case  he  is  designated,  will  hardly  re- 
munerate^him  for  his  loss ;  yet  that  is  all  he  has,  in  that  alone 

^  Manifestae  turpitudinis  et  confessionis  est,  nolle  nee  jurtre  nee  jusju- 
randumjreferre.  Dig.  12.  2.  38.  Such  is  the  obvious  principle  of  common 
sense.  To  inquire,  at  common  law,  they  refuse,  and  of  course  are  without 
this  peculiarly  forcible  proof  of  improbity. 
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consists  the  difference  in  the  hardship  of  the  two  cases.*  If 
then,  in  case  of  witnesses,  this  presumed  hardship  is  no  sufficient 
reason  for  excusing  the  witness,  it  is  none  for  excusing  the 
party.  Were  the  party  to  address  the  judge  on  this  subject,  it 
would  be  something  in  this  strain  :  *  I  have  done  wrong.  I  have 
defrauded  this  individual  and  am  unwilling  to  affi>rd  him  any 
recompense.  Indeed  to  do  so  would  be  very  hard.  If  com- 
pelled to  answer,  so  unwilling  am  I  to  do  right,  that  for  the 
purpose  of  escaping  obligations,  which  the  law  imposes  on  me, 
1  may  commit  perjury ;  at  any  rate,  I  shall  be  under  strong 
temptation  to  do  so ;  and  it  is  certainly  better  to  permit  me  ta 
vn-ong  him,  than  by  requiring  my  testimony,  to  induce  me  to 
commit  perjury  and  thus  wrong  myself.  If  I  should  not  conraiit 
perjury ;  *  if  1  should  state  the  truth,  1  am  then  compelled  to 
endure  justice,  to  conform  to  and  bear  the  burthens  of  the  law, 
compelled  to  perform  my  contracts,  a  hardship  of  all  others  I 
wish  to  avoid.  All  undue  advantages  I  wish  to  retain,  all  just 
burthens  I  wish  to  escape.  In  fine,  I  neither  am  nor  wish  to  be 
an  honest  man,  and  if  I  should  answer  truly,  pro  hoc  vice^  I 
shall  at  any  rate  be  one  by  compulsion ;  therefore  excuse  me,  I 
pray  you.  Had  my  conduct  been  upright  I  should  not  have 
been  thus  reluctant.'  The  judge,  duly  sensible  of  the  delicacy 
of  his  situation,  commiserating  the  melancholy  dilemma  in  which 
the  party  is  placed,  forgetful  that  whatever  hardship  there  may 
be  in  compensating  for  injuries  done  or  contracts  broken,  it  is 
of  the  parties  voluntary  creation,  upon  hearing  these  reasons 
duly  assigned,  excuses  him.  * 

'  The  rule  as  to  witnesses,  who  are  not  parties,  is  involved  in  doubt. 
Much  in  the  way  of  authority  may  be  adduced  on  each  side.  In  the 
impeachment  of  Lord  Melville,  the  twelve  judges,  after  consultation,  differ- 
ed in  their  conclusions.  Eight  considered  the  witness  was  bound  to 
answer  notwithstanding  such  answers  might  charge  him  in  a  civil  suit. 
Four  of  the  judges,  among  whom  was  the  Ch.  Jus.  of  C.  P.,  Mansfield,  dis- 
sented. The  chances  may  be  in  the  ratio  of  the  number  of  judges.  In 
England,  the  legislature,  aware  of  the  fluctuation  incident  to  all  things  hu- 
man, and  particularly  of  judicial  opinions,  have  established  the  law  in  con- 
formity with  the  opinion  of  the  majority  of  the  judges.  In  this  country,  the 
law  is  uncertain  —  decisions  both  ways. 

*  Ait  prator,  eum  a  quo  jusjurandum  petitur,  solvere  aut  jurare 
cogaM:  alterum  itaque  eligat  reus  ;  aut  solvat,  aut  juret ;  si  non  jurat, 
solvere  cogendus  erit  a  praetore.  Dig.  12.  2.  34.  6.  The  praetor  seems 
not  to  have  been  afflicted  with  this  squeamish  and  sickly  delicacy.  Still 
the^rule  of  the  praetor  might.be  improved;  but  at  any  rate  it  is  better  Aan 
common  law. 
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It  is  a  rule  of  the  common  law  that  no  roan  shall  take  adTto- 
tage  of  his  own  wrong ;  but  here  the  party  urges  his  own  admit- 
ted wrong  as  a  reason  why  he  should  be  exempted  from  dobg 
right,  or  rather  from  testifying  what  may  lead  to  his  being  com- 
pelled to  do  right.  What  would  be  thought  of  such  a  plea  in 
bar  to  an  action,  a  plea  acknowledging  the  truth  of  the  several 
averments  in  the  plaintiff's  writ,  a  plea  admitting  the  existence 
and  violation  of  the  several  contracts  specified,  and  giving  the 
hardship  of  affording  remuneration  as  a  good  and  valid  reason 
why  it  should  not  be  done.  What  would  be  thought  of  such  a 
reason  for  not  admitting  any  testimony  which  might  lead  to  tlie 
imposition  of  any  burthen  imposed  by  the  laws  ?  The  judge, 
who  for  this  cause  should  excuse  the  party,  if  consistent,  could 
hardly  fail  to  decide  the  total  absence  of  all  right  on  the  part  of 
the  plaintiff,  as  a  valid  and  sufficient  reason  for  his  recovering 
bis  claims.  Unwillingness  to  testify,  lest  such  testimony  should 
lead  to  correct  decision,  considered  as  a  sufficient  excuse  for 
not  testifying  !  Unwillingness  to  receive  justice  at  the  hands  of 
the  judge,  a  reason  why  it  should  not  be  administered !  and  re- 
cognised by  judges  as  a  good  reason  !  What  are  the  objects  of 
courts  but  to* compel  the  unwilling;  the  willing  need  not  com- 
pulsion. 

What  seems  never  to  have  occurred,  or,  if  it  occurred,  seems 
to  have  been  thought  of  too  trifling  importance  to  deserve  notice, 
is  the  still  greater  hardship,  which  this ,  rule  imposes  on  honest 
plaintiffs  or  defendants  by  depriving  them  of,  or  rather  with- 
holding from  them,  the  means  of  obtaining  their  rights.  The 
sufferings  they  may  endure  seem  never  to  have  entered  into  the 
conception  of  these  dealers  out  of  what  passes  for  justice,  or  if 
noticed,  were  only  noticed  to  be  disregarded.  The  great  hard- 
ship of  receiving  justice,  a  regard  for  the  dishonest,  that  they 
should  be  abundantly  and  more  than  abundantly  protected,  that 
they  should  be  supported  in  their  iniquities,  are  visible  throughdUt 
the  whole.  No  care  is  taken  of  the  interests  of  the  honest,  who 
thus  suffer.  Let  it  be  remembered,  that  in  no  event  does  the 
honest  man  suffer  by  admission  in  this  case,  whatever  may  be  the 
answers :  if  true,  he  certainly  does  not ;  if  false,  he  is  only  where 
he  was  when  he  commenced,  without  the  evidence  which  he 
wished  and  hoped  to  obtain.  Whatever  be  the  answers,  he 
incurs  no  risk  from  the  examinations.     The  individual  in  the 
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i^gfat,  for  whom  the  nde  ought  lo  be  estlilUi&hed,  b  fiot  aided  by 
it.  The  daim  of  the  plaintiff  being  unjust  and  known  to  be  so, 
as  in  attempting  to  enforce  the  collection  of  a  note  already  paid) 
the  only  hope  of  die  defendant  (he  being  excluded  as  a  witness) 
is  in  resorting  to  the  plaintiff  in  the  expectation  of  eliciting  the 
truth  from  him.  If  the  answers  are  true,  justice  is  done.  His 
only  hope  is  in  thus  resorting  to  him.  If  the  answers  be  liaise, 
if  the  plaintiff,  being  questioned,  denies  the  payment,  even  then 
the  defendant  is  none  the  worse  for  the  question.  The  nile, 
therefore,  cannot,  in  any  conceivable  combination  of  circum- 
stances, have  been  established  for  the  purposes  of  justice.  The 
honest  alone  are  prejudiced,  the  dishonest  alone  are  benefited 
by  its  existence  and  continuance.  Had  the  law  been  passed  at 
the  request  and  solicitation,  and  hr  the  special  benefit  of  knaves, 
they  would  hardly  have  wished  for  more  than  to  be  entirely  e3C- 
empt  from  all  personal  examination  as  to  their  conduct.  That 
the  honest  should  suffer,  was  viewed  as  unimportant ;  that  the 
dishonest  should  not  merely  not  be  exposed  to  any  hardship, 
but  that  they  should  be  sedulously  preserved  safe  firom  what  to 
them  might  be  imagined  a  hardship,  the  doing  or  receiving 
justice,  was  the  object  carefully  and  anxiously  kept  in  view,  and 
for  such  purposes  no  better  means' could  have  been  devised.  To 
have  subjected  the  parties  to  examination  might  have  led  to 
impertinent  and  unpleasant  questions,  might  have  exposed  the 
dishonest  to  some  danger,  might  have  rendered  the  chance  of 
justice  better,  and  therefore  it  must  not  be  permitted. 

In  any  or  in  all  these  cases,  the  judge  meanwhile  preserves  a 
most  stoical  indifference  to  the  result.  If  the  parlies  wish  to 
inform,  he  refuses  their  information:  if  either  seeks  it  through 
his  means  from  his  opponent,  he  seeks  in  vain.  As  for  the 
judge,  afraid  they  will  lie,  or  they  will  be  unwilling  to  answer 
his  questions,  he  therefore  makes  no  inquiries.  Of  the  evidence 
adduced,  he  makes  selections  to  suit  himself;  to  increase  that 
mass  by  seeking  information  is  what  he  never  attempts.  In 
Scotland  *  it  is  competent  for  a  court  of  justice  to  examine  the 
parties  to  a  lawsuit  upon  the  matter  of  it,  not  being  upon  oath, 
and  to  put  all  questions  to  them  which  may  serve  to  inform  the 
mind  of  the  judge.' '     At  common  law,  from  a  spirit  of  indififer^ 

*  Glassford  331.    In  the  civU  law  the  judge  may  defer  the  oath  to  either, 
ill  case  of  a  deficiency  of  proof,  and  this  is  termed  the  sappletory  oath. 
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ence,  they  ctrefblly  abstain  from  aB  inquiries,  lest  by  toy  metnt 
instrtiction  sbould  be  receired. 

Tbe  rale  having  been  examined,  it  remains  to  ascertain  if  it 
is  without  exception,  and  if  not,  to  inipiire  how  those  exceptioitf 
consist  with  the  rule. 

The  6rst  exertion  to  the  rule  will  be  found  in  the  initiatory 
and  succeeding  parts  of  a  suit,  as  writs,  pleas,  &c.  Important 
as  it  is  that  justice  sbould  be  done  in  the  final  decision  <^  a 
cause,  it  can  hardly  be  considered  as  unimportant  that  every 
individual  should  be  secured,  as  fa^r  as  practicdile,  from  being 
compelled  to  answer  imjust  claims ;  and  if  so,  it  is  obvious  that 
every  security,  that  in  any  case  is  efiective,  should  be  adopted 
to  ensure  such  result.  Desirable  as  truth  may  be  on  the  final 
trial,  equally  dearable  is  it  at  the  commencement  of  suits,  Uoi- 
founded  suits  and  unjust  defences  differ  only  in  degree.  The 
burthen  imposed  by  the  plaintiff  on  the  defendant  is  equally 
onerous,  whether  he  loses  any  giiron  ^um  by  an  unjust  decision, 
or  in  resisting  an  unfounded  claim. 

Any  one  acquainted  with  practice  knows,  that,  in  the  com- 
mencement of  a  suit,  whether  at  common  law  or  in  equity, 
whether  by  writ  or  by  bill,  there  are  not  merely  no  securities 
for4ruth,  but  that  an  unlimited  license  to  falsehood  is  not  only 
-permitted,  but  even  compelled.  The  plaiE^ff,  in  his  writ,  or 
the  defendant  in  his  plea,  may  wander  unchecked  and  unques^ 
tioned  over  the  whole  region  of  fictitious  claims  or  imaginary 
defences;  the  one  may  charge  all  supposable  violations  of 
right,  the  other  may  offer  all  conceivable  excuses  for  wrong. 
True,  these  are  called  allegt^ions;  but  do  they  not  answer  the 
purpose  of  evidence,  and  that,  the  most  conclusive  ?  The  alle- 
gations in  the  writ,  without  any  inquiry  whether  true  or  false, 
without  any  security  agdnst  vexatious  litigation,  since  the  nom- 
inal security  ^  inadequate  cost  against  an  irresponsible  plaintiff, 
are  deemed  sufficient  to  compel  the  defendant,  under  pain  of 
having  each  and  every  allegation  taken  as  proved,  to  answer  at 
his  own  expense,  to  any  complaints,  however  groundless.  Suffi- 
cient evidence  are  the  writ  and  the  allegations  therein  contained, 
to  authorize,  nay,  to  require  the  arrest  and  confinement  in  pris- 
on, with  felons,  in  the  lowest  abodes  of  human  suffering,  any 

Where,  and  to  whom,  and  for  what  purposes,  it  shall  be  delivered,  depends 
on  Ukd  discretion  of  the  judge.     OUu^fBrd, 
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number  of  individuals,  however  honest  and  respectable ;  or  to 
justify  the  seizure  and  temporary  confiscation  of  all  the  real  and 
personal  property  of  the  most  wealthy ;  and  this,  without  re- 
garding the  inconvenience  and  derangement  of  business  conse- 
quent upon  their  proceedings,  is  done  on  the  mere  assertion  of 
any  individual,  the  most  worthless  in  the  community,  be  know- 
ing and  boasting,  perhaps,  that  his  claim  is  entirely  unfounded. 
On  the  part  of  the  defendant,  he  may,  when  without  defence, 
by  a  special  plea,  of  the  falsehood  of  which  he  is  well  aware,  put 
the  plaintiff  to  any  amount  of  trouble,  expense  and  delay,  in 
preparing  to  prove  or  in  proving  facts,  which  the  defendant 
knows  to  exist,  and  which  he  will  not  deny  when  proof  is 
adduced.     The  mere  allegations  of  the  plaintiff  or  defendant 
uncorroborated  by  other  proof,  unsupported  by  his  oath,  with 
out  the  least  inquiry  or  thoughts  of  inquiry  to  ascertain  their 
truth,  are  deemed  sufficient  evidence  for  these  purposes.     If 
these  allegations  are  evidence,  then  are  mere  statements  of  the 
party  in  his  own  case  for  his  own  benefit,  considered  sufficient 
to  render  proper,  measures  so  detrimental  to  the  adverse  party  : 
If  not  evidence,  then  it  follows,  that  the  law  authorizes  all  these 
proceedings  ;  authorizes  the  actual  infliction  of  a  greater  pun- 
ishment than  is  suffered  in  many  felonies,  without  any  proof 
whatever ;  the  same  law  that  presumes  all  men  innocent,  and 
that  wil^  not  suffer  the  greatest  criminal  to  be  harmed,  even  as 
to  the  amount  of  a  hair  of  his  head,  without  preliminary  proof 
upon  oath. 

Now  he,  whose  word  is  sufficient,  without  any  security,  to 
impose  an  unlimited  amount  of  trouble,  expense  and  vexation, 
upon  an  indefinite  number  of  individuals,  one  weuld  suppose 
might  be  heard  in  the  final  trial.  Trustworthy  to  the  imposition 
of  burthens  however  expensive,  credited  to  lay  the  foundation 
of  suits  innumerable,  with  or  without  cause,  at  his  own  option ; 
when  the  question  arises  as  to  the  justice  of  these  suits,  he  who 
thus  imposes,  and  he  upon  whom  burthens  are  thus  imposed, 
are  alike  excluded.  The  plaintiff,  who  is  permitted  without  any 
security  to  commence  and  prosecute  his  claim,  is  not  heard 
on  the  final  trial  to  establish  the  claim  of  a  farthing's  value,  even 
under  the  pains  and  penahies  of  perjury,  and  with  all  the  checks 
of  cross  examination,  —  is  not  suffered  to  prove  one  of  the  ten 
thousand  allegations,  which  he  may  assert  without  any  sanctioni. 
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and  by  his  mere  uncorroborated  naked  assertion,  compel  tbe 
defendant  to  answer  and  contest*  A  strange  credence  for  one 
purpose,  and  a  strange  distrust  for  every  other.  Is  tbe  oath  of 
tbe  individual,  whose  word  is  conclusive  for  so  important  par- 
poses,  absolutely  without  credit?  While  truth  b  thought  so 
desirable,  it  seems  strange  that  measures  were  not  adopted,  by 
which  its  existence  might,  at  any  rate,  be  rendered  more  pro- 
bable. False  testimony  in  the  trial  of  a  cause  is  punished. 
Truth  bemg  desirable  in  this  case,  ways  and  means  are  taken 
to  procure  it.  In  writs  and  pleas  had  truth,'veracity,  bonafidt 
been  viewed  as  important,  tbe  proof  would  have  been,  in  adopt- 
ing the  requisite  means :  and  such  means  not  being  adopted,  no 
inconsiderable  evidence  is  furnished  that  such  virtues  were  not 
considered  necessary.  The  assertions  of  the  plaintiff  and  de- 
fendant not  being  evidence  in  the  trial,  though  for  every  other 
purpose  conclusive,  and  the  security  of  an  oath,  and  the  punish- 
ment of  perjury  being  withdrawn,  falsehood  is  not  merely  without 
punishment,  but  is  encouraged  and  perhaps  rewarded. 

Nor  have  tbe  rules  on  this  subject  even  the  merit  of  consist- 
ency. In  writs,  no  oath,  no  security  for  veracity  is  required ;  in 
pleas  of  a  certain  description,  affidavits  of  their  truth  are  re- 
quired, and  from  whom  ?  The  party  himself.  But  if  there  be 
any  necessity  of  guarding  against  delay,  is  there  not  an  equal 
propriety  in  guarding  against  unfounded  prosecutions  ?  In  equity, 
the  bill  not  being  under  oath,  full  liberty  is  given  to  the  vivid 
imagination  of  tbe  draftsman  to  roam  over  the  whole  region  of 
conceivable  fraud.  The  defendant,  poor  ill-used  defendant, 
being  compelled  to  answer  under  oath,  is  at  once  deprived  of 
tbe  privilege  of  unlimited  falsehood.  But  true  bills  are  just  as 
important  as  true  answers  —  honesty  as  desirable  on  the  part 
of  the  plaintiff  as  of  tbe  defendant.  Nor  is  this  all,  occasionally 
requiring  honest  plaintifis  in  equity,  occasionally  wishing  to  protect 
defendants  against  unfounded  prosecutions,  th'ey  exact,  as  in  bills 
for  a  discovery,  the  security  of  his  oath ;  without  which  they 
refuse  to  hear  him.* 

*  Actu  quidem  jurat,  <  turn  ealumniandi  animo  se  litem  movi$$e;  »ed  «f- 
timando  se  bonam  eausam  habere* 

Reus  autem  non  aliter  suis  allegationibus  utatur,  nisi  prius  et  ipse  jurave- 
rit, '  quod  putans  se  bona  instantia  uti  ad  reluctandumpervenerit.*  Cod.  2. 
/^9.  2. 

Sach  was  the  oath  of  calumny,  which  required  die  party  to  f  wear  that  he 
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ConHtmancei, 

AssenioQ  od  tbe  part  of  the  plaintiff  beii^  sufficient  to  ghre 
commencement  to  a  suit ;  tlie  suit  being  commenced,  a  contiii<- 
uance  on  account  of  the  absence  of  a  material  witness  is  ckiined. 
The  interest  in  procuring  this  continuance  is  no  other  than  tbe 
bterest  in  the  final  result.  The  continuance  is  desirable,  oafy 
because  it  benefits,  to  a  certain  extent,  the  party  askbag,  and 
prejudices  proportionally  the  party  opposing,  the  continuance. 
Were  tbe  plaintiff  not  to  gain  by  the  presence  of  tbe  absent 
testimony,  he  would  hare  no  wish  to  procure  it ;  it  is  only,  as  it 
is  necessary  and  important  with  reference  to  tbe  ultimate  de* 
cisicMi,  that  it  is  desired.  If  the  testimony  of  the  absent  witness 
is  that  on  which  the  case  depends,  tbe  interest  in  the  coi^uaDce 
and  in  the  cause  is  one  and  the  same.  And  by  ^rfiatevw 
motives,  he  would,  on  the  final  trial,  be  influenced  by  the  simie 
motives,  would  be  induced  to  obtain  bis  continuance.  Tbe  saoeie 
reason  to  expect  peijury,  the  same  reason  for  exclusion  in  one 
case  as  in  the  other.  Yet  the  party  is  admitted  to  obtain  the 
continuance. 

But  if  admitted,  it  would  be  supposed  that  every  precaution 
to  prevent  felsehood,  every  security  for  trustworthiness  would  be 
ado[^ed,  every  opportunity  of  contesting  the  facts  stated  be 
afforded,  lest  it  should  so  happen  that  a  continuance  should  be 
improperly  obtained.  Not  so  says  tbe  law.  The  individual, 
who,  before  a  jury  under  evei^  security,  which  examination  and 
cross-examination  afiford,  and  whose  statements  may  be  con»- 
tradicted  from  every  quarter^  from  a  presumed  want  of  integrity 
is  excluded,  is  still,  in  the  same  case,  unexan>ined  and  unques- 
tioned, even  though  he  be  in  court  permitted  to  testify  to  those 
facts  on  account  of  which  he  desires  a  continuance,  and  such 
testimony,  thus  delivered  at  his  own  instance,  is  rendered  con- 
clusivjC ;  is  not  permitted  to  be-  denied  or  disproved. 

By  the  rules  of  court*  the  party,  in  his  affidavit,  must  state, 

believes  the  facts  constituting  the  claim  or  defence  are  true ;  and  that  such 
claim  or  defence  is  well  founded.  This  however  is  now  disused  in  most 
countries  where  the  civil  law  is  in  vogue.  It  would  seem,  from  Glassford,  to 
be  still  retained  in  Scotland. 

Somewhat  analogous  to  the  Roman  procedure,  are  the  affidavits  of  defenoe  ; 
and  in  some  other  instances  required  by  the  common  law. 

»  16  Mass.  874.  The-  rules  in  Maine  and  Massachusetts  are  the  same. 
1  Green.  488. 
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amoDg  oth^  matters,  the  name  of  the  witness  and  ^  the  particular 
iacts  be  is  expected  to  prove,  and  the  grounds  of  such  expecta- 
Uon.  The  witoess  is  wanted  only  for  and  on  account  of  these 
particular  facte  he  is  expected  to  prove,'  and  the  supposed  ex- 
istence c^  such  proof  a£>rds  the  only  reason  why  the  contku- 
aooe  should  be  grsmled.  If  these  *  particular  facts,  either  do 
not  exist,  or,  if  exisdng,  there  be  no  reason  to  believe  the  wtl* 
ness  will  prove  then,  no  matter  whether  due,  or  more  or  less 
than  due,  diligence  has  been  used  to  procure  his  attendance, 
tlie  modon  for  continuance  should  not  be  allowed.  What  is  the 
rule  ?  The  *  particular  facts'  the  witness  is  expected  to  prove, 
are  ^attbdm  the  affidavit  of  the  party  desirkig  delay,  ^  and  no 
counter  affidavit  shall  be  admitted  to  contradict  the  statement  of 
what  the  absent  witness  is  expected  to  prove.'  ^  Any  other 
facts,'  such  other  facts  being  comparatively  unimportant,  may 
be  proved  by  the  party  opposing  the  continuance.  The  party 
daiming  a  continuance  gives  as  the  reason  the  particular  facts 
to  which  he  expects  the  witness  will  testify,  and  the  ground  of 
such  expectation.  The  question,  which  ought  to  be  presented 
to  the  court  for  consideration,  is,  whether  there  be  reasonable 
grounds  to  believe  the  witness  will  swear  according  to  the  state- 
ment of  his  supposed  testimony.  ^  What  the  absent  witness  will 
prove,'  affords  die  only  reason  for  delay ;  whether  he  will  reaUy 
prove  what  it  is  stated  he  will,  is  rendered  probable  only  by 
evidence ;  that  is,  the  grounds  of  expectation  stated  and  set 
forth  in  the  affidavit.  If  no  grounds,  or  no  reasonable  grounds, 
are  shown,  that  such  testimony  will  be  delivered,  no  reason 
appears  f<x  delay.  If  false  grounds  of  expectation  are  stated, 
it  does  not  better  the  matter.  Now  it  so  happens,  that,  as  to 
4is,  as  to  every  question,  there  are  two  sides ;  and  while  there 
may  be  grounds  of  expectation,  that  such  testimony  will,  there 
may  be  still  stronger  grounds  of  expectation,  that  such  testimony 
will  not,  be  delivered.  The  supposed  probable  testimony  of  the 
witness  is  as  much  susceptible  of  disproof's  of  proof;  it  is  as 
much  a  matter  of  proof,  that  he  will  make  one  set  of  statements, 
as  that  he  will  make  another.  Now,  if  such  supposed  testimony 
will  not  be  delivered  by  the  witness,  or  if,  upon  hearing  all  the 
evidence,  it  should  seem  probable,  sufficiently  so  for  the  action 
of  the  court,  that  such  statement  of  *  what  the  absent  witness  will 
prove '  is  false,  that  bQ  will  prove  no  such  thing,  then  no  con- 
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tinuance  should  be  granted.  Excluding  all  counter  testimony, 
decision  as  to  that  fact ^  the  only  material  one  in  the  affidavit,  is 
made  upon  the  ex  parte,  uncontradictable  statements  of  the  in- 
dividual interested  in  obtaining  delay.  Strong  as  may  be  the 
probability  that  such  testimony  may  be  delivered,  still  stronger 
may  be  the  probability  that  such  statements  will  not  be  deliver- 
ed. Defendants,  to  any  number,  may  state,  that  the  witness 
will  not  utter  such  testimony  as  the  plaintiff  on  his  part  has 
alleged,  and  they  may  show  to  the  court  conclusively  strong 
reasons  for  such  belief,  but  they  are  not  heard.  When  such 
continuance  is  granted,  the  evidence  being  untrue,  the  witness 
not  stating  such  facts,  additional  delay  and  expense  is  without 
any  cause  imposed  on  the  suffering  party.  Why  then  admit 
evidence  to  prove  certain  facts,  and  reject  it  when  offered  to  dis- 
prove these  facts  ?  If  what  ^  the  witness  will  proye '  is  a  matter 
of  controversy,  why  not  permit  it  to  be  denied ;  why  not  suffer 
the  judge  to  hear  all  that  may  be  known  on  the  subject  ?  Why 
treat  as  conclusive,  evidence  so  suspicious,  that  in  the  final  trial 
it  is  not  even  permitted  to  be  heard ;  conclusive  as  to  facts  as 
important  on  the  hearing  on  the  motion  before  the  court,  as  the 
motion  is  important  in  reference  to  the  suit. 
Loss  of  deeds  and  papers  proved  by  the  party. 
By  a  well  known  rule  of  law,  *  the  best  evidence  of  which 
the  nature  of  the  thing  is  capable,  is  required.'  *  No  evidence, 
which  supposes  the  existence  of  evidence  of  a  higher  nature,  is 
admissible.  Thus,  the  copy  of  a  deed,  implying,  as  it  does,  the 
existence  of  an  original,  which  would,  if  introduced,  be  better 
evidence,  is  admissible  only  on  proof  of  the  loss,  8tc.  of  the 
original.  As  to  all  *  material  and  traversable  facts,'  on  which 
the  jury  may  be  called  on  to  decide,  the  evidence  of  the  party 
is  not  allowed :  is  it  sufficient,  in  the  case  supposed,  to  prove 
the  loss  of  the  deed  or  other  paper?  Unless  the  loss  be  first 
proved,  such  secondary  evidence  is  not  admissible,  and  if  not 
admitted,  the  party  requiring  such  evidence  loses  his  case.  The 
fact  of  the  loss  is  often  solely  and  exclusively  in  the  knowledge 
of  the  party  in  whose  possession  it  was,  and  he  being  inadmis- 
sible, proof  from  other  quarters  is  unattainable.  If,  then,  this 
avenue  be  closed,  all  access  to  the  temple  of  Justice  is  denied. 

1  1  Phi!.  176. 
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Is  the  party  then  admissible  to  prove  such  loss?  In  some 
States*  the  court,  being  consistent  at  the  expense  of  justice, 
exclude  him;  but  as  the  weight  of  authority  establishes  the 
admissibility  of  the  party  for  these  purposes,  the  reasoning  by 
which  this  apparent  is  shown  not  to  be  a  real  exception,  remains 
to  be  noticed. 

To  show  the  consistency  of  this  exception  with  the  general 
principle,  a  distinction  is  taken  between  ^ preliminary  questions^ 
and  '  material  and  traversable  facts.'  As  to  the  latter  class  of 
facts,  the  rule  is  rigidly  enforced.  In  the  other  case,  the  party 
is  admitted  to  make  affidavit,  *  which,'  says  the  court,  *  seems 
to  be  proper  enough ;  for  it  is  not  admitting  him  to  testify  in 
his  own  case,  but  only  admitting  him  to  the  privilege  of  using 
other  evidence ; '  *  it  is  only  permitting  him  '  to  lay  the  founda- 
tion for  the  introduction  of  inferior  proof '—distinctions  cer- 
tainly very  nice ;  but  do  they  show  that  the  general  rule  is  not 
infringed  ?  In  all  these  cases,  the  copy  of  the  deed  or  note  is 
only  received  upon  proof,  which  is  considered  sufficient  to  ex- 
cuse its  non  production.  The  original  being  assumed  as  unat- 
tainable, as  important  as  was  the  original,  equally  important 
becomes  the  substituted  secondary  evidence,  equally  necessary 
its  introduction.  Proof  of  loss  of  the  original  is  just  as  *  material ' 
as,  had  the  loss  not  happened,  would  have  been  the  proof 
of  the  original.  The  fact  of  the  loss  is  just  as  *  traversable '  as 
was  the  fact  of  the  original.  If  such  deed  or  note  was  the  sole 
evidence  by  which  the  claim  was  substantiated,  such  deed  being 
lost,  the  copy  becomes  as  important  as  was  the  original,  and 
whatever  interest  the  party  has  in  the  final  decision,  the  same 
interest  has  he  in  this  preliminary  question,  the  same  interest  to 
lay  the  foundation  for  secondary  proof.  *  The  privilege  of  using 
other  evidence ! '    As  important  as  that  other  evidence  may  be, 

'  It  has  been  decided  in  Connecticut  that  the  loss  or  destruction  of  a  deed 
was  not  a  preliminary:  question  but  a  material  and  traversable  fact,  to  which 
a  party  was  incompetent  to  testify.  4  Day,  388.  Coleman  v,  Wolcot ;  7 
Day,  304,  Mather  v.  Goddard.  In  S.  C.  Sims  v.  Sims,  2  Rep.  Cir.  Ct. 
225.  In  Virginia,  New  York,  North  Carolina,  Pennsylvania,  Massachu- 
setts and  Maine,  and  in  the  Supreme  Court  of  United  States,  the  decisions  are 
the  other  way  ;  the  party  is  admitted  to  prove  loss,  &c.  Givens  v.  Mars,  6 
Munf.  201 ;  Jackson  v.  Frier,  16  Johns.  193;  Garland©.  Goodloe,  2  Hayw. 
351;  Meekerc.Jackson,3  Yates,  442;  Davis  «.  Spooner, 3  Pick.  286 ;  Tay-. 
lor  V.  Riggs,  1  Pet.  591 ;  Adams  v.  Leland,  7  Pick.  62. 

'  3  Pick.  286.     Davis  v,  Spooner. 

VOL.  VIII. NO.  XV.  4 
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so  important  is  it  to  obtain  this  privilege.  '  Not  admitted  to 
testify  in  his  own  ease ! '  in  whose  case,  for  whose  benefit,  is  he 
admitted  to  testify  ?  The  loss  of  the  deed  is  proved  or  not.  If 
proved,  then  it  is  proved  by  the  evidence  of  the  party,  and 
under  circumstances  more  dangerous  than  if  the  testimony  had 
been  delivered  on  the  final  trial.  If  not  proved,  then  is  the 
secondary  illegally  and  unjustifiably  admitted.  What  is  obvious 
enough,  and  admitted  by  the  judges,  is,  that  it  was  alaK>st  im- 
possible to  pretend  to  do  justice  without  this  evidence ;  that  if 
this  was  rejected,  it  could  hardly  be  supposed  that  it  could  be 
obtained  from  any  other  individuals,  and  being  unwilling  to  vio- 
late the  general  rule,  the  only  course  that  remained  was  by  some 
verbal  quibble  to  admit  the  party,  and  at  the  same  time  preserve 
the  rule  inviolate.  They  therefore  called  this  a  preliminary  ques- 
tion for  the  court.  But  may  not  a  party  have  interest  in  pre- 
liminary questions  as  well  as  in  any  other  ?  May  he  not  commit 
peijury  thertf  as  weU  as  elsewhere?  Does  the  fact  that  the 
evidence  is  for  the  court  instead  of  the  jury,  render  it  more 
credible  ?  Does  it  increase  the  veracity  of  the  party  ?  If  so, 
if  he  is  more  trustworthy,  let  the  judges  hear  all  the  evidence. 

Though  the  party  may  be  admitted  to  prove  the  loss,  yet  *  the 
contents  of  the  deed  or  record  cannot  be  proved  by  the  affidavit 
of  the  party.'*  If  this  be  understood  according  to  its  literal 
import,  (and  the  words  of  the  court  are  cited)  it  is  difficult  to 
perceive  how  the  deed  lost  and  the  copy  can  be  connected  lo-» 
geiher.  The  contents  are  what  alone  distinguish  it  from  all  other 
deeds,  and  the  contents  being  unknown,  it  is  impossible  to  say 
that  the  copy  is  a  copy  of  the  deed  lost.  Thousands  of  deeds 
may  be  lost  or  destroyed,  and  proved  to  be  lost  or  destroyed, — 
yet  if  the  one,  a  copy  of  which  is  introduced,  should  not  happen 
to  be  among  the  number,  no  proof  is  yet  affi>rded  to  warrant  its 
introduction.  If  the  only  evidence  as  to  the  contents  should  be 
parolj  still  what  does  such  parol  evidence  show  but  the  contents 
of  some  deed  or  paper?  Unless  the  party  states  the  contents,  it 
cannot  be  known  by  any  one  that  the  contents  of  the  paper  tes- 
tified to  by  the  witness  have  any  connexion  with  the  deed  or 
paper,  which  the  party  asserts  he  has  lost.  Perhaps,  however, 
the  meaning  may  be,  that  the  contents  may  be  proved  for  the 
purpose  of  identifybg  the  copy  with  the  lost  deed,  but  that  on 

*  Adams  et  al.  v.  Leland  et  al.  7  Pick.  64. 
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die  final  trial,  and  for  the  purposes  of  affecting  the  uhunate 
decision,  evidence  from  tbe  party  shall  not  be  received.  But 
why  this  distinction,  if  this  be  the  distinction,  and  if  it  be  not, 
there  is  no  sent  or  shadow  of  proof  that  shows  loss  of  a  deed, 
like  that,  the  purported  contents  of  which  are  proved.  If  tke 
party  may  prove  the  contents  for  one,  why  noC  for  another  pur- 
pose ?  If  he  will  testify  the  contents  truly  to  the  court,  why  ooC 
to  tbe  jury  ?  Not  permitted  to  prove  the  contents  !  But  if,  as 
the  authorities  show,  he  may  prove  the  loss,  why  not  the  con- 
tents ?  He  has  no  greater  interest  to  prove  one  than  tbe  other. 
Both  must  be  proved  to  insure  bis  success.  As  he  would  be 
more  likely  to  know  the  loss,  so  likewise  would  he  be  more 
likely  to  know  tbe  contents.  If  the  contei^  can  in  bo  other 
way  be  proved,  the  proof  of  the  loss  is  to  no  purpose.  The 
same  necessity  which  requires  proof  of  loss  requires  proof  of 
contents.  If  heard  as  to  one  &ct,  why  not  as  to  another  ?  If 
it  wHl  make  any  difference  in  his  veracity,  call  it  a  *  prelimhiary 
question,'  so  (he  evidence  may  thereby  be  received ;  or  let  it 
be  merely  to  obtain  a  privilege,  or  address  it  to  the  court,  and 
let  them  report  it  to  the  jury,  if  distinctions  like  these  make  any 
difference  in  the  veracity,  as  it  seems  they  do  in  the  admissibil- 
ity of  witnesses.  If  quibbles  only  will  insure  admission,  quib- 
ble, if  so  it  must  be.  They  are  never  less  exceptionable  than 
when  used  for  the  purpose  of  procuring  tbe  admission  of  the 
truth. 

Affidavit  for  Motions. 

Antecedent  or  subsequent  to  the  final  trial,  there  are  a  large 
class  of  trials  called  motions.  Unless  the  party  making  it  expects 
to  gain,  he  will  no  more  trouble  the  court  with  his  motion,  than 
with  his  cause.  Interested  in  his  cause,  he  is  in  a  similar  man- 
ner interested  in  this  preliminary  decision.  To  sustain  a  motion 
proof  is  required.  The  party  whose  interest  in  tbe  motion  may 
be  as  great  as  his  interest  in  tbe  cause,  is  admitted  unexamined 
and  unquestioned  at  his  own  instance  to  establish  the  facts,  by 
which  he  expects  to  sustain  his  motion.  The  instances  in 
which  this  is  4one  are  perhaps  more  numerous  than  the  causes 
themselves.  And  each  instance  is  a  violation  of  tbe  general 
rule.  In  all  these  the  question  occurs,  why,  if  so  great  be  tbe 
danger  from  the  testimony  of  parties,  are  they  received  for  this 
purpose?    The  evidence,  it  may  be  said,  is  offered  to  the 
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court  What  then  ?  is  it  less  important  that  the  court  should 
hear  the  truth  than  others?  Is  correct  information  less  valuable 
to  them  than  to  others  ?  If  this  testimony  be  too  dangerous  to 
trust  juries  with  it,  is  it  not  too  dangerous  for  the  judges  to  hear, 
who,  in  the  eye  of  the  law,  are  incompetent  to  judge  of  facts  ? 
So  incompetent  that  questions  of  fact  are  not  tried  before  them  ? 
Or  is  it  that  the  judges  are  less  likely  to  be  deceived,  that  they 
are  better  qualified  to  decide  the  relative  weight  of  testimony  ? 
If  so,  let  them  hear  all  the  evidence.  Whatever  may  be  the  rea- 
sons assigned,  still  in  fact  here  is  a  gross  inconsistency.  And 
if  this  evidence  be  properly  admitted,  if  it  be  free  from  danger, 
there  is  no  conceivable  case  in  which  the  testimony  of  the  party 
would  be  attended  with  danger.* 

Admission  from  JSTecessity. 

Parlies  from  policy  being  excluded  ;  from  necessity^  the  ex- 
cluded witnesses  are  recalled  and  heard.  Thus  words  serve  for 
admission,  words  for  exclusion.  They  are  admitted  from  neces- 
sity, where  it  is  impossible  to  adduce  better  proof,  *  for  that  the 
law  must  not  be  ineffectual  by  impossibility  of  proof.'  *  A  good 
reason,  undoubtedly,  but  in  what  conceivable  case  will  the  party 
offer  himself,  when  he  does  not  conceive  his  own  evidence  neces- 
sary ?  If  other  evidence  is  attainable  and  sufficient  to  establiA  his 
rights,  he  will  not  testify  himself;  it  is  only  when  he  can  pro- 
cure no  other  proof,  that,  conceiving  it  necessary,  he  will  offer 
himself.  But  it  is  only  from  necessity,  that  evidence  is  ever 
introduced.  But  the  necessity  must  be  one  *  resulting  from  the 
subject  as  constituted  by  general  law,'  not  *  a  casual  and  acci- 
dental want  of  proof  in  particular  cases.  The  absence  of  proof, 
if  a  good  reason  for  admission  in  one  case,  is  equally  so  in  an- 
other. A  particular  absence  of  proof  no  reason  !  But  the  law 
must,  in  this  case,  *  be  rendered  ineffectual  from  want  of  proof ' 
as  much  as  in  any  conceivable  class  of  cases.  Whenever  the 
evidence  of  the  party  is  from  any  cause  necessary,  from  what- 
ever cause  the  deficiency  of  other  proof  may  arise,  the  law  is 
rendered  ineffectual.  The  only  difference  is,  that,  if  the  rule 
be  a  good  one,  the  more  numerous  the  particular  cases,  which 
fall  within  the  excepted  class,  the  greater  the  evil  which  is  done. 
No  matter  bow  this  want  of  proof  occurs ;  whether  by  accident 

*  The  defective  mode  of  e^xamination  wHl  be  hereafter  coniidercd, 
«  1  GUbert  Ev.  246. 
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or  not,  once  occurring^  the  necessity  is  the  same,  the  arguroent 
the  same  for  admission,  as  if  it  was  within  the  excepted  class* 
The  law  is  rendered  ineffectual  in  nil  cases,  when  necessary 
evidence  is  excluded,  without  any  reference  to  the  causes  which 
create  this  necessity ;  and  if  the  rendering  the  law  ineffectual  is 
a  valid  reason  in  one,  it  is  in  all  possible  cases.  But,  says  Gil- 
bert, in  justifying  the  exclusion  of  evidence  rendered  necessary 
by  accidental  causes,  *  the  law  must  prefer  the  suffering  of  par- 
ticular inconvenience,  rather  than  the  suffering  a  general  mis- 
chief.' *  But  the  rule  being,  as  it  must  be  assumed  to  be,  a 
good  one,  the  admission,  in.  cases  where  this  necessity  arises 
from  accidental  causes,  is  only  a  particular  mischief;'  and  when 
these  particular  cases  increase  so  as  to  become  a  class  more  or 
less  numerous,  that  is,  when  the  particular  becomes  a  general 
mischief,  should  not  the  particular,  the  lesser  mischief,  be  pre- 
ferred ?  Is  there  not  less  evil  in  admitting  a  party  in  a  partic- 
ular case,  which  may  be  of  rare  and  casual  occurrence,  than  in 
a  particular  case,  the  like  of  which  will  frequently  occur.  Ad- 
mission being  an  evil,  one  would  suppose  the  less  frequent  its 
occurrence  the  better ;  that  a  casual  and  accidental,  would  be 
preferred  to  a  systematic  and  general  violation,  in  an  extensive 
class  of  cases,  of  a  necessary  and  useful  rule. 

In  what  cases  and  as  to  what  facts  does  this  necessity  author- 
ize admission  ?  In  those  cases  where  the  facts  are  supposed  to 
be  within  the  knowledge  of  the  party.  The  general  reasoning 
which  supports  this  class  of  exceptions,  will  be  found  fully  de- 
veloped by  Parsons,  Ch.  J.,  in  the  case  of  Stimpson  v.  Drowne.* 
In  this  case,  which  was  a  complaint  under  tlie  bastardy  act,  the 
court  say  that  the  mother,  *  though  made  a  competent  witness 
from  necessity,  yet  her  testimony  ought  not  to  be  given  to  facts 
equally  within  the  knowledge  of  other  persons  who  are  disinter- 
ested. As  in  debt  on  the  statute  of  hue  and  cry,  the  party  rob- 
bed is  a  competent  witness  from  necessity,  and  he  is  sworn  in 
chief;  he  is  examined  as  to  all  facts  which,  from  the  nature  of 
the  transaction^  must  be  within  his  own  knowledge  ;  but  to  the 
other  facts  neipessary  to  support  the  action,  and  which,  from 
their  nature,  are  within  the  knowledge  of  disinterested  persons, 
be  is  not  examined.'    Remembering  that  on  account  of  too 

'  1  Gilbert,  248.  *  2  Mass.  444. 
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great  temptations  to  peijury,  purties  are  excluded,  let  as  exam- 
ioe  this  exception.  It  is  obvious  that  the  greater  security  with 
which  perjury  can  be  committed,  the  greater  the  probability  of 
its  existence.  As  to  facts  which  may  be  known  to  any  number, 
and  which,  if  false,,  may  be  easily  contradicted  and  disproved, 
the  party  is  rejected.  As  to  facts  solely  and  exclusively  wiUiin 
his  own  knowledge,  he  testifies  without  fear  of  contradk^tion, 
without  possibility  of  detection,  without  checks  of  any  descrip- 
tion. Uncontrolled,  unchecked,  at  liberty  to  wander,  if  he 
choose,  over  the  whole  field  of  falsehood,  under  circumstances 
thus  dangerous,  the  party  is  admitted.  In  other  cases,  where 
there  may  be  disinterested  witnesses,  if  his  testimony  be  false,  it 
may  be  disproved ;  in  this,  if  false,  detection,  except  from  his  owa 
statements,  is  impossible  —  the  other  party  suffers  without  hope. 
Is  there  the  greatest  danger  of  perjury  when  detection  is  easy 
or  when  it  is  impossible  ?  To  take  away  all  means  of  detection, 
or  to  remove  all  fear  of  punishment,  would  seem  to  be  an  odd 
way  of  preventing  the  growth  of  perjury.  But  whether  a  good 
way  or  not,  it  would  seem  that  the  judges  so  considered  it,  in- 
asmuch as  in  those  cases  alone  is  the  party  received.  Perhaps, 
however,  if  that  was  not  their  opinion,  the  increase  of  perjury 
might  have  been  thought  a  reason  for  admission.  Increase  the 
danger,  render  detection  ab  extra  impossible,  enable  the  witness, 
whose  presumed  peijury  is  a  matter  of  legal  presumption  never 
to  be  disputed,  to  perjure  himself  with  perfect  security,  —  do 
this,  and  then  the  law  admits  the  witness  from  necessity.  Im- 
possibility of  other  proof,  followed  as  it  is  with  consequent  im- 
possibility of  detection,  a  reason  why,  if  ever^  the  testimony 
of  a  party  should  be  refused,  is  adduced  and  sanctioned,  to  jus- 
tify admissioq,  by  those  who  in  the  same  case  would  shudder  at 
questioning  the  same  witness  as  to  *  other  facts,'  when,  if  he 
should  testify  falsely,  detection  and  punishment  could  hardly  be 
avoided.  To  justify  all  this  inconsistency,  the  word  necessity  is 
sufficient,  as  if,  in  some  inconceivable  way,  the  word,  or  the 
necessity  itself,  diminished  the  danger  of  falsehood,  or  lessened, 
in  any  manner,  the  evils  which  the  rule  was  intended  to  pre- 
vent; as  if  it  were  necessary  to  admit  evidence  more  likely  to 
be  productive  of  evil  than  of  good—  evidence  which,  under  the 
most  favorable  circumstances,  is  assumed  so  incurably  untrust- 
worthy, that  to  prevent  injustice,  it  is  most  carefully  excluded. 
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In  1  Greenleaf 's  Reports,  27,  Herman  v.  Drinkwater/  may 
be  found  an  interesting  illustration  of  the  exception  from  neces- 
sity. In  this  case,  the  master  of  a  vessel  broke  open  and  em- 
bezzled the  contents  of  a  trunk,  be  bad  received  to  carry  to 
another  port :  the  delivery  of  the  trunk  and  its  being  broken 
open  being  proved,  the  party  was  admitted  to  prove  the  con- 
tents and  their  value,  upon  the  ground  of  necessity ;  *  be  not 
having  it  in  bis  power  to  establish  that  fact  by  other  proof.'  The 
plaintiff,  say  the  court,  would  be- deprived  of  an  adequate  remedy 
unless  admitted,  and  therefore  they  receive  him.  Had  there 
been  full  plenary  proof  of  the  contents  of  the  trunk,  but  no  evi- 
dence to  prove  its  being  broken  open  by  the  defendant,  except  the 
plaintiff's,  would  he  have  been  admitted  ?  No.  Yet  is  not  bis 
evidence  as  necessary,  is  he  not  as  much  *  deprived  of  adequate 
remedy '  in  this  as  in  the  other  case  ?  Is  it  not  just  as  hard  to 
lose  one's  case  from  defect  of  proof  as  to  one  fact  as  another  ? 
Yet,  as  to  any  other  fact,  the  plaintiff  would  have  been  unhesi- 
tatingly rejected,  even  though  he  were  thereby  *  deprived  of  an 
adequate  remedy.'  Admitted  to  state  the  contents  of  the  trunk  ! 
Suppose  a  note  had  been  lost,  would  he  have  been  received  to 
state  its  contents  ?  No.  But  is  there  any  more  danger  in  stat- 
ing the  contents  of  notes  than  of  trunks  ?  In  this  very  case,  had 
two  trunks  been  in  litigation,  and  proof  of  the  contents  of  one 
attainable,  the  plaintiff  would  most  probably  have  been  rejected, 
the  urgency  of  the  case  being  not  quite  so  apparent.  Had  the 
proof  of  the  contents  been  of  a  contradictory  nature,  would  the 
party  have  been  received  to  corroborate  the  evidence  by  bim 
adduced  ?  Probably  not.  Had  there  been  contradictory  evidence 
as  to  the  embezzlement  of  the  contents,  would  the  party  have 
been  allowed  to  strengthen,  by  his  own  evidence,  the  statements 
of  the  witnesses  he  had  produced  ?  Certainly  not.  Yet  how 
much  less  is  the  danger  of  peijury  in  stating  facts  which  may  be 
known  to  any  number  of  individuals,  than  m  statmg  facts  known 
only  to  himself? 

Book  accounts,  verified  by  the  suppletory  oath  of  the  party, 

'  1  Yates,  34,  Snider  v.  Geiss ;  a  similar  case. 

Jurare  in  infinitum,  sed  judex  potest  prcfinire  certam  sumraam,  usqae 
ad  quam  juretur.  Item  et  si  juratum  fuerit,  licet  judici  rel  abtoWere,  yel 
mlnoris  condemnare.  Dig.  xa.  8.  4.  and  6.  The  civil  law  authorizes  the 
party  in  certun  cases  to  prove  the  value  of  the  goods  or  property  taken,  hot 
places  hounds,  ne  in  infinitum  juretur. 
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may  be  mentioned  as  another  exception.  The  parfy  is  admitted 
to  serve  himself,  and  sworn  to  make  true  answers.  For  his 
own  interest  admitted,  but  if  the  adverse  party  wishes  to  subject 
him  to  examination,  as  to  X)ther  facts  adverse  to  his  own  inter- 
est, and  is  willing  to  incur  the  risk,  he  is  not  allowed  to  do  it* 
The  effects  of  interest  can  hardly  be  considered  less  injurious 
in  this  than  in  any  other  case.  The  party,  in  the  civQ  law,  is  iq 
a  similar  manner  admitted  to  supply  what  is  wanting  in  the 
evidence,  which  results  from  his  books,  they  being  considered 
but  half  proof. 

Statutory  exceptions. 

Without  noticing  more  particularly  the  exceptions  of  the 
common  law,  it  may  not  be  amiss  to  examine  the  statutes 
enacted  in  reference  to  this  subject.  The  legislature,  recognis- 
ing the  absolute  perfection  of  the  exclusive  rule,  have  still  legit- 
imatized a  host  of  exceptions,  irreconcilably  at  war  with  the 
general  principle.  A  sample  or  two,  as  illustrating  the  wisdom 
and  consistency  of  legislative  action,  will  be  offered.  Search- 
ing over  the  whole  tribe  of  plaintiffs  and  defendants  for  that 
purpose,  wherever  they  find  dishonesty,  they  admit ;  not  finding, 
as  far  as  possible  they  endeavor  to  create  it.  Such  may  be^ 
given  as  a  brief  description  of  their  doings. 

Exceptions  under  the  Usury  and  Gaming  Acts. 

The  usury  law  may  serve  for  illustration.  A  note  being  in  suit, 
the  interest  of  the  plaintiff  to  enforce,  of  the  defendant  to  avoid  the 
payment  of  this  is  as  great  as  of  any  other  note  of  equal  amount. 
In  this  case,  if  the  defendant  should  testify  that  more  than  the 
legal  rate  of  interest  is  reserved,  the  note  is  adjudged  void,  un- 
less the  plaintiff  will  by  oath  contradict  this  statement,  when  the 
payment  is  enforced.  As  to  any  other  facts  regarding  this  or 
any  other  note,  the  parties  are  refused.  But,  in  addition  to  the  in- 
terest, there  would  seem  to  be  no  common  degree  of  turpitude  in 
thus  endeavoring  to  avoid  the  payment  of  a  debt  voluntarily  con- 
tracted and  justly  due  ;  and  as  far  as  such  conduct  goes,  it  affords 
proof  of  no  ordinary  dishonesty  on  the  part  of  the  defendant. 
The  defendant  by  the  verity  of  his  oath,  a  knave,  and,  if  false, 
doubly  so,  is  admitted,  and  by  that  very  admission,  encouraged 
to  cheat  the  plaintiff  out  of  his  property.  Such  would  seem  to 
be  the  view  that  most  would  have  of  the  defendant. 

But  by  the  theory  of  the  usury  law,  the  defendant  is  consid- 
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ered  as  oppressed,  and  the  law  is  passed  for  his  security.  On 
tills  hypothesis  the  matter  assumes  a  new  aspect.  The  parlies 
are  both  sworn  and  both  heard  ;  so  far  the  course,  which  reason 
dictates,  has  been  pursued.  But  they  might  as  well  have  been 
neither  sworn  nor  heard,  for  the  legislature,  long  before  the  con- 
tract was  entered  into,  have  saved  the  judges  the  labor  and 
trouble  of  reflection  by  establishing,  in  advance,  an  invariable 
rule,  not  nominally,  but  really  invariable,  by  which  all  cases  are 
to  be  decided.  And  how  ?  Always  in  favor  of  the  plaintiff. 
A  law  made  for  the  especial  protection  and  security  of  the  op- 
pressed—  the  oppressor  and  oppressed  being  both  heard  —  the 
decision  is  invariably  in  favor  of  the  individuals,  whose  practices 
the  law  wishes  to  repress.  What  is  probable  is  that  the  defend- 
ant would  rarely  or  never  deliberately  swear  to  the  existence  of 
usury,  when  no  usury  existed.  Whether  probable  or  not,  it  is 
still  more  probable  that  the  plaintiff,  indignant  at  the  conduct  of 
the  defendant,  would  deny  such  usury,  even  if  it  were  true. 
The  balance  of  probabilities  will  be  seen  to  be  in  favor  of  the 
defendant  as  to  that  fact.  But  the  law  does  not  permit  the 
judge  to  weigh,  to  consider,  to  discriminate,  even  though  he 
were  ever  so  fully  satisfied  of  the  falsehood  of  the  plaintiff,  even 
though  evidence  ab  extra  to  any  amount  were  obtainable,  —  still 
he  is  bound  to  decide  upon  this  false  testimony  as  if  it  were 
true.  The  gaming  act,  passed  as  it  was  for  the  protection  of  the 
loser,  presents  the  similar  absurdity  of  requiring  full  and  im- 
plicit credence  in  the  statements  of  him,  whose  rapacity  it  was 
the  object  of  the  law  to  curb.  In  ordinary  cases  the  result  of 
false  testimony  is  more  or  less  uncertain ;  in  this,  in  ad<lition  to 
the  motive  of  interest,  the  plaintiff  is  encouraged  to  perjury  by 
the  absolute  certainty  of  its  successful  issue :  so  the  plaintiff  on 
his  part  will  only  commit  perjury,  the  legislature  on  their  part 
will  insure  its  success.  Such  are  the  terms  of  the  contract 
proposed  to  all  dishonest  men.  Decreeing  by  statute  that  all 
plaintiffs,  without  exception,  are  to  be  believed,  they  take  from 
defendants  all  hope  but  in  the  integrity  of  the  very  individual 
whose  dishonesty  is  assigned  as  a  reason  for  trampling  under 
foot  the  ordinary  rules  of  the  law. 

It  seems,  however,  notwithstanding  the  special  confidence 
thus  reposed  in  the  oppressor,  that  if  the  plaintiff,  the  witness 
whose  veracity  the  legislature  have  ordaiued  should  never  be 
voii.  vni. — KG.  XV.  6 
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questioned,  should,  from  sickness  or  any  other  cause,  be  unable 
personally  to  appear,  his  deposition  or  affidavit,  after  due  notice 
given  to  the  adverse  party,  is  not  to  be  received,  although,  ia 
motions  or  questions  of  that  description,  his  affidavit  without 
notice  would  be  unhesitatingly  admitted.  One  of  those  verhcd 
reasonsy  which  constitute  so  much  of  the  learning  of  the  law,  is 
deemed  amply  sufficient  for  this  distinction.  It  seems  that  the 
danger  of  perjury  is  greater  or  less  as  is  the  solemnity  with 
which  the  oath  is  administered.  The  oath  must,  in  this  case,  be 
administered  by  a  justice  of  the  peace ;  but  if  the  party  were 
present  in  court  it  would  be  done  by  the  clerk ;  and  as,  from 
some  cause  or  other,  it  happens  that  justices  cannot  administer 
the  oath  with  as  great  solemnity  as  clerks,  to  prevent  the  inev- 
itable increase  of  perjury,  which  would  result  from  oaths  thus 
defectively  administered,  they  are  prevented  from  doing  it  at 
all.  Veracity  dependent  upon  the  room  in  which,  and  the 
person  by  whom,  the  oath  is  administered.*  Such  are  the 
reasons  which  judicial  wisdom  has  assigned  for  legislative  action. 
Meanwhile,  on  the  part  of  the  plaintiff,  as  ample  provision  is  made 
for  his  interests  as  could  possibly  be  desired.  If  necessary, 
delay  is  granted ;  or  if  he  should  die,  the  defendant  being  ex- 
cluded, his  estate  recovers  the  debt.  The  defendant  alone  is 
the  sufferer.  In  addition  to  the  trouble  and  expense  consequent 
upon  delay,  if  from  sickness  or  death  he  should  not  appear  in 
court,  decision  in  favor  of  the  plaintiff  follows  irrevocably.  Out 
of  court,  neither  can  the  oath  be  administered  to  him.  To  one 
unlearned  in  the  law,  the  question  might  occur,  why  oaths,  so 
deficient  in  solemnity,  so  replete  with  perjury,  are  ever  allowed  ? 

>  2  Pick.  Rep.  67,  Frye  v.  Barker  et  al.  The  oath  of  a  plaintiff  that  usu-  • 
rious  interest  has  been  taken  or  secured,  must  be  administered  in  court.  If 
administered  elsewhere  the  court  observe  that  'there  might  be mor«  danger 
of  false  swearing  than  when  the  party  is  under  the  solemnity  of  a  court. 
We  know  of  no  case  in  which  a  party  has  the  benefit  of  his  own  oath  upoa 
a  trial,  except  when  the  oath  is  administered  in  court.  Probably  the  object 
of  the  statute  was,  that  the  oath  of  defendant  should  be  met  by  an  oath  de- 
livered with  the  same  solemnity.'  From  whence  it  follows  that  if  the  oath 
could  have  been  administered  with  the  same  solemnity  by  justices  as  by 
clerks,  the  statute,  in  cases  of  necessity,  would  have  allowed  it  to  have 
been  done. 

In  the  civil  law  the  oath  of  the  party  might  be  taken  at  home  for  good 
and  sufficient  cause. 

Adegregias  personas,  eosque,  qui  valetudine  impediuntur,  domum  oportet 
mitti  ad  jurandum.     Dig.  12.  2.  15. 
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Why,  if  the  oaths  administered  by  justices  are  so  much  more 
likely  to  be  violated,  should  they  ever  be  allowed  thus  to  put  in 
jeopardy  the  consciences  of  witnesses,  and  the  rights  of  parties  ? 
In  aJpidavits  without  notice,  the  oath  of  a  magistrate  will  answer ; 
with  notice,  and  with  adequate  opportunity  for  examination,  it 
wilJ  not  answer.  Solemnity  is  sufficient  without,  insufficient  with, 
notice.  For  what  purposes  do  distinctions  like  these  serve,  but 
to  burthen  the  memory  and  confuse  the  mind  ? 

Id  the  cases  examined,  although  the  only  effect  of  the  rule 
was  to  produce  misdecisjon,  where  it  perhaps  might  not  have 
ensued,  there  was,  at  any  rate,  the  apparent  merit  of  having 
heard  both  parties ;  even  though  special  provision  was  made, 
that  false  testimony  should  have  the  force  and  effect  of  true ; 
that,  the  judge  hearing  should  act  as  though  he  had  not  heard. 
But  the  height  of  legblative  absurdity  had  not  then  been  reached. 
If  wrong  decision  was  the  object  of  legislation,  ample  pro- 
vision was  already  made  to  produce  misdecision  after  hearing 
all  the  evidence.  To  hear  cases  by  the  half,  and  decide  as 
they  could,  was  an  experiment,  which  alone  was  wanting  to  fill 
up  the  measure  of  possible  absurdities.  The  occasion  selected 
for  this  peculiar  judicial  experiment,  was  as  remarkable  as  the 
experiment  itself.^ 

Exceptions  under  the  Bastardy  Act. 

In  complaints  under  the  bastardy  act,  the  mother,  as  to  cer- 
tain facts,  is  admitted  :  as  to  all  those  which  may  be  known  to 
an  indefinite  number  of  individuals,  when  she  may  be  contra- 
dicted from  any  and  every  quarter,  she  is  refused  :  as  to  those  . 
within  her  own  knowledge  and  when  contradiction  by  the  as- 
sumption can  come  from  but  one,  she  is  selected  for  admission, 
and  the  reputed  father,  —  the  only  witness  whose  knowledge  is 
equally  extensive  with  her  own,  is  excluded. 

*  En  Italie,  le  serment  d'une  fille  enceinte  est  rccju  pour  une  preuve  suf- 
fisante,  au  prejudice  de  celui  qu'elle  nomme  pour  p^re  de  Penfant  qu'elle 
parte  dans  son  sein.  .  .  .  On  respecte  comrae  une  preuve  le  serment  d'une 
mecbante  personne  qui  avoue  son  crime  au  prejudice  d*un  autre,  dont  la 
pTobit6  n'est  rendue  suspecte  par  aucun  autre  indice.  Par  une  suite  d'un 
pratique  si  insense6,  en  Italic,  une  fille  qui  avoue  qu*elle  a  eu  un  com- 
merce charnel  avec  plusieurs  personnes,  k  la  fois,  conserve  encore  assez  de 
credit,  pour  pouvoir,  par  son  seul  serment,  d6clarer  celui  dont  elle  est 
grosse.  .  .  .  Les  filles  choisslssent  presque  toujours  dans  le  fait,  celui  dont 
elles  croyent  se  pouvoir  accommoder  le  mieux,  sans  s'embarrasser  du  ser- 
ment.   Traits  des  Loix  Civiles.    2^om.  109, 110. 
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Perjury  —  policy  —  interest — whatever  may  be  the  reasons 
assigned  for  any  and  all  cases  of  exclusion,  are  they  not  appli- 
cable  with  as  much,  nay,  with  greater  force  to  the  mother,  than 
the  reputed  father  ?  But  the  mother  is  admitted  from  necessity. 
From  *  the  nature  of  the  transaction,'  is  not  the  reputed  father 
equally  conversant  with  every  fact  ?  Are  they  not  all  as  much 
within  his  knowledge,  as  within  that  of  the  complainant  ?  Is  not 
the  necessity  for  his  admission  equally  great  ?  Important  as  it 
is  that  the  mother  should  be  admitted  to  substantiate  all  true 
charges,  is  it  any  the  less  important,  that  the  reputed  father 
should  be  received  to  disprove  all  untrue  charges  ?  Yet  the 
mother,  degraded,*  by  her  own  confession,  debased  as  she  is 
proved  to  be  by  facts  incontestable,  is  admitted,  and  the  reputed 
father,  whose  guilt  is  as  yet  a  matter  of  doubt  and  uncertainty, 
rejected.  Is  the  mother  so  peculiarly  deserving  of  credence, 
that,  for  her  sake,  the  dangers  of  perjury,  and  the  truth-destroying 
effects  of  interest,  must  be  incurred  ?  If  her  admission  is  proper, 
is  the  reputed  father's  any  less  so  ?  The  defendant,  supposed 
innocent,  is  refused  ;  the  complainant,  known  to  be  guilty,  heard. 
Even  if  cases  must  be  heard  by  the  half*  at  a  time^  was  there 
much  wisdom  in  the  selection  ? 

Insolvent  and  fraudulent  debtors ;  the  briber  and  the  bribed  ; 
the  rapacious  usurer  and'the  distrusted  lender ;  the  gambler  and 
his  ruined  victim ;  the  infamous  mother  ;  the  hired  informer  ; 
the  traitorous  accomplice  f  —  such  are  the  witnesses  specially 
selected  as  deserving  so  peculiar  credence,  that  for  them  the 
most  important  rules  of  law  must  be  violated.  Without  a  breach 
of  the  most  liberal  charity,  it  may  be  truly  said,  appearances  are 

*  The  credibility  of  a  female  witness  may  be  impeached  by  proving  that 
she  is  a  common  prostitute.  Com.  v.  Murphy.  Decided  differently  in  New 
York,  13  Johnson,  604,  Jackson  v.  Lewis. 

^  Cases  heard  half  at  a  time*  Audi  alteram  partem :  A  direction  so  obviously 
proper,  one  would  suppose  could  never  be  disregarded.  It  never  can  but  at 
the  sacrifice  of  justice.  It  will  hereaiter  be  seen  to  how  enormous  an  ex- 
tent this  rule  is  disregarded. 

^  Quis  circumscriptor,  quis  ganeo,  quis  nepos,  quis  adulter,  quae  mulier 
infamis,  quis  corruptor  juventutis.quis  corruptus,  quis  perditus,  inveniri  po- 
test, qui  se,  cum  Catilina,  non  familiarissime  vixisse  fateatur?  Cic.  in  Cat. 
The  companions  of  Cataline  and  the  witnesses  of  the  legislature  seem  to  have 
been  selected  with  similar  judgment  and  upon  similar  principles.  To  have 
associated  with  a  good  man,  to  have  admitted  as  a  witness  a  party  of  ia- 
tegrity,  would.  In  either  case,  have  destroyed  the  beautiful  symmetry. 
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against  them.  Indeed,  whenever  there  are  peculiar  objections 
to  a  witness,  whenever  his  character  is  odious  and  depraved, 
provision  is  made  for  his  admittance.  Nor  is  that  all.  Lest  the 
judge,  if  left  to  himself,  might  in  some  ill-advised  moment  decide 
correctly,  ample  and  extraordinary  provisions  are  made  to  render 
misdecision  unavoidable.  The  truth  of  these  observations  having 
been  rendered  fully  apparent  by  the  examples  aheady  adduced, 
we  shall  not  trouble  the  reader  with  any  further  illustrations. 

What  is  obvious  is,  that  the  more  plaintifl^  or  defendants  there 
are,  the  more  numerous  are  the  individuals  from  whom  truth  may 
be  obtained,  and  the  greater  the  evils  of  exclusion.  The  more 
numerous  the  individuals  acquainted  with  any  transaction  are, 
the  more  numerous  are  the  sources  from  whence  the  facts  may  be 
ascertained,  and  the  greater  the  evils  of  closing  these  avenues  to 
true  and  trust-worthy  evidence.  The  more  witnesses  there  are 
admitted,  the  better  is  the  prospect  of  justice.  Improper  as  it 
is  to  exclude  one,  it  is  still  worse  to  exclude  more.  As  yet  we 
have  supposed  but  one  plaintiff  or  defendant.  Let  the  number 
be  increased  to  any  amount.  The  plaintifl^  being  more  than 
one,  is  a  co-plaintiff,  if  willing,  received,  if  unwilling,  compelled, 
to  testify  ?  If  willing,  he  is  never  received  for  his  co-plaintiffi^ 
if  unwilling,  never  compelled  to  testify  against  them.  Such 
would  be  the  general  answer. 

But  a  legal  position,  not  accompanied  with  exceptions,  would 
be  an  anomaly  not  to  be  suffered.  Accordingly,  *  in  a  recent 
case,  a  plaintiff,  by  consent  of  the  defendant,  was  allowed  to  be 
examined  on  oath  as  a  witness  in  the  case,  although  he  came  to 
defeat  the  claim  of  his  co-plaintiff.'  *  Had  there  been  any  ob- 
jection on  the  part  of  the  plaintiff  admitted,  or  of  the  defendant, 
the  admission  could  not  have  taken  place :  —  the  consent  of 
both  was  required.  This  consent,  on  the  part  of  the  defendant, 
would  never  have  been  granted,  but  upon  some  understanding, 
express  or  implied,  as  to  what  would  be  the  testimony  of  the 
co-plaintiff  thus  admitted.  Had  he  supposed  it  adverse  to  his 
own  interests,  he  never  would  have  consented  —  consenting,  he 
has  received  a  pledge,  express  or  implied,  that  such  testimony 

*  3  Starkie,  1061.  So  of  defendants.  *  If  the  evidence  of  a '  defendant  be 
sought,  for  the  purpose  of  charging  himself,  and  in  contradiction  to  his  inter- 
est, there  is  no  legal  objection  to  his  competency,  if  he  chooses  to  testify,  1 
Phil.  63,  note.    But  will  he,  will  any  one,  choose  to  testify  ? 
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will  be  to  his  own  advantage.  If,  then,  such  pledge  be  given, 
and  the  co-plainliff,  after  being  admitted,  should  testify  adversdy 
to  the  interests  of  the  defendant,  the  pledge  is  forfeited ;  and 
does  this  violation  render  him  more  deserving  of  confidence  ? 
But  whether  he  is  pledged  or  not,  still  if  his  testimony  be  unfa- 
vorable to  the  defendant,  favorable  to  those  associated  with  him, 
is  he  not  under  the  influence  of  interest  ?  No  matter  how  his 
admission  was  procured,  it  being  procured^  and  his  testimony 
favorable  to  himself,  is  there  not  as  great  danger  of  perjury  as  if 
he  had  been  admitted  at  his  own  instance  ?  Does  the  veracity 
of  a  witness  depend  upon  the  individual  at  whose  instance  he  is 
introduced  ?  The  testimony,  then,  being  adverse  to  the  defend- 
ant, he  is  as  much  under  the  influence  of  interest,  his  testimony 
as  dangerous,  as  would  have  been  that  of  any  co-plaintiff,  intro- 
duced at  his  own  instance. 

If  the  testimony  of  the  admitted  co-plaintiff  should  be,  as  is 
anticipated,  favorable  to  the  interests  of  the  defendant,  how  hap- 
pens it,  that  the  consent  of  the  plaintiff  is  obtained  ?  That  he 
should  consent  to  prejudice  himself,  that  he  should  commence  a 
suit  for  the  purpose  of  having  it  defeated,  seems  not  to  be  very 
probable.  The  fact  that  the  plaintiff  has,  to  a  certain  ex- 
tent, an  interest  in  common  with  other  plaintiffi,  by  no  means 
proves  that  he  may  not  likewise  have  interests  in  common  with 
the  defendants,  and  adverse  to  the  co-plaintiff.  Unless  you  sup- 
pose the  conduct  of  this  co-plaintiff  of  a  peculiarly  romantic 
description,  you  can  hardly  suppose  he  will  consent  to  prejudice 
himself.  Consenting  or  choosing,  then,  to  testify,  no  stronger 
proof  can  be  obtained,  that  he  has  some  interest  adverse  to  his 
co-plaintiff  and  favorable  to  the  defendant,  and  that  he  consenti 
to  be  admitted,  because  he  is  willing  to  serve  himself.  Is  be 
not  then  interested  ?  Is  he  not  interested  as  much  as  the  de- 
fendant whom  he  assists?  Are  not  their  interests  one  and  the 
same  ?  And  how  are  the  other  co-plaintiffs  situated  ?  Placed 
entirely  at  the  mercy  of  the  defendant,  or,  of  what  amounts  to 
the  same  thing,  of  a  co-plaintiff  identified  in  interest  with  him.  Co- 
plaintiffs,  in  any  number,  knowing  the  falsity  of  this  testimony, 
with  lips  sealed  must  suffer  in  silence ;  they  are  not  permitted 
to  contradict  these  statements.*     *  But  this  case  was  so  pecu- 

*  If  the  plaintiffs  were  to  make  a  declaration  out  of  court,  evidence  of  that 
declaration  would  be  admissible ;  and  how  is  the  proof  less  credible,  said 
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Karly  situated  that  there  could  be  no  danger  of  perjury.' '     A 
very  peculiar  case,  certainly,  if  free  from  all  danger  of  per- 
jury.    Were  a  dispute  to  arise  between  two  firms,  in  each  of 
which  the  plaintiff  had  an  interest,  in  the  one  as  active,  in  the 
other  as  dormant  partner,  his  interest  as  plaintiff  minute,  his 
interest  as  defendant  great  to  any  conceivable  amount,  —  has 
be  not  adequate  inducement  to  serve  his  greater,  at  the  expenso 
of  his  lesser,  interest  ?    Yet  under  the  pretence  that  he  is  acting 
against  his  own  interest,  a  fallacy  so  thin  and  shallow  that  a  child 
at  the  first  glance  would  detect  it,  he  is  admitted,  and  his  evi- 
dence viewed  as  peculiarly  worthy  of  trust.     Liberty  is  given  to 
a  plaintiff  to  injure  himself,  if  he  chooses.     But  who  will  ever 
choose  ?     Meantime  no  precautions  are  adopted  to  prevent  his 
injuring  others.     The  consent  of  his  co-plaintiff  is  not  required. 
The  only  inquiry  is,  whether  two  individuals  will  consent  to  serve 
themselves — so  they  will,  they  shall  be  heard.     The  consent 
of  those  who  may  thus  be  exposed  to  any  amount  of  loss  and 
expense,  of  those  who  alone  will  suffer,  is  perfectly  immaterial. 
Whether  they  choose  it  or  not,  suffer  they  must,  if  their  adversely 
interested  co-plaintiff  so  wills  it.     As  by  the  law,  all  those  with 
whom  a  contract  is  made  must  join,  the  adversely  interested 
co-plaintiff  could  not  have  been  left  out  with  safety,  had  the 
others  wished  it.     The  same  law  existing  as  to  defendants,  as 
the  plaintiff  can  select  whomsovever  he  pleases  for  defendants, 
he  may  join  those  in  community  of  interest  with  himself  at  his 
own  pleasure.     So  that  if  there  should  happen  to  be  a  plaintiff 
or  defendant  whose  interests  are  opposed  to  their  associates,  his 
version  of  the  matter  must  bind  all  the  others,  though  plaintiffs 
^r  defendants  to  any  number  should  offer,  by  their  oaths,  to  dis- 
prove his  statements.     He  is  received,  they  are  not  heard. 
Such  are  the  cases  free  from  danger.     Such  is  the  regard  for 
those  who  are  so  unfortunate  as  to  be  engaged  in  litigation. 

By  the  theory  of  the  law  all  parties  are  liars ;  and  as  the 
plaintiff  can  choose  whom  he  pleases  for  defendants,  he  is  thus 

C.  J.  Mansfield,  if,  with  Uie  consent  of  the  defendant,  he  declares  the  same 
thing  upon  oath  at  the  time  of  the  trial  ?  1  Phil.  61.  One  bad  rule  is  thus 
made  to  support  another.  The  law  as  regards  confessions  of  parties  was 
intended  to  have  been  examined  in  this  article,  but  its  length  renders  it  ne- 
cessary to  defer  that  subject  for  a  subsequent  number.  The  law  as  to  ad- 
missions will  as  ill  bear  examination,  as  any  porUon. 
>  3  Starkie,  1061,  note,  Norden  v,  Williamson,  1  Taunt.  878. 
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invested  with  the  power  of  destroying  the  *  legal  integrity*  of 
others  ad  libitum,  by  merely  making  them  defendants.  In  this  is 
included  the  power  of  depriving  the  defendant  of  all  proof,  by- 
selecting  as  defendants  those  by  whom  the  defence  would  have 
been  substantiated.  It  was  not  enough  to  reduce  to  silence  all 
real  defendants,  however  numerous,  but  the  ability  to  destroy 
the  legal  veracity  of  all  the  defendants'  witnesses  must  be  super- 
added. A  rule  like  this,  more  particularly  in  cases  of  tort, 
places  the  defendants  in  the  control  of  the  plaintiff.  How  thea 
is  the  law  ?  Are  defendants  admitted  at  the  instance  of  the 
co-defendants,  or  are  they  compelled,  at  the  instance  of  the  pla'm- 
tiff,  to  testify  to  the  prejudice  of  those  associated  with  them  in 
the  defence  ?  To  these  questions  the  answer  would  be  in  the 
negative.  So  long  as  their  names  remain  on  the  record,  if  no 
evidence,  or  the  slightest,  be  adduced  against  them,  they  are  not 
heard.*  A  discretion,  however,  in  certain  cases,  is  granted  to 
the  judge,  of  directing  the  acquittal  of  defendants  against  whom 
nothing  is  proved,  for  the  purpose  of  making  them  witnesses. 
This,  however,  can  never  be  claimed  as  a  right.  A  verdict 
being  rendered  in  favor  of  a  defendant,  or  in  torts,  by  having 
suffered  a  default,  is  he  a  witness,  and  for  whom  ?  He  is  a  witness 
for  the  defendants  —  refused  if  called  by  the  plaintiffs.  For  this, 
as  for  every  thing  else,  there  is  a  reason — but  what  a  reason ! 
The  plaintiff  has  waived  his  testimony  by  making  him  defendant.* 
With  reasons  like  these  at  command,  what  may  not  the  judge 
accomplish  ?  He  may  admit  or  reject  at  pleasure.  Had  he  chosen 
to  admit,  it  would  have  been  enough  to  have  waived  his  prior 
waiver,  a  thing  easily  said,  and  he  would  have  been  received. 
Not,  however,  choosing  to  admit,  he  considers  the  waiver 
as  binding.  What  the  witness  will  testify,  whether  truth  or 
falsehood  — however  important  the  testimony  may  be  —  is  of  no 
consequence.  The  great  question  upon  which  his  admission 
rests,  is,  by  whom  is  he  called  ?  If  called  by  the  plaintiff,  no 
matter  how  important  his  testimony  may  be,  or  how  much  the 
plaintiff  may  repent  of  his  illjudged  waiver,  he  is  irrevocably 

»  1  Phillips's  Ev.  62,  cases  cited  in  notes.  3  Starkie,  766.  If  in  torts  the 
defendant  suffers  a  default,  he  may  he  received  for  the  others. 

*  1  Phil.  Ev.  63.  *  The  plaintiff  cannot  ordinarily  examine  a  defendant  .  . 
against  whom  nothing  is  proved,  because  he  is  considered  as  having  waived 
his  testimony  by  making  him  defendant.* 
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excluded.  If  called  by  the  defendant,  with  whom  it  could  rarely 
happen  but  that  he  should  have  some  community  of  interest,  at 
any  rate,  of  feeling,  he  is  admitted  :  To  exculpate  the  defend- 
ants, admitted,  to  inculpate,  refused.  Will  your  testimony  be 
for  the  plaintiff  or  defendant?  As  the  witness  may  answer,  he 
is  admissible  or  not. 

Although  the  defendant,  when  defaulted,  is,  in  torts,  received 
to  aid  his  co-defendants,  yet  in  contracts  the  law  is  different. 
Lord  Kenyon  assigns  as  a  reason  for  this  distinction  *  that  he 
might  negative  the  contract,  and  that  if  negatived  as  to  one,  it 
fails  as  to  the  other;  ^  which,  being  interpreted,  signi6es,  that 
the  plaintiff  has  no  case ;  that  if  the  evidence  of  this  defendant 
should  be  heard,  it  would  so  appear ;  therefore  they  take  spe- 
cial care  that  it  shall  not  appear.  So  far  from  showing  the 
propriety  of  rejecting,  it  shows  most  forcibly  the  necessity  of 
admission.  Here  the  admission  depends  not  so  much  upon  the 
person  calling,  for  even  the  defendant  cannot  obtain  the  testi- 
mony in  this  case,  but  upon  the  words  in  which  the  writ  happens 
to  be  couched  —  if  trespass,  the  witness  is  heard  —  if  assumpsit, 
refused.  Nor  do  distinctions  end  here.  Had  the  name  of  this 
co-defendant  not  been  inserted  in  the  writ,  or,  being  inserted, 
had  he  been  fortunate  enough  to  escape  the  service,  he  would 
have  been  received.* 

In  the  exceptions  noticed,  the  party  is  introduced  at  his  in- 
stance, or  to  save  his  own  interest.  In  no  one  instance  at 
common  law  is  the  party  compelled  to  answer,  if  unwilling.  The 
exceptions  are  all  of  the  most  dangerous  description,  and  if 
proper,  what  becomes  of  the  rule  ?  Ifthe  party  can  with  safety 
be  received  under  the  most  dangerous  circumstances,  if  indeed 
his  evidence  is  necessary  under  those  circumstances,  why  should 
he  ever  be  excluded  ? 

*  But  to  what  purpose  wander,  without  a  clue,  through  the 
Daedalion  labyrinth  of  the  common  law  ?  Bad  rules  being  estab- 
lished, the  oftener  they  are  violated  the  better.  The  rule  and  the 
exceptions  cannot  stand  together.  The  sooner  it  is  determined 
which  shall  predominate,  the  belter. 

>  1  Phil.  Ev.  63. 

«  1  Pick.  Rep.  121,  Gibbs  v.  Bryant;    2  Pet.  Rep.  1S6.  Le  Roy  v.  John- 
son.    In  the  latter  cases  releases  might  have  been  necessary,     liut  cannot 
a  man,  whose  name  is  in  a  writ,  sign  a  release,  as  well  as  any  body  else  ? 
VOL.    VIII. ^NO.    XT.  6 
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So  much  for  ,the  pure  and  tried  reason^  of  the  commoii  law. 
How  much  preferable  may  be  equity,  remains  for  further  con- 
sideration. 


ART.  II.— INSURANCE— CASE  OF  COLLISION. 

A  question  is  proposed  arising  on  the  following  case  :  — 

On  the  arrival  of  the  ship  Grecian  at  Hamburg,  with  a  pilot 
on  board,  as  there  was  not  room,  as  the  pilot  supposed,  to  pass 
outside  of  the  vessels,  and  between  them  and  the  southern  bank 
of  the  river,  he  proposed  to  pass  through  a  narrow  space,  left 
in  the  channel  of  the  river,  among  the  vessels  lying  at  anchor, 
in  such  a  manner,  as  to  leave  two  brigs  on  the  right.  The  ves- 
sel passed  the  first  of  these  brigs ;  the  pilot  then  ordered  to  let 
go  the  anchor  *  to  avoid  running  on  shore,  or  against  the  other 
brig.  While,  however,  they  were  endeavoring,  in  this  manner, 
to  keep  clear  of  the  brig  and  the  shore,  the  ship,  swinging  on 
her  anchor,  run  foul  of  a  lighter,'  loaded  with  sugar  and  sunk 
it,  whereby  the  boat  and  its  load  were  totally  lost.  The  Gre- 
cian sustained  no  damage.  The  case  does  not  suppose  any 
blame  either  on  the  part  of  the  men  on  board  of  the  lighter,  or 
the  pilot  or  the  captain  or  crew  of  the  Grecian.  According  to 
the  laws  of  Hamburg,  the  damage  thus  occasioned  must  be 
contributed  for  by  the  two  vessels  and  cargoes ;  each  vessel  and 
its  cargo,  bearing  one  half  of  the  damage.  In  the  present  case, 
in  pursuance  of  the  decision  of  the  tribunal  at  Hamburg,  the  loss 
was  equally  apportioned  between  the  ship  and  her  cargo,  that 
is,  it  was  decreed  that  the  ship  Grecian  should  pay  one  quarter 
of  the  injury  done,  and  the  cargo  another  quarter,  making  one 
half  t)f  the  value  of  the  lighter  and  its  load ;  the  loss  of  the  other 
half  to  be  borne  by  the  owners  of  the  lighter  and  of  the  sugars 
lost.  Before  the  case  was  decided,  at  Hamburg,  the  consignees 
of  the  Grecian  and  her  cargo  wrote  to  the  owners,  that  they 
hoped  to  have  the  loss,  that  is,  half  of  the  value  of  the  boat  and 
its  load,  apportioned  on  the  ship  and  cargo,  as  a  general  average 
according  to  the  value  of  each.     In  case  of  its  having  been  so 
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contributed  for,  the  coDtribution  on  account  of  the  ship  would 
have  been  inconsiderable,  as  she  had  a  valuable  cargo. 

The  question  is,  whether  the  underwriters  on  the  ship  in  Bos- 
ton, are  liable  for  the  amount  or  any  part  of  the  amount  so 
paid  ? 

It  was  a  rule  of  the  Roman  Law,  that  in  case  of  collision 
without  fault  on  either  side,  each  party  roust  sustain  his  own 
damage.  Such  is  also  the  law  of  England  and  the  United 
States.  But  at  Hamburg,  as  appears  from  the  present  case, 
the  damage  is  apportioned  between  the  two  vessels.  Such  is 
the  provision  of  the  laws  of  Oleron,  ch.  14.  And  it  appears 
to  be  incorporated  into  most,  if  not  all,  of  the  maritime  codes 
of  the  continent  of  Europe.  The  rule  applies  only  to  cases,  in 
which  there  is  no  fault  on  either  side,  for  if  the  damage  be 
occasioned  by  the  negligence  of  either  party,  tlie  laws  of  all 
countries  agree  that  the  party  in  fault  shall  make  good  the  dam- 
age. 

This  rule  for  apportioning  the  damage  is  not,  however,  uni- 
form. Valin  discusses  its  particular  construction  and  applica- 
tion at  some  length  in  his  commentaries  on  the  marine  ordinance 
of  Lewis  14th.  One  question  made  is,  whether  damage  done 
to  the  cargo  by  such  collision,  shall  be  apportioned.  Another 
question,  under  at  least  some  of  the  maritime  codes,  is,  whether 
the  cargoes  of  the  two  vessels  shall  be  brought  into  the  contri- 
bution. It  appears  to  have  been  a  subject  of  discussion  before 
the  marine  court  of  Hamburg,  in  this  very  case,  what  propor- 
tion of  the  damage  should  be  contributed  for  by  the  cargo  of  the 
Grecian  and  what  proportion  by  the  ship.  The  rule,  therefore, 
appears  not  to  have  any  very  precise  and  uniform  construction 
and  application  at  Hamburg,  but  to  be  subject  to  a  pretty  full 
exercise  of  discretion,  on  the  part  of  the  tribunal  having  juris- 
diction. 

The  argument  urged  in  favor  of  the  liability  of  the  underwri- 
ters to  indemnify  the  assured  in  this  case,  is,  that  if  the  insured 
vessel  had  been  the  one  injured  by  the  collision,  then  by  the 
law  of  Hamburg,  as  applied  in  this  case,  the  other  vessel  and 
cargo  must  have  made  good  one  half  of  the  damage,  and  ac- 
cordingly the  insurers  of  the  American  vessel  and  cargo,  would, 
by  the  operation  of  the  Hamburg  law,  have  been  exonerated 
from  one  half  of  the  loss,  to  which  they  would  by  our  own  laws 
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hare  beea  liable.  If  the  damage  were  but  nine  per  cent,  on 
the  value,  and  one  half  of  it  should  be  thus  contributed  for,  by 
the  other  vessel  and  cargo,  it  might  possibly  raise  another  ques- 
tion, namely,  whether  the  loss  was  not  thus  brought  within  the 
exception  of  losses  under  five  per  cent.  Thus  in  the  reverse 
of  the  event  in  this  case,  as  to  the  party  damaged,  the  under- 
writers on  the  American  vessel  would,  by  the  operation  of  the 
Hamburg  law,  not  only  have  been  exonerated  from  half  the 
loss,  but  might  possibly  have  been  discharged  entirely,  in  case 
of  the  above  construction  being  put  upon  the  exception,  as  to 
which,  however,  I  do  not  wish  to  be  understood  as  giving  any 
opinion.  Since,  then,  the  underwriters  would  be  entitled  to  the 
benefit  of  the  operation  of  the  foreign  law,  in  case  of  the  vessel 
insured  being  the  one  injured,  it  is  argued,  that  in  the  opposite 
case,  that  is,  such  a  one  as  the  present,  they  ought  to  be  liable 
to  indemnify  the  assured  against  the  loss  he  has  sustained  by 
the  collision,  through  the  operation  of  this  Hamburg  rule,  to, 
which  he  would  not  have  been  liable  by  our  own  laws  —  that 
as  the  underwriters  are  pecessarily  entitled  to  the  benefit  of  the 
Hamburg  law  in  one  case,  they  should  also  be  liable  to  make 
indemnity  for  the  disadvantage  sustained  by  the  assured  in  con- 
sequence of  its  operation  in  the  other  case. 

It  is  urged  that  as  it  was  contemplated  by  the  parties  that  the 
vessel  would,  in  the  course  of  the  voyage,  come  within  the 
jurisdiction  of  these  foreign  laws,  as  far  as  the  direct  conse- 
quences of  the  perils  insured  against  are  affected  by  the  opera- 
tion of  those  laws  in  making  an  apportionment  of  the  damage  on 
the  different  subjects  of  ship,  freight,  and  cargo,  the  underwrit- 
ers are  bound  to  make  indemnity,  precisely  as  a  general  average 
adjusted  in  a  foreign  port  is  ^binding  upon  the  insurers  here  in 
respect  to  the  apportionment  of  the  damage,  to  which  the  un- 
derwriters are  liable  to  contribute  by  our  laws. 

Though,  at  first  view,  this  appears  not  to  be  unreasonable  or 
inequitable,  yet  there  is  some  difiiculty  in  giving  the  policy  this 
construction.  It  is  true  that  where  the  underwriters  are  liable 
to  a  contribution  for  an  average,  and  by  the  vessel's  coming 
within  the  jurisdiction  of  foreign  laws,  the  average  is  by  those 
laws  apportioned  differently  from  our  rules,  the  underwriters  are 
bound  by  the  foreign  adjustment.  But  as  to  the  subjects  to  be 
brought  within  the  operation  of  the  contract,  namely,  the  kind 
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of  perils  and  species  of  damage,  covered  by  the  policy,  the  laws 
of  the  place  where  it  is  made  are  usually  understood  to  govern. 
Thus,  where,  in  an  average  adjusted  at  Lisbon,  the  provisions 
for  the  crew  were  included,  as  one  of  the  items,  it  was  held  that 
the  underwriters  in  England  were  not  liable  to  make  indemnity 
to  the  insured  for  this  part  of  the  average,  since  this  was  a 
species  of  loss  not  insured  against  by  the  policy.  Power  r. 
Whitmore,  4  Maule  and  Selwyn's  Reports,  141.  A  similar 
decision  has  been  made  in  New  York,  Lenox  r.  United  Ins. 
Co.  3  Johns,  cases,  178,  in  respect  to  a  general  average  adjusted 
at  Lisbon  on  account  of  a  jettison  of  pipe  staves  carried  on 
deck.  There  is,  it  is  true,  some  obscurity  hanging  over  this 
question,  but  they  appear  to  me  to  recognise,  though  in  rather 
vague  and  indefinite  terms,  the  distinction  above  suggested. 

To  apply  this  distinction  to  the  present  case.  The  under- 
writers agree  in  the  policy  to  make  indemnity  for  the  damage 
done  to  the  subject  by  the  operation  of  the  perils  insured  against, 
and  also  against  the  expenses  voluntarily  incurred,  and  sacrifices 
voluntarily  made,  to  save  the  subject  insured  from  the  operation 
of  those  perils.  But  it  is  not  a  stipulation  of  the  policy  to  make 
indemnity  to  third  persons  for  the  damage  that  the  ship  may  do 
them,  whether  by  the  fault  of  the  master  and  crew,  or  in  conse- 
quence of  the  operation  of  the  perils  insured  against,  upon  the 
subject  insured ;  nor  to  indemnify  the  assured  for  any  loss  he 
may  incur  by  being  obliged  to  make  good  such  damage  to  third 
parties. 

Another  principle  seems  to  exclude  this  loss  from  the  policy ; 
namely,  that  by  which  the  insurers  are  liable  only  for  the  direct, 
and  not  for  the  remote,  circuitous,  and  consequential  damages 
occasioned  by  the  perils  insured  against.  Suppose,  for  instance, 
a  ship  insured  against  the  perils  of  the  sea,  as  distinguished  from 
capture,  is  driven  by  those  perils  into  a. situation  in  which  she  is 
captured ;  according  to  the  received  doctrines  there  is  no  doubt, 
1  think,  that  the  underwriters  would  not, be  liable  for  the  loss  by 
capture.  There  is,  in  regard  to  this  rule,  as  well  as  the  one 
before  mentioned,  some  diflSculty  and  uncertainty  in  its  applica- 
tion ;  but,  to  the  extent  of  the  case  above  supposed,  it  has,  I 
believe,  been  generally  adopted.  And  the  present  case  seems 
to  me  to  come  within  that  limit.  The  collision  was  a  peril  of 
the  sea,  but  the  subject  insured,  in  this  case,  sustained  no  direct 
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damage  by  that  peril.     The  peril  operated  remotely  and  cir- 
cuitously  through  a  foreign  law,  to  bring  the  loss  upon  the  as- 
sured.   The  foreign  law  provides,  in  effect,  that  if  another  vessel 
runs  against  the  vessel  insured,  and  is  thereby  injured,  the  vessel 
insured,  with  its  cargo,  shall  pay^  half  of  the  damage.     Now  the 
policy  provides  that  the  underwriters  shall  indemnify  the  assured 
against  the  loss  which  ^  shall  come  to  the  damage  of  the  said 
,vessel  or  any  part  thereof.'     In  this  case  no  damage  came  to  the 
ship  insured.     Thd  damage  is  neither  within  the  provisions  of 
the  policy,  nor  within  the  construction  put  upon  it  by  the  laws 
of  the  place  where  it  was  made.     There  was  a  peril  of  the  sea, 
which  injured  another  vessel,  and  this  circumstance  was  the 
occasion  of  imposing  a  contribution  on  the  vessel  insured.     This 
was  an  operation  of  the  peril  entirely  foreign  to  the  subject  in- 
sured ;  it  is  the  foreign  law  that  makes  the  loss  to  the  assured, 
and  not  the  operation  of  a  peril  insured  against.     It  is  an  impo- 
sition laid  by  such  laws  on  the  vessel  on  account  of  an  accident, 
With  which  the  underwriters  have  no  concern. 

But  if  the  exaction  had  not  been  paid  by  the  owners,  their 
vessel  would  have  been  seized  and  sold  to  satisfy  it.  Can  the 
loss  be  claimed,  then,  under  the  stipulation  against  seizure,  arrests, 
or  detention  ?  I  think  it  cannot.  This  clause  does  not  protect 
the  assured  against  all  seizures  and  arrests.  If  the  vessel  had 
not  paid  the  port  dues,  she  would  have  been  seized  and  de- 
tained for  this  cause,  yet  this  does  not  render  the  underwriters 
liable  to  reimburse  those  expenses  to  the  assured.  Various 
cases  coming  under  the  same  princi[fle  might  readily  be  enu- 
merated. Where  an  arrest  is  the  consequence  of  some  peril  or 
cause  not  insured  against,  and  especially,  where  it  is  a  mere 
alternative,  as  it  would  have  been  in  the  present  case,  namely, 
the  result  of  not  paying  the  contribution,  the  underwriters  are 
not  answerable. 

One  objection  urged  against  the  clfiim  is,  that  this  sort  of  con- 
tribution for  damages  by  collision  cannot  be  brought  within  any 
description  of  loss  known  in  our  adjustments.  It  is  said  that  it 
is  neither  a  total  nor  partial  loss,  nor  a  general  average.  I  have 
some  doubt,  however,  of  the  force  of  this  objection.  The  con- 
tribution  seems,  in  this  case,  to  have  been  imposed  distinctly  on 
the  vessel  and  cargo,  so  that  the  loss  would  be  adjusted  as  a 
"^-*-^'  i^g  Q^  each. 
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I  am  accordinglj  of  opioioD)  that  the  underwriters  are  not 
liable  for  this  loss.  w.  p. 

BostOD,  May  14th,  1831. 


ART.  III.— ON  THE  NATURE  AND  USE  OF  A  TVRIT  OF  RIGHT  — 
A  LETTER  TO  A  GENTLEMAN  OF  THE  BAR. 

Sir  :  Tou  have  requested  my  opiniou  on  this  question,  *  Can 
an  unsuccessful  party  in  a  real  action  support  a  writ  of  right 
if  he  has  not  a  title  or  evidence  which  he  could  not  have  the 
benefit  of  in  the  former  action  V  Though  it  is  not  without  great 
diffidence  that  I  undertake  to  give  an  opinion  on  a  professional 
subject  on  which  there  are  difierent  sentiments  held  by  the  gen- 
tlemen of  the  profession,  yet  as  I  have  had  occasion,  in  my  pro- 
fessional avocations,  to  investigate  Xhe  subject  with  the  greatest 
scrutiny,  and  have  formed  an  opinion  (for  myself)  on  the  subject^ 
which  I  conceive  to  be  incontrovertible ;  I  submit  that  opinion 
to  your  consideration,  together  with  the  grounds  on  which  it  is 
founded. 

My  opinbn  is  that  an  unsuccessful  party  in  a  real  action  can- 
not support  a  writ  of  right,  unless  he  has  a  title  or  evidence 
which  he  could  not  have  the  benefit  of  in  the  former  action. 
There  being  no  statute  or  decision  directly  in  point,  I  found 
my  opinion  on  the  general  principles  of  law  ;  on  the  decision  of 
courts  the  most  analogous  to  the  subject ;  and  on  the  dictates 
of  reason  and  plain  common  sense. 

There  is  no  legal  principle  better  established  than  this,  viz. 
that  the  judgment  of  a  court  of  competent  jurisdiction  is  conclu- 
sive on  the  parties  and  their  privies.  The  record  not  only 
proves  that  there  was  such  a  decision,  but  incontestably  proves 
the  facts  there  found  :  for  though  the  facts  there  found  are  only 
the  opinion  of  the  jury,  founded  on  the  evidence  given  them, 
which  opinion  may  be  erroneous,  and  establish  facts  which 
never  took  place  ;  yet  the  policy  of  the  law  will  not  permit  the 
facts  so  found  again  to  be  called  in  question  or  disputed.  This 
principle,  which  is  admitted  by  all,  would  definitively  settle  the 
point,  were  it  not  for  the  misconstruction  of  another  principle  of 
law,  viz.  that  there  is  a  distinction  between  real  and  personal 
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actions ;  that  there  are  no  degrees  or  grades  in  personal  actions ; 
but  that  there  are  in  real  actions ;  and  that  though  a  judgment 
in  a  real  action  may  be  pleaded  in  bar  to  an  action  of  the  same 
grade  or  degree,  yet  it  cannot  to  an  action  of  a  higher  degree  ; 
.  from  which  it  is  erroneously  inferred  that  under  a  writ  of  right 
may  again  be  tried  the  title  which  was  tri^d  in  the  former  ac- 
tion. I  admit  the  premises,  but  I  deny  the  inference.  There 
are  grades  or  degrees  in  real  actions,  which  originate  from  the 
grades  or  degrees  of  title  to  real  estate,  and  when  a  party  has 
been  unsuccessful  in  a  real  action,  because  he  could  not  have 
the  benefit  of  his  title  in  that  species  of  action,  he  may  resort  to 
an  action  of  a  higher  degree,  and  may  recover,  the  former 
judgment  against  him  notwithstanding. 

To  illustrate  my  meaning  I  will  take  a  view  of  the  different 
grades  of  titles  to  real  estate,  and  the  corresponding  grades  or 
degrees  of  real  actions. 

If  A  takes  possession  of  B's  real  estate,  he  has  only  a  naked 
possession ;  and  though  B  at  any  lime  within  twenty  years  may 
enter  and  oust  him,  yet  A's  naked  possession  is  a  good  title 
against  every  person  but  B.  If  E  enters  A  can  support  tres- 
pass or  a  writ  of  entry  against  him.  But  if  B  suffers  A  to 
remain  in  possession  twenty  years,  A  acquires  a  stronger  title, 
and  B  loses  his  right  of  entry.  If  B  enters,  he  is  a  wrong- 
doer, and  a  trespasser,  and  A  may  support  trespass  or  a  writ  of 
entry  against  him,  and  B  can  take  no  benefit  of  his  paramount 
title  to  the  property ;  for  the  law  will  not  protect  a  man  in  the 
possession  of  real  ests^,  which  possession  is  acquired  in  viola- 
tion of  law.  B  cannot  in  this  case  plead  or  give  in  evidence 
his  paramount  tide  ta  support  him  in  his  unlawful  possession. 
But  after  this  B  may  bring  his  writ  of  entry  on  his  own  seizin 
within  thirty  years,  and  will  recover  on  his  paramount  title ; 
the  former  judgment  will  be  no  defence  for  A,  because  the  same 
facts,  and  the  same  title  which  were  tried  in  the  former  action 
will  not  again  be  tried  or  even  referred  to,  and  this  action  is  tried 
on  a  title  which  could  not  be  tried  in  the  former  action.  If  B 
suffers  A  to  remain  in  possession  thirty  years,  and  then  brings 
his  action  €n  his  own  seizin,  he  cannot  recover,  for  he  cannot  v 
prove  his  possession  within  thirty  years ;  yet  if  he  dies,  his  heir 
at  law  (though  he  never  had  the  possession  or  the  right  of  pos- 
session) to  whom  the  naked  right  of  property  has  descended 
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may  by  a  writ  of  right  on  the  seizin  of  his  ancestor  recover, 
provided  he  can  prove  the  possession  of  the  ancestor  within  forty 
years  and  the  descent.  But  this  recovery  is  no  impeachment 
of  the  former  one,  or  in  any  degree  inconsistent  with  it;  for  the 
same  question  is  not  again  tried ;  and  the  question  tried  in  the 
last  action  could  not  have  been  tried  in  the  former  action ;  the 
question  tried  in  that  action  was,  whether  B  had  been  seized  of 
the  demanded  premises  within  thirty  years  or  not;  but  the 
question  in  the  last  action  was,  whether  the  ancestor  was  seized 
within  forty  years;  and  if  he  was,  whether  the  demanded 
premises  descended  to  the  demandant  ? 

These  three  degrees  of  tide  to  real  estate,  to  writ,  possession, 
the  right  of  possession,  and  the  right  of  property,  are  the  causes 
of  the  different  degrees  in  real  actions.  One  man  may  have 
the  possession,  another  man  may  have  the  right  of  possession, 
and  a  third  the  right  of  property  or  freehold ;  and  the  law  has 
provided  appropriate  actions  and  defences  to  support  each  par- 
ticular description  of  claim :  and  when  a  party  brings  such  an 
action  as  his  tide  will  not  support,  he  may  resort  to  an  action 
in  which  he  can  have  the  benefit  of  his  title,  and  the  former 
judgment  will  be  no  impediment  to  his  recovery,  for  this  fa 
a  different  action,  not  only  in  form,  but  the  cause  of  action  fa 
totally  different. 

Having  taken  a  short  view  of  the  several  degrees  of  title  to 
real  estate  and  of  real  actions,  it  will  be  proper  to  observe  that 
all  the  reasons  given  by  the  various  writers  on  law,  why  an  un- 
successful party  to  a  real  action  may  resort  to  one  of  a  higher 
degree,  is,  that  in  such  action  he  may  have  the  benefit  of  a  title 
or  evidence  which  the  rules  of  law  would  not  permit  in  the 
former  action ;  this  is  a  strong,  if  not  a  conclusive  argument, 
that  such  a  resort  is  not  permissible  in  any  other  case.  If  no 
other  reason  can  be  given  (and  I  do  not  conceive  that  there  can,) 
the  conclusion  is  unavoidable  ;  and  if  any  other  reason  could  be 
given  it  would  not  have  escaped  all  the  legal  writers ;  and  if  no 
other  reason  can  be  given,  it  follows  inconlestably  that  a  writ  of 
right  cannot  be  supported  after  a  real  action,  unless  there  is  a 
title  which  could  not  be  tried  under  the  former  process. 

It  appears  to  be  perfectly  reasonable  that  when  a  party  has  a 
good  title  which  he  could  not  make  any  use  of  in  a  real  action, 
that  he  should  have  a  right  to  resort  to  an  action  in  which  he 
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may  have  the  benefit  of  his  title  ;  but  I  can  see  no  reason  why 
a  party,  who  has  had  a  fair  trial  of  his  title,  should  have  a 
right  to  resort  to  an  action  of  a  higher  or  different  nature,  when 
be  has  nothing  to  support  his  second  action,  which  had  not  been 
fully  tried  in  the  former.  Where  an  action  has  twice  been 
tried  by  a  court  of  conclusive  jurisdiction,  and  the  judgments  are 
different,  I  would  ask  by  what  rule  should  one  of  these  judgments 
have  a  preference  to  the  other  ?  They  were  both  tried  by  the 
same  court ;  botli  tried  on  the  same  title  ;  on  the  same  evidence ; 
why  should  the  second  judgment  have  a  preference  to  the  first  ? 
Shall  resort  be  had  to  the  sportsman's  or  the  gambler's  rule,  the 
third  heat  J  or  the  rubber  ? 

I  can  conceive  of  no  way  to  get  clear  of  numberless  difficulties 
if  such  a  duplicity  of  actions  is  allowed,  but  by  saying  the  writ 
of  right  is  established  as  a  writ  of  review  to  try  the  same  cause 
again,  the  absurdity  of  which  will  now  be  examined.  The 
origin  of  every  legal  institution  has  some  object ;  it  is  either  to 
promote  or  secure  some  good  ;  or  to  cure  or  to  prevent  some 
evil.  The  construclbn  of  the  provision  is  best  escertained  by 
the  good  which  was  meant  to  be  secured,  or  the  evil  which  was 
meant  to  be  cured  or  avoided.  The  origin  of  the  writ  of  right 
is  veiled  in  the  obscurity  of  antiquity  ;  it  is  not  known  (at  least 
I  could  never  ascertain)  whether  it  had  a  parliamentary  origin, 
or  had  its  rise  in  the  judicial  department ;  though  i  rather  think 
the  latter ;  but  be  that  as  it  may,  it  had  an  origin,  and  was  de- 
signed to  answer  some  particular  purpose.  What  that  purpose 
was  we  are  left  to  coipecture  from  circumstances ;  and  though 
our  conjectures  may  fall  below  mathematical  certainty,  yet,  from 
considering  all  the  circumstances  and  viewing  the  subject  in  all 
its  bearings,  a  satisfactory  opinion  may  be  formed. 

It  is  probable  that  one  object  of  the  institution  was  to  enable 
the  owner  of  real  estate  who  had  been  so  long  out  of  possession 
that  his  tide  was  reduced  to  a  naked  rights  to  recover  his  pro- 
perty, and  from  this  it  is  probable  that  it  derived  its  name,  writ 
cf  right.  Another  object  may  have  been  to  recover  land  of 
which  an  ancestor  had  been  disseized,  &nd  the  naked  right  de- 
scended tg  the  heirs.  Another  object  may  have  been  to  enable, 
an  unsuccessful  party  in  a  real  action,  in  which  he  could  neither 
plead  his  title  or  give  it  in  evidence,  to  recover  his  rigRt.  I 
J)ave  looked  through  the  business,  and  I  cannot  think  of  any 
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other  object,  unless  it  was  to  have  the  effect  of  a  writ  of  review. 
That  it  was  not  designed  for  that  purpose,  is  obvious  from  the 
following  consideration.  Such  a  provision  is  inconsistent  with 
the  policy  of  the  English  jurisprudence ;  a  writ  of  review,  as  a 
matter  of  right,  is  unknown  in  their  code  of  laws  ;  no  such  thing 
was  ever  known  there.  They  have  what  is  called  a  petition  of 
review,  which  has  the  same  effect  as  the  law  gives  our  courts, 
to  grant  a  new  trial  when  they  find  that  justice  (all  things  con- 
sidered) requires  it.  tf  the  authority  which  established  the 
writ  of  right  meant  it  to  operate  as  a  writ  of  review,  it  would 
have  been  extended  to  personal  actions,  as  there  is  the  same 
reason  for  one  as  for  the  other.  If  it  has  ever  been  the  policy 
of  the  English  government  never  to  establish  a  writ  of  review, 
as  a  matter  of  right,  it  raises  a  violent  presumption  that  a  writ  of 
right  was  not  established  for  that  purppse. 

How  has  the  Massachusetts  legislature  conducted,  touching 
such  matter  ?  Our  statutes  provided  for  a  writ  of  review  in  all 
cases,  as  a  matter  of  right,  provided  the  party  had  bad  but  one 
verdict  against  him ;  but  the  legislature,  for  the  purpose  of  the 
attainment  of  justice  more  speedily,  by  a  statute  took  away  that 
right.  If  the  legislature  had  had  an  idea  that  an  unsuccessful  party 
in  a  real  action  had  a  right  to  a  writ  of  right  for  the  sole  purpose  of 
again  trying  the  same  cause,  to  be  consistent,  they  must  have  taken 
away  that  tight  also;  for  the  right  to  try  the  same  real  action 
again,  is  as  great  a  delay  of  justice,  as  the  second  trial  of  a  per- 
sonal action.  The  legislature  contented  itself  with  the  existing 
law  which  authorized  the  court  to  grant  a  new  trial  whenever 
there  was  a  satisfactory  proof  that  it  was  necessary.  This  idea 
is  corroborated  by  the  consideration  that  every  party  to  a  real 
action  is  by  our  law  entitled  to  two  trials,  one  at  the  Court  of 
Common  Pleas,  and  one  at  the  Supreme  Judicial  Court,  and  if 
my  position  is  wrong,  he  is  entitled  to  four  trials,  two  at  the 
Court  of  Common  Pleas,  and  two  at  the  Supreme  Judicial ;  two 
under  a  writ  6f  entry,  and  two  under  a  writ  of  right.  Would 
our  legislature  suffer  such  a  delay  of  justice  under  a  cofor  of 
law? 

Where  a  party  to  a  real  action  has  failed  of  success,  not  be- 
cause he  has  not  a  good  title  to  the  demanded  premises,  but 
because  that  under  that  form  of  action  his  title  cannot  be  tried, 
law,  reason,  and  common  sense,  imperatively  dictate  that  he 
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should  have  a  right  to  resort  to  a  form  of  action  in  which  his 
title  can  be  tried ;  but  where,  m  a  trial,  the  whole  of  his  claim 
has  been  fairly  tried,  in  such  case,  law,  reason,  and  common 
sense,  equally  deny  another  trial  under  another  form. 

Let  us  now  take  a  cursory  view  of  some  of  the  judicial  de- 
cisions which  have  a  bearing  on  the  subject.  The  decisions 
of  courts  have  always  been  respected  by  courts  m  their  adjudi- 
cations ;  and  our  S.  J.  Court  has  always  been  careful  that  one 
of  its  judgments  should  not  be  inconsistent  with  any  other.  Our 
code  of  laws  is  a  beautiful  system  of  consistency;  no  one 
principle  is  at  variance  with  any  other ;  it  is  like  a  beautiful 
piece  of  machinery ;  all  its  parts  meet  in  the  most  exact  and 
beautiful  order. 

The  first  case  I  shall  refer  to  is  that  of  Kent  v.  Kent,  re- 
ported 2  Mass.  Rep.  338.  This  was  a  writ  of  entry  on  the 
demandant's  own  seizin  within  thirty  years ;  the  first  plea  was 
nul  disseizin  ;  the  second  was  that  a  former  judgment  for  cost 
in  an  action  of  formedon  in  descender  between  the  same  parties  ; 
to  this  there  was  a  demurrer,  in  which  a  great  number  of  causes 
for  demurrer  were  assigned,  objecting  to  the  former  process, 
and  that  the  judgment  was  only  for  cQSt.  Judge  Sedgwick,  in 
giving  the  opinion  of  the  court,  said, 

*  It  is  laid  down  in  Ferrer's  case,  that  when  one  is  barred  in 
any  action,  real  or  personal,  by  judgment  on  demurrei^  confession, 
verdict,  &c.,  he  is  barred  as  to  that  or  the  like  action  for  the 
cause  thereof  forever ;'  and  he  afterwards  adds,  *  you  shall  not 
bring  the  same  cause  <£  action  twice  to  a  final  determination  ; 
and  what  is  meant  by  the  same  cause  of  action  is,  when  the  same 
evidence  will  support  both  actions,  though  the  actions  may  be 
grounded  on  different  writs ;  this  is  the  test  to  know  whether  a 
final  determination  in  a  former  action  is  a  bar  or  not  to  a  subse- 
quent action,  and  it  runs  through  all  cases,  both  in  real  and 
personal  actions.' 

This  was  not.  a  writ  of  right,  but  I  think  the  principle  as  fully 
confirms  the  hypothesis  that  I  have  laid  down,  as  words  can  do. 
He  says  you  shall  not  bring  the  same  cause  of  action  twice  to  a 
final  determnation ;  and  what  is  meant  by  the  same  cause  of 
action,  is,  when  the  same  evidence  will  support  both  actions  ; 
though  the  actions  may  be  founded  on  different  writs.  This  is 
the  test  to  know  whether  a  final  determination  in  a  former  action 
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is  a  bar  or  not  to  a  subsequent  action  and  it  runs  through  all 
cases f  both  in  real  and  personal  actions.  If  there  is  any 
definite  meaning  to  the  foregoing  words  of  Judge  Sedgwick, 
it  must  be  that  when  an  unsuccessful  party  brings  a  second 
action  to  recover  the  same  land,  he  cannot  support  the  second 
action  unless  he  had  a  cause  of  action  (or  title)  which  could  not 
be  tried  on  the  former  action.  What  adds  to  the  weight  of  the 
observation,  is,  that  it  is  not  an  obiter  dictum^  but  it  applies  in  full 
force  to  the  action  then  decided.  This  consequence  cannot  be 
avoided  by  saying  this  was  not  a  writ  of  right,  but  a  writ  of 
entry,  for  be  lays  down  the  principle  as  unlimited,  and  says,  it 
runs  through  all  the  cases,  both  in  reed  and  personal  actions.  I 
cannot  conceive  of  any  words  of  more  unlimited  construction. 
In  a  writ  of  right,  the  former  judgment  (it  is  true)  cannot  be 
pleaded  in  bar  to  the  action,  for  a  very  obvious  reason ;  it  does 
not  appear  from  the  writ  on  what  title  the  demandant  relies 
to  support  bis  action ;  it  may  be  on  a  title  that  he  could  neither 
plead  or  give  in  evidence  in  the  former  action ;  the  plea,  there- 
fore, would  be  bad  on  demurrer ;  but  on  the  general  issue  it  is 
conclusive  to  prevent  any  tide  or  evidence  going  to  the  jury, 
which  was  or  might  have  been  made  use  of  in  the  former  trial ; 
for,  if  any  dependence  is  to  be  made  on  this  opinion  of  the  court, 
delivered  by  Judge  Sedgwick,  the  writ  of  right  cannot  be  sup- 
ported by  any  evidence  or  title  which  was  or  might  have  been 
made  use  of  in  the  former  trial. 

It  makes  no  di^rence  whether  such  title  was  or  was  not 
made  use  of  in  the  former  action ;  the  question  is,  if  it  might 
have  been  made  use  of.  This  point  is  settled  in  a  case,  Smith 
r.  Whiting,  reported  in  11  Mass.  Rep.  which  is  an  action  for 
money  laid  out  and  expended.  The  defendant  pleaded  that  in 
a  former  action  the  same  cause  was  declared  on,  and  judgment 
was  rendered ;  the  replication  was,  that  in  the  former  action 
there  were  several  counts  for  money  had  and  received,  and  (on 
money  laid  out  and  expended,  which  were  the  same  cause  de- 
clared on  in  this  writ ;  that  the  evidence  relied  on  for  the  sup- 
port of  this  count  was  rejected  by  the  court,  and  not  allowed  to 
go  to  the  jury ;  to  this  there  was  a  demurrer  and  rejoinder. 
The  opinion  of  the  court  was  given  by  the  Chief  Justice,  in 
which  he  said,  ^  we  are  all  of  opinion  that  the  replication  is  ill ; 
and  that  the  matter  alleged  in  the  bar  is  sufficient  to  avoid  the 
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action.  It  is  apparent  from  the  pleading,  that  this  very  demand 
has  been  tried ;  and  though  the  court  may  have  decided  wrong 
in  rejecting  the  evidence  in  the  former  trial,  yet  this  is  not  the 
way  to  remedy  the  misfortune.  Exceptions  might  have  been 
taken  to  the  opinion  of  the  judge ;  or  a  new  trial  might  have  been 
had  on  petition ;  or  if  there  was  a  deficiency  of  evidence  with- 
out any  negligence  of  the  party,  a  continuance  might  have  been 
had ;  but  the  plaintiff  suffered  the  case  to  go  to  trial  without 
striking  out  the  count  to  which  this  demand  is  applicable,  whit^h 
might  have  been  done,  and  he  permitted  a  general  verdict  to  be 
returned.  We  must  presume  that  this  very  demand  has  been 
tried,  and  it  is  never  permitted  to  overhaul  the  judgment  of  a 
court  of  competent  jurisdiction  by  another  action.'  If  this  is 
correct,  the  consequence  is  unavoidable,  that  a  fact  once  tried 
cannot  be  again  tried  in  a  subsequent  action.  It  is  of  no  avail 
to  say  that  this  was  a  personal  action ;  for  the  doctrine  laid 
down  by  the  Chief  Justice  is  general,  and  applies  with  as  much 
force  to  real  as  to  personal  actions.  No  man  ever  expressed 
his  meaning  more  perspicuously  than  Chief -Justice  Parker,  and 
where  is  the  man  who  will  say  that  Judge  Parker,  in  such  a  case, 
made  use  of  words  without  considering  their  meaning  ?  much 
less  that  he  said  one  thing  and  meant  another  ?  If  Judge  Parker 
did  not  intend  that  his  words  should  extend  to  all  actions,  real 
and  personal,  he  would  have  said  '  excepting  in  real  actions.' 

In  the, action,  Thatcher  v.  Gammon,  which  was  a  writ  of 
entry  brought  on  a  mortgage,  reported  12  Mass.  Rep.  268.  The 
case  was,  the  tenant  had  given  a  note,  to  the  demandant's  testa- 
tor which  secured  the  payment  of  24  per  cent,  per  annum  ;  this 
note  was  put  in  suit  and  judgment  rendered  on  defauh  ;  after- 
wards the  tenant  mortgaged  the  demanded  premises  as  collateral 
security  for  satisfying  the  judgment.  The  judge  instructed 
the  jury  that  the  usury  (which  was  proved)  vitiated  the  mort- 
gage ;  and  a  verdict  was  found  for  the  tenant.  To  this  instruc- 
tion exceptions  were  filed,  and  the  case  was  carried  to  the  whole 
court.  In  giving  the  opinion  of  the  court,  the  Chief  Justice  said, 
*  we  are  all  satisfied  that  the  direction  was  wrong ;  and  that 
the  judgment,  though  suffered  hy  default,  precluded  the  party 
against  whom  it  was  rendered  from  impeaching  it  for  any  cause 
of  which  he  might  have  availed  himself  at  the  triaV  This, 
though  a  real  action,  was  not  a  writ  of  right ;  but  the  decision 
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is  in  general,  I  might  say  universa],  terms,  and  applies  as  well  to 
a  writ  of  right  as  to  any  other  action ;  and  the  principle  is  founded 
on  the  immutable  reason  and  nature  of  things ;  and  the  principle 
being  so  repeatedly  laid  down  by  the  court  in  its  solerao  de- 
cisions, without  any  exception,  banishes  every  doubt  of  its  being 
correct  without  any  limitation.  As  this  was  the  unanimous 
opinion  of  the  whole  court,  a  court  which  I  am  proud  to  say  is 
second  to  no  court  on  earth,  it  raises  a  presumption  which  nothing 
but  a  mathematical  demonstration  can  with^and,  that  a  writ  of 
right  is  included  in  the  principle.  Our  court  has  not  only 
given  instances  in  which  it  has  refused  to  adjudicate  in  a  cause 
that  had  had  a  conclusive  trial ;  but  also  that  they  would  not 
render  a  judgment  which  would  be  inconsistent  with  a  prior 
judgment  between  the  same  parties.  In  the  action  Williams  et 
al.  V.  Whitcomb  et  al.,  reported  in  4  Pickering,  223,  the  only 
question  noticed  was,  if  the  plaintiff  should  recover,  would  the 
judgment  be  inconsistent  with  a  former  judgment  between  the 
same  parties  ?  This  was  the  pivot  on  which  the  action  was  to 
turn.  The  court  determined  that  such  judgment  would  not  be 
inconsistent  with  the  former  judgment,  and  rendered  judgment 
accordingly. 

In  the  10th  vol.  of  Viner's  Abridgment  it  is  laid  down  that 
an  issue  in  trespass  taken  on  the  realiy^  is  as  high  as  if  taken 
io  an  assize.  What  Is  the  unavoidable  consequence?  It  must 
be  this,  that  when  a  title  is  put  on  issue  in  any  form  of  action, 
and  is  decided,  that  decision  is  as  conclusive,  as  to  that  title,  as 
if  it  had  been  made  in  any  form  of  action  whatever ;  page  430. 
In  the  same  book  it  is  laid  down,  that,  in  an  assize,  the  tenant  said 
bis  father  was  seized  and  died  so  seized,  and  he  entered  as  heir, 
and  gave  color  to  the  demandant ;  the  demandant  replied  that 
the  father  had  nothing  but  by  a  disseizin  done  to  the  demand- 
ant, and  that  he  made  continual  claim,  but  did  not  enter  for  fear 
of  death,  &£C. :  to  which  the  tenant  rejoined,  that  at  another  time 
he  had  brought  trespass  against  the  demandant,  in  which  the 
demandant  justified,  because  the  father  of  the  tenant  had  leased 
to  him  for  life;  and  the  tenant  said  his  father  died  seized; 
and  this  was  found  for  the  tenant;  and  he  prayed  judgment  if 
he  should  now  be  received  to  defeat  this  issue  once  found. 
And  by  the  opinion  of  the  court  it  is  a  good  estoppel ;  for  he 
cannot  avoid  the  thing  that  is  once  found  against  him.  Page  433. 
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What  was  the  reason  why  he  could  not  be  received  ?  The 
reason  given  by  the  court  was  that  he  could  not  be  allowed  to 
avoid  the  thing  that  had  been  found  against  him.  If  there  is  a 
conclusion  that  can  be  drawn  from  this,  it  is  that  a  party  is 
concluded  by  a  j*idgment  against  him ;  and  that  he  can  never  con* 
trovert  the  fact  that  is  so  found  against  him.  Another  action  is 
mentioned  in  the  same  book,  where  the  demandant  brought  his 
action  as  heir  to  his  father ;  the  tenant  pleaded  that  he  was  older 
than  the  demandant ;  and  on  this  issue  was  joined.  In  a  second 
action  he  was  not  permitted  to  prove  the  demandant  was  a  bas- 
tard, as  by  his  former  plea  he  had  admitted  his  legitimacy.  It 
follows  from  this  that  the  court  will  not  admit  in  a  second  real 
action  for  the  same  premises,  evidence  on  a  title  of  which  the 
party  might  have  had  the  benefit  in  the  former  trial. 

In  the  same  book  it  is  laid  down  as  law,  that,  if  a  man  would 
avoid  his  deed  because  of  his  non-age,  and  it  is  found  against 
him,  he  cannot  say  it  was  by  duress.  Again,  if  a  release  is 
pleaded  in  bar,  and  the  plaintiff  denies  it,  and  it  is  found  against 
him,  he  cannot  say  that  nothing  passed  by  it.     Page  433. 

These  authorities  prove  incontestably,  that,  if  he  has  any  plea, 
title  or  evidence,  that  would  support  his  claim,  whether  he  makes 
any  use  of  it  or  not,  it  equaUy  excludes  him  from  ever  taking 
any  benefit  therefrom. 

Judge  Jackson,  in  his  excellent  treatise  on  real  actions,  (a  book 
which  cannot  be  over  valued,)  has  set  this  subject  in  a  luminous 
point  of  view.  In  page  273  he  says,  'although  this  action 
(speaking  of  a  writ  of  right)  will  lie  concurrently  with  a  writ  of 
entry ;  yet  it  is  not  necessary,  unless  when  the  inferior  action  is 
barred  either  by  a  former  judgment  in  a  writ  of  entry,  or  length 
of  time.  As  it  lies  after  a  writ  of  entry,  it  is  said  to  be  of  an 
higher  nature;  and  Lord  Coke  speaks  of  it,  as  if  the  matter 
decided  in  the  former  action  should  be  tried  and  determined 
again  in  the  writ  of  right.  This  language  may  lead  the  stu- 
dent into  the  belief  that  the  same  title  or  question  of  right  which 
was  the  subject  of  the  former  trial  and  judgment,  is  to  be  tried 
in  the  second  action ;  but  this  is  not  true.  If  the  writ  of 
entry  founded  on  the  demandant's  own  seizin  is  intended  to  try 
only  the  right  of  possession ;  and  if  the  tenant,  or  the  person 
under  whom  he  holds,  had  a  right  of  entry  on  the  demandant, 
the  latter  must  fail  in  the  action,  although  he  had  the  indispu- 
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tftbfe  right  of  property.  So  if  the  action  is  ibtmded  on  the 
seizin  of  the  ancestor,  the  demandant  may  fail  in  proving  a 
kwfol  seizin  or  right  of  possession  in  the  ancestor,  although  he 
had  the  right  of  property  and  might  have  recovered  in  a  writ  of 
right.  Suppose,  for  example,  that  my  ancestor  was  disseized, 
and  I  enter  after  my  right  of  entry  is  tolled,  and  then  bring  a 
writ  of  entry  on  my  seizin  thus  wrongfully  acquired,  it  is  mani- 
fest  that  the  verdict  in  that  action  against  me,  will  only  riiow 
that  I  was  not  lawfully  seized,  having  entered  when  I  had  no 
right  of  entry ;  but  will  by  no  means  prove  that  I  had  not  the 
right  of  property  in  the  land.  So,  in  the  same  case,  if  the 
adverse  party  had  brought  his  writ  of  entry  against  me  for  that 
disseizin,  and  had  recovered  a  verdict  and  judgment,  it  would 
prove  only  that  I  had  lost  my  right  of  entry,  but  would  not  con- 
clude as  to  the  right  of  possession  cnr  property.  I  might,  there- 
fore, after  judgment  in  either  of  these  two  cases,  bring  a  writ  of 
entry  on  the  seizin  of  my  ancestor,  and  the  former  judgment 
would  be  no  bar  to  me.  So  if  on  the  writ  of  entry  on  the  seizin 
of  my  ancestor,  I  should  be  unable  to  prove  the  seizin  of  my 
ancestor  within  the  thirty  years,  I  might  afterwards  bring  my 
writ  of  right  of  proper^  and  the  seizin  of  my  ancestor  within 
forty  years,  and  this  would  not  be  repugnant  to  any  thing  de- 
cided in  the  two  former  actions,  nor  would  it  be  a  trial  and  de- 
termination of  the  same  matter  again.'  Agab,  in  page  284,  he 
«ays, '  diis  writ  is  indeed  of  an  higher  nature  than  others,  and 
settles  definitively  the  whole  right  to  the  land ;  of  the  possession 
as  well  as  the  prq)erty ;  but  it  is  of  a  different^  as  well  as  of  a 
higher  nature ;  and  may  be  maintained  after  a  judgment  in  any 
of  the  other  actions  without  violating  that  principle  of  the  com- 
mon law  which  forbids  a  second  action  between  the  same  par- 
ties for  the  same  cause  of  action.' 

This  opinion  of  Judge  Jackson  cannot  be  elucidated  by  any 
comment  that  I  can  make  upon  it ;  and  it  is  impossible  to  make 
any  misconstruction  of  it :  and  had  it  been  delivered  judicially 
on  the  bench,  would  have  settled  the  question  forever ;  would 
have  been  a  constituent  part  of  the  law  of  the  land ;  yet  though 
it  cannot  be  cited  as  a  binding  judicial  authority,  the  rea- 
soning and  argument  is  as  strong  and  convincing  as  if  it  had 
been  judicially  delivered  on  the  bench ;  and  when  we  consider 
yoL.  viii. — NO.  XV.  8 
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Judge  Jackson's  established  professional  character,  all  doubts  of 
its  correctness  sink  out  of  sight. 

There  is  a  decision  of  the  Court  of  King's  Bench,  reported 
ID  the  3d  of  East  and  copied  into  Judge  Swift's  treatise  on  evi- 
dence, which  is  confirmatory  of  the  principle  that  I  have  laid 
down.  This  was  an  action  of  quare  clausumf regit;  the  defence 
was  a  plea  of  title ;  in  the  replication  a  former  judgment  was 
recited,  and  the  question  was,  if,  in  the  action,  a  party  could  be 
permitted  to  invalidate  the  former  judgment.  .  In  giving  the 
opinion  of  the  court,  the  chief  justice,  Lord  Ellenborough,  went 
into  a  full  discussion  and  consideration  of  the  nature  and  invio- 
lability of  a  verdict,  on  which  a  judgment  is  rendered,  in  which 
he  said  —  *  In  a  recovery  in  any  suit,  an  issue  joined  in  matter 
oi  title,  is  equally  conclusive  on  the  subject  matter  of  such  title,' 
and  further  on  he  said,  '  It  is  not  the  recovery  that  creates  the 
estopel,  but  the  matter  alleged  by  the  party  upon  which  the 
recovery  is  obtained  ;'  and,  after  some  observations,  he  adds, 
*  A  judgment,  therefore,  in  each  species  of  action,  is  final  only 
for  its  own  proper  purpose  and  object,  and  no  further ;  the  judg- 
ment in  trespass  affirms  a  right  of  possession  to  be  as  between 
plaintiff  and  defendant,  in  the  plaintiff,  at  the  time  the  trespass 
was  committed.  In  a  real  action  it  affirms  a  right  to  the  free- 
bold  to  be  in  the  demandant  at  the  time  the  writ  was  brought. 
Each  species  of  judgment,  from  an  action  of  trespass  to  one  on 
a  writ  of  right,  is  equally  conclusive  upon  its  own  subject  matter 
by  way  of  bar  to  any  future  litigation  for  the  thing  thereby  decid- 
ed.' And  he  afterwards  adds,  ^  What  therefore  Lord  Coke  says, 
that  in  personal  actions  concerning  debts,  goods  and  effects,  (by 
way  of  distinction  from  other  actions)  a  recovery  in  one  action 
is  a  bar  to  another,  is  not  true  of  personal  actions  alone,  but  is 
equally  and  universally  as  to  all  actions  whatsoever,  quoad  their 
subject  matter.^  And  he  adds  that  the  ^present  question  is 
whether  an  allegation  or  record  on  which  issue  has  been  taken 
and  found,  is,  between  the  parties  taking  it  and  their  privies, 
conclusive,  according  to  the  finding  thereof,  so  as  to  estop  the 
parties  respectively  from  again  litigating  ihat  fact  so  tried  and 
found.'  And  it  was  decided  by  the  court  that  it  was,  and  judg- 
ment was  rendered  accordingly.  This  decision  is  definite,  it 
needs  no  comment,  and  has  judicially  settled  the  point  in  the 
English  court ;  and  no  questicm  of  title  to  real  estate  (I  mean  the 
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same  title  that  has  once  been  tried,)  can  be  tried  a  second  time 
in  their  courts,  unless  this  decision  is  overruled,  which  those 
courts  will  not  overrule ;  because  they  consider  themselves  bound 
by  previous  decisions  on  the  same  subject.  1  only  add,  that 
perhaps  no  civil  cause  ever  had  a  more  thorough  investigation 
tbaa  this. 

In  the  third  volume  of  Dane's  Abridgment  it  is  laid  down 
as  law,  that,  '  in  a  writ  of  right,  a  previous  judgment  cannot  be 
pleaded  in  bar,  for  the  trial  is  on  an  higher  title  or  evidence^  but 
the  first  judgment  binds  a$  far  as  it  extends.^  This  is  a  short 
sentence,  but  it  is  full  of  meaning.  It  states  that  to  a  writ  of 
right  a  previous  judgment  cannot  be  pleaded  in  bar ;  and  it 
gives  a  satisfactory  reason,  viz.  that  the  title  to  be  tried  under 
that  writ  is  of  an  higher  nature  than  the  title  tried  in  the  former 
action,  viz.  a  title  which  could  not  be  tried  in  that  action.  An- 
other thing  which  is  contained  in  this  short  sentence  is,  that  the 
title  which  was  tried  in  the  former  action  cannot  be  again  tried 
under  a  writ  of  right ;  for  he  says  the  first  judgment  binds  as 
far  as  it  extends ;  viz.  to  the  title  that  was  tried  in  the  former 
action.  There  is  one  consideration  which  has  weight  in  this 
inquiry,  viz.  I  have  never  been  able  to  find  a  single  solitary 
case,  either  reported  or  cited,  where  an  unsuccessful  party  in  a 
real  action  resorted  to  a  writ  of  right  with  no  other  title  to  sup- 
port it  than  was  admissible  at  the  previous  trial,  and  succeeded, 
or  obtained  a  judgment  in  his  favor. 

If  any  such  action  (for  centuries  back)  had  ever  been  carried 
to  a  court  of  final  jurisdiction  and  tried,  the  decision  (whether 
pro  or  con)  would  have  been  reported.  This  raises  a  violent 
presumption  that  no  such  case  was  ever  carried  to  such  court 
for  adjudication ;  and  can  it  be  believed  that  in  the  course  of 
five  hundred  years  no  person  would  have  tried  the  experiment 
if  he  could  have  found  counsel  who  would  have  encouraged 
him?  If  any  such  action  has  been  brought  to  any  court  of 
subordinate  jurisdiction  the  demandant  there  received  a  satis- 
factory quietus. 

1  am  not  ignorant  of  what  Judge  Blackstone  (that  great  legal 
luminary)  has  said  on  this  subject  in  his  valuable  Commentaries, 
which  is  admitted  to  be  the  best  elementary  treatise  in  law  that 
ever  was  published.  I  am  sensible  that  he  represents  it  as  the 
highest  writ,  the  last  resort,  that  it  bears  down  and  swe^  away 
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all  bdbre  it,  be.  ThisisaBlrue;  it  is  the  last  resort ;  no  writ 
will  lie  after  it ;  its  decIsioDS  are  condusive  on  the  parties,  &c. 
If  a  man  brings  trespass  qu.  cLfi^git,  and  fails,  and  resorts  to 
a  writ  of  eotiy  on  bis  own  seizni,  and  faUs,  tben  resorts  to  a  vnrk 
of  entry  on  the  seizin  of  lus  ancestor  wttbin^  tbiny  y^ears,  and 
fails,  yet  be  may  resort  at  last  to  a  writ  of  rigbt  on  the  seizin  of 
bis  ancestor  within  forQr  jrears ;  and  be  may  still  (with  all  these 
judgments  staring  him  in  the  face)  recover ;  these  judgments 
can  be  no  impediment  to  his  recovery ;  be  has  now  tn'ougbt  his 
action  on  a  title  which  was  not,  and  which  could  not  be,  tried 
in  either  of  the  previous  actions.  That  Judge  Blackstone 
meant  any  thing  more  than  this  I  do  not  believe ;  but  if  be  did 
mean  that  under  a  writ  of  rigbt  a  title  may  be  tried,  which  before 
bad  been  tried  by  the  same  court,  I  should  then  con^der  that 
he  was  only  a  man,  and  that  to  ^  err  is  huvmru^ 

As  to  what  is  alleged  in  Ferrer's  case,  in  6  Coke.  R.  7, 1 
would  observe  that,  as  the  same  case  is  reported  in  Cr^.  EUz. 
668,  it  appears  that  the  action  was  not  tried  by  tbe  court,  but 
was  settled  by  arbitration;  so  that  nothing  definitive  can  be 
drawn  therefrom.  Besides,  this  was  a  personal  action ;  it  was 
trover  for  an  ox,  so,  let  whatever  might  have  £illen  from  tbe 
court  respecting  real  actions,  it  was  obiter  dictttm^  «ad  merely 
extrajudicial.  But  admitting  that  the  case  bad  been  tried,  and 
that  what  was  said  was  really  judicially  said,  and  Bpjpiied  to  the 
gist  of  the  action  (which  was  not  the  case)  yet  tbe  subsequent 
decision  of  the  Court  of  King's  Bendi  in  the  case  of  Outram  v» 
Morewood,  3  East  346,  has  overruled  the  doctrine,  and  it  has 
now  no  more  bmding  force  in  England  than  a  statute  has  after  it 
is  repealed. 

Professor  Steams,  in  his  late  treatise  on  real  actions,  appears 
to  admit  that  under  a  writ  of  right  the  same  title  which  has  been 
tried  under  a  writ  of  entry  may  again  be  tried ;  be  cites  no 
authority,  and  uses  no  argument  to  support  the  position ;  it  does 
not  appear  from  his  book  that  he  had  paid  much  attention  to  tbe 
subject ;  he  treats  it  as  a  matter  taken  for  granted;  he  is  rather 
doubtful  of  the  propriety  of  th^  provision,  but  apprehends  there 
is  not  much  danger  of  any  very  serious  evils  resulting  from  it. 

I  have  now  considered  the  general  principles  of  law  relative 
to  this  subject ;  the  diference  between  personal  and  real  actions ; 
the  several  grades  or  degrees  of  real  estate ;  and  the  several 
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grades  or  degrees  of  real  actions  which  originate  therefrom.  I 
have  also  considered  the  decisions  of  our  own  and  of  the  English 
courts  analogous  to  the  subject  here  treated  of;  the  opinbn  of 
legal  sages,  and  also  the  imperious  dictates  of  common  sense; 
and  tbe7  aU  lead  to  one  point ;  thej  all  speak  a  language  not 
esLsUy  misunderstood. 

We  have  seen  that  it  Is  a  fixed  principle  of  law  that  the  decision 
of  a  court  of  competent  jurisdiction  is  condunve  on  the  parties 
as  to  the  subject  decided  ;  that  that  question  is  not  agab  to  be 
agitated ;  that  there  are  grades  or  degrees  of  title  to  real  estate, 
and  also  several  grades  or  degrees  of  real  actions  accomnoodated 
to  the  several  degrees  of  titles ;  that  when  a  demandant  has 
brought  an  action  in  which  his  title  cannot  be  tried,  he  may  resort 
to  a  different  action  and  the  former  judgment  against  him  will 
be  no  impedimeqt  to  his  recovery ;  for  the  title  to  be  tried  in 
Ais  action  was  not  tried  in  the  former  action.  This  opinion  we 
find  confirmed  in  all  the  decisions  of  the  courts  on  the  su  inject, 
in  the  strongest  language,  without  any  exception.  We  have 
searched  in  vain  for  a  solitary  instance  where  an  unsuccessful 
party  in  a  real  action  has  resorted  to  a  writ  of  right  and  supported 
his  action,  withoiH  having  a  title  which  could  not  be  tried  in  the 
former  action.  We  find  in  all  the  decisions  in  our  courts  that 
have  any  bearing  on  the  subject,  that  a  second  trial,  not  excepting 
those  under  a  writ  of  right,  cannot  be  had  of  a  question  which 
has  been  decided  by  a  court  of  competent  jurisdiction  ;  we  find 
also  that  though  a  writ  of  right  will  lie,  aiter  a  decision  in  a  writ 
of  entry,  yet  the  point  decided  under  the  writ  of  entry  cannot 
be  disturbed  under  the  writ  of  right,  and  though  the  demandant 
may  recover  in  this  action,  yet  it  must  be  on  a  question  or  title 
which  was  not  and  could  not  be  tried  in  the  former  action ;  and 
that  the  second  judgment  does  not  impeach,  but  is  consistent 
with,  tlie  first.  We  have  looked  in  vain  for  any  principle  of 
reason  and  plain  common  sense  to  find  why  a  second  trial  of  the 
same  question  shall  be  had  in  a  real  action  and  not  in  a  personal 
action.  Judge  Jackson  (as  far  as  his  opinion  will  go)  has  de- 
finitive decided  that  a  question  that  has  been  decided  under  a 
writ  of  entry,  cannot  be  again  called  in  question  under  a  writ  of 
right.  On  these  reasons  I  found  my  opinion,  and  I  submit  the 
same  to  your  ccmsideration.  Abram  Holmes. 

Rochester,  Dec.  1,  1831. 


Digitized  by  CjOOQIC 


66  Incendiary  PubKcationi.  [July, 


ART.  IV.— INCENDIARY  PUBLICATIONS. 

[The  following  extract  from  a  Charge^  at  the  opening  of  the 
Municipal  Court  of  the  city  of  Boston,  in  March,  1832,  has  been 
published,  with  the  consent  of  Judge  Thacher,  at  the  request 
of  the  grand  jury  to  whom  it  was  addressed.  It  has  circulated 
through  the  country,  and  excited  much  attention.  As  it  is  on  a 
subject  of  general  interest,  and  for  the  purpose  of  preserving 
this  part  of  the  charge  to  the  profession  in  a  more  convenient 
form  for  reference,  than  the  columns  of  a  newspaper,  we  insert 
it  in  the  Jurist,  the  questions  which  it  presents  being  very 
likely  hereafter  to  occupy  the  attention  of  the  profession  and  the 
judicial  tribunals.] 

Gentlemen  :  To  one  other  subject  of  a  general  character^ 
connected  with  our  domestic  peace,  and  bearing  upon  our  po- 
litical relations,  I  will  ask  a  moment's  attention.  Composed  as 
that  society  is,  to  which  we  owe  allegiance,  of  numerous  classes, 
each  engaged  in  its  own  proper  pursuit,  experience  shows  that 
we  depend  for  happiness,  in  a  great  measure,  on  every  one  keep- 
ing in  his  own  place,  and  minding  his  own  business.  To  at- 
tempt to  confound  the  elements  of  society,  is  the  work  of  aa 
incendiary.  The  errors  and  imperfections  of  the  political  sys* 
tern,  defects  in  its  laws>  and  efforts  for  its  improvement,  are  proper 
subjects  for  grave  and  decent  discussion.  But  society  must  not 
suffer  the  passions  of  men  to  be  its  legislators.  If  defects  exist 
in  the  political  system,  the  wisdom  of  the  sages  of  the  state 
ought  to  be  put  in  requisition  to  effect  their  amendment,  la 
other  hands,  an  unskilful  remedy  will  be  apt  to  increase  the 
disease. 

In  Massachusetts,  the  great  principle  of  equality  among  the 
citizens  exists  legally  and  practically.  But  we  are  one  of  sev- 
eral States,  united  under  a  national  bond.  If  individuals,  in 
private  life,  must  use  their  liberty  so  as  not  to  do  wrong  to 
others,  surely  each  State,  in  the  exercise  and  enjoyment  of  its 
political  rights,  is  bound  to  respect  those  of  every  other  State  in 
the  Union,  and  to  do  nothing,  and  to  suffer  nothing  to  be  done 
by  its  citizens,  to  their  prejudice.  While  we  expect  this  from 
their  justice,  we,  on  our  part,  are  bound  by  the  golden  rule  to 
mete  to  them  the  same  measure. 
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We  know  that  shvety  exists  in  many  of  these  States — un- 
happily entailed  upon  ihem  by  their  ancestors,  while  they  were 
Colonies  of  Great  Britain.  Their  eminent  citizens  and  slates- 
men,  perceiving  with  just  alarm  the  growing  evil,  in  all  its  mag- 
nitude, have  begun  to  consult  for  its  removal.  It  cannot  be 
proper  or  lawful  for  those,  who  are  happily  free  from  this  great 
calamity,  to  do  any  thing  to  add  to  its  difficulty.  We  ought 
rather,  as  brethren  of  the  same  family,  and  bound  to  cultivate 
the  ties  of  brotherhood,  to  aid  them  with  our  wisdom  and  be- 
nevolence, and  to  encourage  them  to  complete  the  great  work. 
But  whilst  it  is  recollected,  that  this  evil  has  been  riveted  upon 
their  society  by  a  course  of  ages,  it  must  not  be  forgotten,  that 
it  will  require  much  time  to  effect  its  removal.  Violence  may 
greatly  retard  it,  but  cannot  expedite  that  desirable  event. 

Now,  gentlemen,  it  is  undoubtedly  a  misdemeanor,  and  in- 
dictable as  such  at  common  law,  for  one  to  attempt  to  persuade 
another  to  commit  murder,  robbery,  perjury,  or  any  other  crime, 
whether  such  persuasion  be  verbal  or  written ;  and  whether  the 
offence  be  perpetrated  in  consequence  of  such  persuasion  or 
not.  So  it  is  a  misdemeanor  to  attempt  to  commit  any  crime, 
where  the  unlawful  intent  is  manifested  by  an  overt  act,  which 
indicates  such  intent.  It  is  not  material,  whether  the  crime  is 
to  be  perpetrated  here,  or  in  some  other  place.  It  is  sufficient 
if  it  be  shown  that  the  unlawful  intent  existed  here,  and  that  the 
deed  which  manifested  that  intent  was  done  in  this  county.  To 
publish  a  paper  here,  with  the  intent  to  send  it  to  another  State, 
to  persuade  one  or  more  persons  there  to  commit  murder,  or 
treason,  the  law  regards  as  a  libel  of  peculiar  atrocity,  and  no 
supposed  freedom  of  the  press  will  screen  the  author  or  publisher 
from  the  penal  consequences  of  the  deed. 

In  tliat  country  from  which  we  drew  our  principles  of  juris- 
prudence, it  is  laid  down  by  the  highest  judicial  authority,  that 
every  publication  which  has  a  tendency  to  promote  public  mis- 
chief, whether  by  causing  irritation  in  the  minds  of  the  people, 
that  may  induce  them  to  commit  a  breach  of  the  public  peace, 
or  whether  it  be  more  public  and  specific,  extending  to  the 
morals,  the  religion,  or  magistracy  of  the  country,  is  a  libel. 
Any  publication  which  tends  to  degrade,  revile,  and  defame 
persons  in  considerable  situations  of  power  and  dignity  in  for- 
eign countries,  is  taken  to  be  and  treated  as  a  libel ;  and  partic- 
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ularly  where  it  has  a  tendency  to  interrupt  the  pacific  relations 
between  the  two  countries.  If  the  publication  contains  a  ptaia 
and  manifest  incitement  and  persuasion  ad|dressed  to  others,  ta 
assassinate  and  destroy  the  persons  of  such  magistrates,  as  the 
tendency  is  to  interrupt  the  harmony  of  the  two  counfiries,  the 
libel  assumes  a  still  more  criminal  character. 

Every  good  citizen  must,  I  think,  wish,  that  harmony  may 
subsist  between  us  and  the  citizens  of  all  the  other  States.  But 
how  is  this  Union  long  to  be  presei*ved,  if  those  who  enjoy  its 
benefits,  cherish  towards  each  other  mutual  hatred  ?  If  publi- 
cations which  have  a  direct  tendency  to  excite  the  slave  popu- 
lation of  other  States,  to  rise  upon  their  masters,  and  to  involve 
their  families  and  property  in  a  common  destruction,  are  here 
published  and  circulated  freely,  may  not  the  citizens  of  those 
States  well  imagine  that  such  publications  are  authorized  by  our 
laws  ?  If  such  publications  were  justified  and  encouraged  here, 
it  would  tend  to  alienate  from  each  other  the  minds  of  those, 
whose  best  political  happiness  and  safety  consist  in  preserving 
in  its  full  strength  the  bond  of  the  Union, 

Believing  that  the  laws  of  Massachusetts  are  not  liable  to  this 
reproach,  I  deem  it  to  be  my  duty  to  express  to  you,  at  this 
time,  my  opinion,  that  to  publish  books,  pamphlets,  or  newspa- 
pers, designed  to  be  circulated  here  and  in  other  States  of  the 
Union,  and  having  a  direct  and  necessary  tendency  to  excite  in 
the  minds  of  our  citizens  deadly  hatred  and  hostility  against 
their  brethren  of  other  States,  and  to  stimulate  the  slave  popu- 
lation of  those  States  to  rise  against  their  masters,  and  to  effect 
.  by  fire  and  sword  their  emancipation,  is  an  offence  against  the 
peace  of  this  Commonwealth,  and  that  it  may  be  prosecuted  as 
a  misdemeanor  at  common  law.  It  is  said,  that  pamphlets  and 
papers  of  such  character  have  been  published  in  Boston,  and 
seit  into  the  Southern  States,  and  that  they  have  caused  great 
alarm  and  complaint  there.  It  cannot  be  denied,  that  it  is  just 
cause  both  of  alarm  and  complaint.  Sometime  since,  a  pamph- 
let was  put  into  my  hands,  the  author  of  which,  I  am  inform- 
ed, has  since  deceased,  which  contained,  as  I  thought,  enough 
inflammable  matter  on  this  subject,  to  set  all  the  States  south  of 
the  Potomac  into  a  blaze.  However  unwise  and  unjust  may  be 
the  system  of  domestic  servitude,  it  is  not  for  us  to  put  into  the 
hands  of  die  slave  the  sword  and  the  brand.     Nor  can  any  civil 
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or  servile  war  rage  in  any  other  State  of  this  Union,  without 
affecting,  in  some  degree,  our  own  peace — since  we  may  be 
compelled,  by  our  political  relation,  to  bear  a  part  in  the  con- 
flict. I  cannot  but  hope,  therefore,  that  our  citizens,  if  any  of 
them  are  so  inclined,  will  refrain,  in  future,  from  such  danger- 
ous publications  —  that  they  will  leave  to  those,  who  feel  and 
suffer  from  the  calamity,  to  find  a  remedy  and  redress  for  the 
wrongs  of  slavery  —to  time  which  meliorates  every  thing  —  to 
the  enlightened  and  humane  spirit  of  our  age  —  and  to  the  be- 
nign influences  of  Christianity. 


ART.  v.— A  CRIME  COMMITTED  UNDER  DIFFERENT  JURIS- 
DICTIONS. 

[As  connected  with  the  subject  of  the  preceding  extract  from 
Judge  Thacher's  charge,  we  republish  the  report  of  a  case  that 
came  before  his  court  in  October,  1828.  The  instruction  to 
the  jury  in  this  case  refers  to  a  number  of  aujtborities  m  relation 
to  crimes  commenced  by  the  perpetrators  within  one  state  or 
jurisdiction,  and  consummated  within  another.  The  charge  to 
the  jury  will  accordingly  facilitate  the  investigation  of  the  ques- 
tion bow  far  the  printing  and  publishing  of  an  incendiary  pam- 
phlet or  paper  in  one  state,  designed  for  circulation  in  another, 
are  indictable  and  punishable  in  the  former  state.] 

This  was  an  indictment  against  George  W.  Harvey,  that  came 
on  for  trial  in  the  Boston  Municipal  Court  in  October,  1828, 
for  uttermg  and  publishing  a  forged  order  for  the  pajrment  of 
money.*  It  appeared  in  the  testimony  that  Harvey,  the  party 
indicted,  travelling  from  Boston  to  Albany  in  the  stage-coach  in 
company  with  Mr.  Robert  E.  Brown,  of  Charleston,  S.  C,  had 
learned  from  Mr.  Brown  that  he  was  well  acquainted,  and  upon 
terms  of  commercial  confidence,  with  the  firm  of  John  Pratt  ii 
Son,  of  Boston.  Harvey  being  a  person  of  a  plausible  and  in- 
sinuating manner,  learned  from  Mr*.  Brown  the  particulars  of 
his  relations  with  the  Messrs.  Pratt,  which  he  proposed  to  turn 
to  account.  Accordingly  on  arriving  at  Albany  he  wrote  the 
following  letter : 

»  On  the  Statute  of  1804,  ch.  190. 
VOL.    VII. — NO.    XIV.  9 
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Albany,  N.  Y.,  July  22,  1828. 
Messri.  John  Pratt  fy  Son. 

GreDtlemen : — I  hope  you  will  pardon  the  liberty  I  have  just 
taken  m  thus  drawing  upon  you.  Since  I  left  Boston  I  have 
met  with  a  loss  which  prevents  me  from  pursumg  my  journey 
until  placed  in  funds.  Either  at  Lebanon  Springs,  or  during 
my  ride  from  there  to  this  place,  I  had  the  misfortune  to  lose 
my  wallet  or  have  it  taken  from  me.  I  could  not  tax  any  indi- 
vidual with  the  crime,  and  am  uncertain  at  what  time  I  lost  it. 
However,  it  is  gone,  and  cannot  now  be  helped. 

The  wallet  contained  in  bank  bills  of  the  United  States  Branch 
Bank  at  Boston,  245  dollars,  and  sundry  papers. 

My  wishing  to  pursue  my  journey  as  soon  as  possible,  is  my 
apology  for  drawing  on  you  thus  unauthorized.  I  have  drawn 
at  sight  for  two  hundred  dollars,  in  favor  of  Messrs.  S.  &  M. 
Allen  &  Co.  or  order,  and  have  addressed  a  letter  to  our  firm 
in  Charleston,  S.  C.  to  remit  the  amount  to  you  as  soon  as  the 
letter  is  received,  which  I  hope  will  be  promptly  attended  to. 

I  am  much  pleased  with  my  tour  so  far,  and  shall  be  com- 
pelled to  remain  here  until  the  mail  returns  from  Boston,  by 
which  I  should  be  pleased  to  hear  from  you. 

With  due  respect,  I  remain  your  most  obedient  serv*t. 

RoBT.  E.  Brown. 

N.  B.    My  best  respects  to  your  families. 

Harvey  made,  in  the  name  of  Mr.  Brown,  the  draft  mention- 
ed in  this  letter,  which  he  put  into  the  hands  of  Mr.  Van  Zandt,  a 
broker  in  Albany,  who  forwarded  it  to  Boston,  where  it  was  paid 
by  the  drawees  ;  and  the  broker  paid  over  the  proceeds  to  Har- 
vey in  Albany.  Harvey  was  afterwards  arrested  in  Boston,  and 
on  being  convicted  was  sentenced  to  solitary  imprisonment  in  the 
state  prison  for  ten  days,  and  to  hard  labor  afterwards  for  five 
years. 

Judge  Thacher,  in  committing  the  case  to  the  jury,  instructed 
them,  that  it  was  undoubtedly  an  established  principle  of  the  law 
of  Massachusetts,  derived  from  the  common  law  of  England, 
that  every  crime  is  to  be  tried  in  the  county  where  it  was  com- 
mitted. The  jury  would  therefore  inquire,  in  the  first  place,  it 
not  being  denied  that  the  order  had  been  falsely  and  fraudulently 
forged  by  the  prisoner  in  the  state  of  New  York,  whether  the 
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crime  of  uttering  and  publishing  it  had  been  committed  in  diis 
county.  The  order  had  been  presented  to  Messrs.  Pratt  b  Son 
and  paid  by  them  as  a  good  one,  and  it  was  very  clear,  in  fact, 
diat  the  iiraud  had  been  perfected  within  this  city.  This  brought 
the  case  within  the  jurisdiction  of  this  court.  But  whether  the 
e&nce  had  been  committed  by  the  prisoner  so  as  that  he  was 
liable  to  be  convicted  of  the  same  in  this  court,  was  to  be  settled 
by  the  jury  under  the  direction  of  the  court,  according  to  the 
known  rules  of  evidence. 

It  is  admitted  that  from  the  time  that  the  forged  draft  was  made, 
till  its  payment  by  the  injured  prosecutor,  and  till  after  the  money 
had  been  received  by  the  prisoner,  he  was  not  within  the  limits 
of  Massachusetts,  but  was  at  Albany  in  the  state  of  New  York. 
But  if  the  jury  believed  from  the  evidence  in  this  case,  that  the 
fraud  was  contrived  by  the  prisoner  in  Albany,  that  persons 
were  employed  by  him  as  his  agenls  to  present  the  order  to  the 
prosecutors  in  Boston  as  a  genuine  one,  and  that  so  they  were  de- 
frauded ;  the  prisoner  was  accountable  here,  both  in  law  and  fact : 
for  whatever  a  person  causes  to  be  done  by  his  agent  is  consid- 
ered in  law  as  done  by  himself,  both  in  civil  and  criminal  transac- 
tions. If  the  jury  believed  the  witnesses,  no  one  was  involved 
in  the  guilt  of  this  fraud  but  the  prisoner.  He  availed  himself  of 
his  knowledge  of  the  circumstances  of  Mr.  Brown,  and  of  his 
standing  with  the  prosecutors,  to  draw  the  bill  in  his  name  on 
them ;  be  applied  to  Mr.  Van  Zandt,  not  to  discount  the  bill,  for 
that  might  have  led  to  his  immediate  detection,  but  solely  to 
remit  it  to  Boston,  to  be  presented  for  payment.  Being  an  entire 
stranger  to  Mr.  Van  Zandt,  he  might  safely  assume  the  name 
of  Brown.  Whether  he  wrote  the  letter  to  the  prosecutors  of 
July  22d,  or  by  whomsoever  it  was  written,  it  was  so  artfully 
contrived,  that  it  might  well  deceive  the  most  vigilant  —  so  that 
although  the  prisoner  was  in  Albany  during  the  transaction,  his 
fraudulent  mind  was  here ;  innocent  agents  were  executing  his 
fraudulent  project ;  and  if  he  is  not  to  be  punished  for  it,  his 
escape  would  be  a  great  scandal  to  our  law.  It  appears  to 
be  one  of  those  special  cases  founded  in  necessity  and  that  po- 
litical justice,  which  is  due  to  the  public,  where,  according  to  Sir 
Michael  Foster,  the  party  ought  to  be  made  to  suffer,  ne  m^lejicia 
remaneant  impunita.     Fost.  C.  L.  349. 

It  is  the  business  of  courts  so  to  administer  the  law,  that  it 
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may  reach  the  guilty  in  their  retreats,  and  that  no  contriyance, 
however  artful,  may  protect  them  from  its  just  retribution.  The 
facts  in  this  case  show,  that  the  prisoner  uttered  the  forged  paper 
not  only  in  Albany,  but  in  every  place  where  he  caused  it  to  be 
presented  as  a  genuine  draft.  He  made  himself  liable,  without 
doubt,  to  the  laws  of  New  York,  but  also  to  the  laws  of  Massa- 
chusetts. 

But  as  the  circumstances  of  this  case  were  novel  and  rare,  the 
Judge  said,  that  he  deemed  it  his  duty  to  advert  to  some  of  the 
authorities,  on  which  he  relied  in  support  of  the  opmion  which 
he  had  expressed  to  them. 

^  Where  a  person,  by  means  of  an  innocent  agent,  procures  a 
felony  to  be  done  in  another  county,  he  is  indictable  there  though 
not  personally  present.  Girdwood  was  indicted'  in  the  county  of 
Middlesex  for  feloniously  sending  a  threatening  letter.  It  turned 
out  b  evidence,  that  the  letter  in  question,  directed  to  the  prose- 
cutor, had  been  delivered  by  the  prisoner  in  London^  to  a  person 
who  put  it  into  the  post  office  in  London^  whence  it  was  con- 
veyed regularly  to  the  prosecutor  in  Middlesex  —  and  the  twelve 
judges  were  unanimously  of  opinion,  that  the  prisoner  had  been 
properly  tried  in  Middlesex*  [and  he  was  executed.]  And  in 
the  case  of  the  King  v.  Coombes,'  before  referred  to,  it  was 
holden,  that  a  person  who,  standing  upon  the  shore,  shot  a  man 
upon  the  high  seas,  was  guilty  on  the  high  seas,  since  the  offence 
is  committed  where  the  death  happens,  and  not  at  the  place 
whence  the  cause  of  the  death  proceeds.  And  on  the  same 
principle,  if  a  man  standing  in  the  county  A  were  to  shoot  at  and 
kill  another  in  the  county  B,  it  would  no  doubt  be  holden,  that 
the  offender  was  guilty  in  B.  But  it  would  be  otherwise  if  A 
in  one  county  should  procure  B,  a  guilty  agent,  to  commit  a 
murder  in  a  second,  for  in  that  case  A  would  be  an  accessary 
before  the  fact,  and  triable  in  the  first  county  by  virtue  of  the 
Stat.  2  &  3  E.  6.  c.  24.  So  if  A*  in  one  county  deliver  poison 
to  D  to  be  administered  to  B  as  a  medicine  in  another  county, 
and  D,  not  knowing  that  it  is  poison,  administer  it  to  B  in  the 
second  county,  and  B  die  of  it ;  or  if  a  person  in  one  county 
procure  a  child,  without  discretion,  to  burn  a  house  in  a  second, 
it  is  clear  that  the  procurers  in  these  cases  will  be  principals  in 
the  felonies,  though  not  present,  and  therefore  ought  to  be  in- 

»  Under  27  G.  2.  c.  16.  «  1  Leach  C.  C.  L.  169. 

»  1  Leach  C.  C.  L.  432.  «  1  Hale  P.  C.  616.  Fost.  C.  L.  349. 
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dieted  where  the  poisoning  or  burning  is  effected,  though  it 
would  be  otherwise  if  their  agents  were  guilty  as  principals,  since 
in  that  case  the  procurers  would  be  accessaries  before  the  fact,' 

'  And  in  cases  like  these,  it  appears  clear  that  the  agency  of 
the  defendant,  in  a  foreign  county,  may  be  inquired  into  at  com- 
mon law,  in  the  county  where  the  principal  act  is  done,  and  that 
the  poisoning  or  burning  may  be  alleged  to  have  been  committed 
by  the  principal  in  the  county  where  the  act  was  done  by  the 
innocent  agent/     Starkie  on  Crim.  Plead,  p.  24. 

The  case  of  the  King  v.  Brisac  &  Scott,  4  East's  Rep.  164, 
mentioned  by  the  attorney  for  the  commonwealth,  is  strictly  in 
point.  This  was  an  information  at  common  law  for  a  conspiracy 
between  the  captain  and  purser  of  a  man  of  war  for  planning 
and  fabricating  false  vouchers  to  cheat  the  Crown,  which  planning 
and  fabrication  were  done  upon  the  high  seas.  It  was  settled 
by  the  Court  of  King's  bench,  and  after  argument  by  emi- 
nent council  on  both  sides,  that  the  offence  was  well  triable  in 
Middlesex,  upon  proof  there  of  the  receipt  by  the  Commission- 
ers of  the  Navy  of  the  false  vouchers  transmitted  thither  by  one 
of  the  conspirators  through  the  medium  of  the  post,  and  the 
application  there,  by  an  innocent  third  person,  a  holder  of  one 
of  the  vouchers,  a  bill  of  exchange,  for  payment,  which  he  there 
received.  In  concluding  the  opinion  of  the  court  in  that  case, 
Grose,  J.  observed,  *  In  the  present  case,  the  delivering  the 
vouchers  and  the  presenting  the  bill  of  exchange  to  the  Com- 
missioners of  the  victualling  office  in  Middlesex,  were  the  acts 
of  both  the  defendants,  done  in  the  county  of  Middlesex :  I  say, 
it  was  their  acts,  done  by  them  both;  for  the  persons  who  inno- 
cently delivered  the  vouchers  were  mere  instruments  in  their 
hands  for  that  purpose ;  the  crime  of  presenting  these  vouchers 
was  exclusively  their  ovm,  as  the  crime  of  administering  poison 
through  the  medium  of  a  person  ignorant  of  its  quality  would  be 
the  crime  of  the  person  procuring  it  to  be  administered.' 

And  finally,  in  the  case  of  Lewis  Hill;*  in  our  own  reports, 

the  Supreme  Judicial  Court  recognised  the  principle,  that  a 

procuring  of  a  counterfeit  bank  note  to  be  passed  by  an  ignorant 

boy,  as  a  true  one,  was  sufficient  evidence  of  the  passing  by  the 

defendant,  who  employed  the  boy  to  pass  it,  and  he  was  sentenced 

for  the  offence. 

>  1  Hale  P.  C.  514.  Fost.  C.  L.  349. 

•  11  Mass.  R.  136,  Commonwealth  v.  Lewis  Hill. 
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ART.  VI.— GOULDS  PLEADING. 

A  Treatise  on  the  Principles  of  Pleadings  in  Civil  Actions. 
By  James  Gould.  8vo.  pp.  636.  Boston.  Lilly  fc  Wait. 
1833. 

In  the  thirteenth  number  of  this  journal,  we  took  occasion  to 
notice,  at  pretty  full  length,  an  excellent  work  on  Bailments,  by 
the  Dane  Professor  of  Law  in  Harvard  University,  and  express- 
ed our  views  of  the  improved  state  of  legal  education  which  is 
to  be  anticipated  from  the  recent  arrangements  at  Cambridge. 
We  have  now  the  pleasure  to  announce  to  the  profession  the 
publication  of  a  work]on  Pleading,  by  the'principal  of  the  oldest 
law-school  in  the  United  States,  and,  (in  the  language  of  the 
Dane  Professor,  just  mentioned)  *  do  not  hesitate  to  express  the 
opinion,  that  it  contains  a  very  able,  clear  and  satisfactory  expo- 
sition of  the  subject,  which  constitutes  one  of  the  most  import- 
ant branches  of  the  common  law,  and  will  essentially  ^d  the 
studies  of  those  who  aspire  to  the  honor  of  being  exact  special 
pleaders.' 

It  has  always  seemed  to  us  that  the  commendations  which 
have  been  given  to  the  science  of  pleading,  and  the  importance 
which  has  been  attached  to  the  acquisition  of  it,  are  fully  war- 
ranted by  the  o5/ec^  to  which  pleading  is  directed,  and  the  knotp- 
ledge  which  it  requires.  We  will  confine  our  remarks,  at  pre- 
sent, to  these  two  considerations. 

The  object  of  pleading  is  to  evolve  some  question,  either  of 
fact  or  of  law,  disputed  between  the  parties,  and  mutually  pro- 
posed and  accepted  by  them,  as  the  subject  for  decision.  The 
form  of  the  mutual  allegations  of  the  parties  to  a  suit  is  not  that 
of  a  syllogism ;  but  in  substance  all  pleading  has  the  elements  of 
a  syllogism,  and  nothing  more.  The  major  proposition,  or  the 
minor,  or  the  conclusion,  is  denied ;  and  sometimes  both  propo- 
sitions ;  sometimes  one  of  the  propositions  add  the  conclusion ; 
and  sometimes  all  these  are,  in  substance^  denied,  as  in  the  ex- 
amples given  in  the  treatises  on  logic.  Accordingly,  Sir  William 
Jones  speaks  of  the  *  exquisite  logic '  on  which  the  rules  of  spe- 
cial pleading  are  founded. 

As  the  object  of  pleading  is  to  ascertain  the  subject  for  de- 
cbion,  so  the  main  object  is  to  ascertain  it  by  producing  an  issue. 


Digitized  by  VjOOQIC 


1632.]  Gould^s  Pleading.  75 

This  is  peculiar  to  the  common  law.  In  the  civil  law,  and  in 
the  tribunals  in  England  and  this  country,  which  proceed  by 
the  rules  and  forms  of  that  law,  and  in  chancery,  the  parties 
make  their  statements  at  large,  and  with  no  view  to  raise  a 
precise  question.  The  judge  decides  on  the  whole  matter ; 
compares  the  different  statements  of  the  parties;  extracts  the 
points  mutually  admitted,  and  such  as  are  immaterial  to  the  cause ; 
and  thus  arrives  at  the  point  or  points  to  be  decided.  The 
common  law  obliges  the  parties  to  come  to  issue  by  the  effect 
of  their  own  allegations,  and  to  agree  on  the  question  to  be  de- 
cided. And  as  the  issue  is  the  question  which  the  parties  them- 
selves have,  by  their  pleading,  mutually  selected  for  decision, 
they  are,  in  general,  considered  as  having  mutually  put  the  fate 
of  the  cause  upon  that  question. 

Mr.  Stephen  supposes  that  the  peculiarity  of  the  common 
law,  of  coming  to  issue,  arose  from  the  original  practice  of  oral 
pleading,  which  made  it  necessary  for  the  pleader  and  the  court 
to  rely  exclusively  on  their  memory,  and  therefore  required  that 
a  precise  question  should  be  developed  for  discussion  and  de- 
cision. A  subsidiary  reason  of  this  peculiarity,  he  supposes, 
may  be  found  in  the  various  modes  of  decision  assigned  to  dif- 
ferent kinds  of  questions.  (See  Steph.  on  PI.  146 — 160,  and 
notes  to  those  pages,  in  his  appendix.)  Whatever  is  the  reason, 
the  method  of  combg  to  issue  on  a  single  point,  has  existed  at 
least  from  the  time  of  Henry  II. 

It  is  manifest  that  before  a  jury ^  it  is  eminently  important  that 
the  point  to  be  determined  should  be  precise  and  single,  unem- 
barrassed with  collateral  and  extraneous  matters.  For,  talk  as 
we  may,  in  our  patriotic  moods,  of  the  trial  by  jury ;  all  expe- 
rience, both  in  England  and  in  this  country,  demonstrates  that, 
in  civil  causes^  it  is  an  imperfect  and  defective  tribunal.  With 
all  the  securities  for  presenting  questions  to  jurors  in  a  definite 
and  precise  form,  we  constantly  see  that  intricacies  and  per- 
plexities will  gather  about  a  cause,  and  that  the  triers  are  often 
very  incompetent  to  master  them.  Without  the  aid  of  an  en- 
lightened court,  accustomed  to  weighing  evidence,  and  to  sepa- 
rating the  material  and  pertinent  from  the  immaterial  and  irrel- 
evant, the  trial  by  jury  would  be  of  little  value.  Indeed  it  may 
be  doubted  (as  we  have,  on  a  former  occasion,  more  than  inti- 
mated) wheiher  a  less  fit  mode  of  deciding  causes  could  easily  be 
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devised.  Fortunately,  in  Massachusetts  and  many  other  States, 
the  courts  supply  the  defect  by  a  clear  summing  up  of  the  evi- 
dence, ^nd  by  discriminating  between  the  important  and  unim- 
portant matter,  which  has  been  brought  into  discussion  in  the 
course  of  the  trial.  And  it  is  equally  fortunate  that,  in  the  same 
States,  jurors  have  such  a  consciousness  of  their  own  incompe- 
tency (in  intricate  cases)  as  induces'lhem  to  rely  on  the  instruc- 
tions which  they  receive  from  the  bench,  and  even  to  catch  at 
the  casual  intimations,  as  to  matters  of  fact,  that  fall  from  the 
presiding  judge. 

And  here  we  cannot  but  record  our  belief  that  the  peculiarity, 
above  mentioned,  is  to  be  ascribed  to  the  circumstance  that  a 
jury  is  the  common-law  tribunal  for  the  decision  of  matters  of 
fact ;  and  that  the  adaptation  of  means  to  ends,  which  is  so  con- 
spicuous in  numberless  other  instances  in  the  common  law,  is 
far  from  accidental  in  that  arrangement  of  pleadings,  which 
requires  an  issue  on  a  single,  certain  point,  in  cases  brought 
before  the  '  lay  gents.'     (See  Southern  Review,  No.  V.  art.  3.) 

As  the  use  of  pleading  is  to  reduce  the  matters  in  litigation 
to  a  single  point,  (3  D.  &  E.  684)  it  has  ever  been  found  that 
the  rules  adopted  for  this  purpose  are  well  fitted  to  the  end  de- 
signed. '  I  entertain  a  decided  opinion,'  says  Judge  Kent, '  that 
the  established  principles  of  pleading,  which  compose  what  is 
called  its  science,  are  rational,  concise,  luminous,  and  admirably 
adapted  to  the  investigation  of  truth,  and  ought,  consequently, 
to  be  very  cautiously  touched  by  the  hand  of  innovation.'  1 
Johns.  R.  471. 

We  do  not  suppose  that  all  these  '  established  principles '  are 
perfect;  but  we  do  most  firmly  believe  that  the  substance  of 
them  ought  to  be  tenaciously  adhered  to ;  indeed  that  the  sub- 
stance of  them  is  indispensable,  so  long  as  a  jury  is  retained  in 
the  trial  of  civil  causes.  And  it  is  equally  clear  to  our  minds, 
that  the  trial  by  jury,  defective  as  it  is,  can  never  be  dispensed 
with,  and  never  ought  to  be,  in  the  United  States.  We  have 
no  room  for  the  reasons  which  bring  us  to  this  conviction.  Still, 
if  special  pleading  were  abolished,  we  should  never  desire  to  see 
another  jury  empannelled.  No  professional  man,  who  has  had 
much  practice,  can  have  failed  to  notice  the  inconvenience  and 
mischief  which  have  been  introduced  by  the  allowance  of  almost 
every  spcies  of  evidence,  under  the  general  issue,  in  the  modem 
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action  of  assumpsit,  and  in  acdons  of  trespass  upon  the  case, 
€x  delicto. 

Besides  the  object,  to  which  pleading  is  directed,  iher^  is,  (as 
already  suggested)  another  cardinal  reason  for  the  importance 
attached  to  the  science,  in  the  knowledge  which  it  necessarily 
requires,  and  may  therefore  be  supposed  to  impart.  In  the 
•concise,  but  just  and  cogent  remarks  of  Mr.  Justice  Story,  on 
this  point,  in  his  address  to  the  Bar  of  Suffolk  (contained  in  our 
first  number)  we  find  this  sentence :  '  Special  pleading  contains 
the  quintessence  of  the  law ;  and  no  man  ever  mastered  it,  who 
was  not  by  that  very -means  made  a  profound  lawyer.'  With 
our  reader's  permission,  we  will  comment  briefly  on  this  preg- 
nant  text. 

That  legal  principles  may  be  well  understood,  without  a  know- 
ledge of  pleading,  is  very  obviously  possible ;  and  there  are  some 
instances,  within  our  knowledge,  of  men  who  are  eminently 
skilled  in  legal  science,  and  are  yet  extremely  deficient  in 
this  part  of  it.  Such  instances,  however,  are  very  rare,  and 
to  be  regarded  as  exceptions  to  a  prevailing  rule.  *  Of  the 
great  lawyers  and  judges  of  the  English  Forum,'  (says  Judge 
Story,  in  the  address  just  mentioned,)  ^one  can  scarcely  be 
named,  who  was  not  distinguished  by  uncommon  depth  of  learn- 
ing in  this  branch  of  the  law.'  But  we  hold  it  to  be  impossible 
to  acquire  a  knowledge  of  pleading,  without  understanding  legal 
principles  :  and  the  reason  is  as  manifest  as  the  truth  b  mcon- 
testable. 

The  object,  as  already  mentioned,  which  pleading  is  intended 
to  effect,  is  to  bring  the  cause  in  dispute  to  a  decision  upon  a 
precise,  single  point,  which  may  determine  the  whole  contro- 
versy. In  almost  every  dispute  that  arises,  the  real  merits  of 
the  cause  depend  on  a  single  point.  All  other  points,  in  the 
progress  of  the  mutual  allegations  of  the  parties,  are  settled  or 
waved  by  the  litigants  themselves.  Now  it  is  most  clear,  that 
in  order  to  plead  aright,  or,  in  other  words,  to  put  the  fate  of 
the  cause  upon  the  proper  turning  point ;  it  is  necessary  that  the 
pleader  should  know  what  that  point  is.  And  this  he  can  know 
only  by  knowing  what  the  law  is  —  what  legal  principles  are 
applicable  to  the  facts  displayed  in  the  pleadings.  A  particular 
fact,  for  instance,  is  alleged  by  one  party  :  If  that  fact  be  ma- 
terial to  his  claim  or  defence^  bis  adversary  must,  of  course, 
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deny  it.  By  admittiDg  it,  he  loses  his  case.  If  the  fact  alleged 
be  immaterial,  he  may  safely  admit  its  truth,  whether  it  be  really 
true  ornot,  and  make  such  further  allegation,  on  his  part,  as  his 
cause  requires,  and  the  facts  of  his  cause  warrant.  If  it  be 
doubtful  whether  the  alleged  fact  is  material  or  immaterial,  and 
it  cannot  safely  be  denied,  the  opposite  party  should  demur ;  i.  e. 
tender  an  issue  in  law,  which  the  court  will  decide.  In  this 
last  case,  the  whole  law  of  the  cause  is  involved  in  the  question 
respecting  the  legal  operation  of  a  particular  fact,  averred  by 
one  party  and  admitted  by  the  other.  Hence  it  must  be  obvi- 
ous to  every  one,  that  it  is  essential  to  the  proper  discharge  of 
professional  duty,  that  the  pleader  should  be  acquainted  with 
legal  principles,  and  know  the  operation,  on  his  client's  cause, 
of  the  facts  brought  forward  in  the  pleadings  of  the  parties. 

*  pleading,'  says  Buller,  J.,  *is  the  formal  mode  of  alleging  that 
on  the  record,  which  would  be  the  support  or  defence  of  the 
party,  on  evidence.'  (3  D.  &  E.  159.)  Of  course,  a  pleader 
must  know  what  facts  are  necessary  in  law  to  support  or  defend 
a  cause,  or  he  cannot  be  competent  to  allege  such  facts  on  the 
record.  In  one  word  —  in  order  to  plead  properly,  the  pleader 
must  be  able  to  apply  legal  principles  to  existing  facts ;  and  it  is 
a  mere  identical  proposition,  that  he  must  have  a  knowledge  of 
the  law. 

It  is  now  readily  to  be  perceived,  that  by  mastering  the  doc- 
trines of  special  pleading,  a  man  becomes,  as  Judge  Story  asserts, 

*  a  profound  lawyer'  —  because  he  thereby  learns  what  the  law 
is,  on  all  the  various  points  that  arise  in  all  the  different  forms  of 
action  and  remedy,  and  in  all  the  multifarious  combinations  of 
fact  that  must  be  presented  in  the  unnumbered  affairs  of  life 
and  business.  The  nice  distinctions  and  discriminations  also, 
which  arise  and  are  made  in  the  progress  of  pleading  in  differ- 
ent cases  of  the  same  nature  —  the  slight  variations  of  fact, 
which  often  distinguish  One  cause  from  another  —  and  that,  not 
on  mere  technical  subtleties,  but  on  substantial  differences  of 
principle,  —  will,  of  course,  be  more  easily  learned,  and  more 
deeply  impressed  on  the  mind,  by  the  practical  operation  of  the 
pleadings  in  a  cause,  than  by  mere  theoretical  rules  abstractly 
propounded  in  elementary  books.  For  why  are  certain  allega- 
tiods,  in  pleading,  essential  to  a  good  plea  ?  Because,  unless 
the  facts,  asserted  in  those  allegations,  exist,  the  plaintiff  has  no 
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legal  claim,  or  the  defendant  no  legal  defence.  To  know,  theni 
how  to  plead  correctly  and  safely,  counsel  must  know  what  facts 
are  requisite  to  support  their  clients*  claim  or  defence.  Hence, 
too,  are  evident  the  propriety  and  justness  of  the  mnxims,  that 
*  pleadings  are  always  evidence  of  the  law,'  (3  D.  &  E.  161) 
and  that  *  books  of  entries,  &c.  are  the  best  authorities,  in  the 
absence  of  decided  cases.'     (2  D.  b  E.  1 0.) 

The  law  of  evidence,  especially,  is  closely  connected  with  the 
law  of  pleading  ;  and  it  is  necessary  that  the  pleader  should  un« 
d^rstand  the  rules  of  evidence,  in  order  to  plead  properly. 
Unless  he  is  acquainted  with  these  rules  ;  unless  he  knows  what 
evidence  is  admissible  to  prove  the  facts  alleged  ;  or  what  proof 
is  consistent  with  those  facts  —  he  will  endanger  his  client's 
cause  by  bad  pleading.  When  the  evidence,  that  is  to  be  offer- 
ed, is  known  to  the  pleader,  he  is  inexcusable  for  bringing  the 
cause  to  an  issue  which  the  evidence  will  not  support.  The 
proof  offered  may  wholly  fail  to  support  the  affirmative  of  the 
issue ;  or  it  may  fail  by  a  disagreement,  in  some  particular 
point  only,  between  the  allegation  and  the  fact  shown.  —  In- 
deed ALL  LEGAL  PRINCIPLES  are  SO  conncctcd  with  pleading, 
that  no  one  can  become  a  pleader  without  knowing  them  ;  and 
by  learning  how  to  plead,  he  necessarily  learns  all  the  important 
principles  of  the  law. 

It  will  naturally  be  inferred,  from  our  avowal  of  these  views, 
that  we  were  anxious  for  the  publication  of  Judge  Gould's 
'  Treatise,'  which  has  been  announced  for  several  months ;  and 
that  we  have  very  carefully  examined  it  from  beginning  to  end. 
There  are  many  reasons  for  a  strong  interest  in  the  appearance 
of  this  book.  The  increased  attention  now  given  to  legal  edu- 
cation ;  the  increasing  conviction  of  the  importance  of  the  sub- 
ject of  this  work  ;  the  high  reputation  of  the  author ;  and  the 
acknowledged  deficiency  of  science  in  most  of  the  previous 
works  on  pleading,  have  raised  hopes,  and  excited  expectations, 
which  seldom  accompany  the  issuing  of  a  new  elementary  vol- 
ume. We  may  add,  that  these  circumstances  bring  this  wprk 
into  a  hazard,  from  which  most  others  escape.  In  this  labor- 
saving  age,  the  ardent  spirits  of  our  country  are  too  much 
inclined  to  anticipate  a  *  royal  road'  to  legal,  as  well  as  toother 
science ;  and  there  is  danger  that  their  patience  will  flag,  when- 
ever they  find  that  a  new  book  only  reiterates  (in  ^Seet)  tb« 
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indispensable  importance  of  labor.  That  the  science  of  plead- 
ing can  be  mastered  by  casual  glances  at  this  new  treatise,  is 
not  to  be  pretended.  The  work  evinces  long  and  untiring  labor 
by  the  author,  and  the  young  reader  may  rest  assured  that  it 
will  require  no  small  mental  effort  to  master  its  contents.  But 
that  effi)rt  will  be  abundantly  repaid  to  those  who  may  exert  it. 
Our  advice  is,  to  those  who  have  faith  in  '  genius  without  work,' 
to  let  this  book  alone. 

This  volume  contains,  with  some  additions,  the  substance  of 
the  lectures  on  Pleading,  which  the  author  has  for  many  years 
delivered  to  law-students ;  and  he  announces,  that  the  entire 
work  is  intended  to  be  as  elementary,  as  if  it  had  been  designed 
exclusively  for  that  class  of  readers. 

*  The  title  of  Pleading  has  been  selected  for  present  puWication/ 
(says  the  author,  in  his  preface)  *  for  several  reasons,  not  necessary 
to  be  detailed ;  but  principally,  because  it  is  deemed  to  be*  the 
most  instructive,  and  therefore  the  most  important  single  title  in 
the  law,  and  yet  is  less  thoroughly  understood,  in  general,  than 
almost  any  other.  The  relative  importance  of  pleading,  among 
the  several  titles  of  the  common  law,  has  been  fully  attested,  by 
the  most  distinguished  and  authoritative  names,  which  adorn  the 
list  of  common-law  jurists.  Lord  Coke,  in  particular,  among  his 
other  and  frequent  commendations  of  the  science  of  pleading,  has 
characterized  it,  as  *'  the  truest  guide  to  the  knowledge  of  the  com- 
mon law'' — as  **  the  Key,  that  opens  its  inmost  recesses,  and  an 
Expositor,  that  discloses  and  explains  the  most  abstruse  parts  of 
it."  This  pre-eminence  it  owes,  not  solely  to  the  intrinsic  value 
of  its  own  exact  and  logical  principles,  but  also,  and  in  no  small 
degree,  to  the  fact,  that  the  principles  of  pleading  are  necessarily 
and  closely,  interwoven,  both  in  theory  and  practice,  with  those  of 
every  other  title  of  the  law,  I  say,  "  necessarily  "  interwoven,  be- 
caose  even  the  most  simple  of  the  judicial  remedies,  which  the 
law  affords,  and  without  which  it  would  be,  practically,  a  dead 
letter,  cannot  be  obtained,  without  the  aid  of  pleading.  And  it 
has  been  well  remarked  by  an  intelligent  Judge,  that  if  the  prac- 
tice o(  special  pleading  were  entirely  banished  from  courts  of  jus- 
tice, the  science  of  pleading  would  still  be  the  most  instructive 
branch  of  the  common  law. ' 

Mr.  Lawes,  about  twenty-five  years  ago,  published  a  very 
good  outline  of  pleadings  at  law,  and  Mr.  Stephen  has  recently 
given  to  the  profession  a  Treatise  on  the  peinciples  of  plead- 
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ing,  which  much  surpasses,  in  our  judgment,  every  other  Eug* 
lish  publication  on  the  subject.  We  have  been  surprized  at  the 
comparatively  small  reputation  which  this  work  has  acquired  in 
our  country.  Unless  we  grossly  misjudge,  he  has  given  a  far 
better  exposition  of  these  principles^  than  any  preceding  writer. 
For  mere  practical  purposes,  Mr.  Chiity's  *  Practical  Treatise,' 
is  doubtless  of  much  value ;  and  it  has  found  unusual  favor. 
But  it  has  been  most  truly  observed  of  this  popular  work,  that 
it  no  more  teaches  the  science  of  pleading,  than  an  almanac 
teaches  the  science  of  astmnomy.  The  same  is  Eminently  true 
of  Mr.  Archbold's  work  on  pleading  in  civil  actions.  There  is, 
therefore,  a  real  demand  for  such  a  book  as  Judge  Gould's ; 
and  we  give,  from  his  preface,  the  reason  which  induced  him  to 
publish  it.     ' 

'  On  this  point  I  cannot,  perhaps,  better  explain  my  own  views, 
than  by  merely  stating  the  Object  of  the  present  Treatise,  which 
—  to  express  it  in  few  words  —  is  simply  to  render  the  doctrines  of 
Pleading  more  intelligible,  and  more  easy  of  attainment,  than  many 
have  supposed  them  to  be,  by  showing  them  to  be  reasonable:  In 
other  words,  by  exhibiting  them,  not  as  a  compilation  of  positive 
rules ;  but  as  a  system  of  consistent  and  rational  principles,  adapt- 
ed, with  the  utmpst  precision,  to  the  administration  of  justice, 
according  to  uniform  rules,  or,  (which  is  the  same  thing,)  accord- 
ing to  law.  How  far  I  may  have  advanced  towards  the  attainment 
of  this  object,  it  is  for  others  to  decide.  But  I  shall  not,  I  trust, 
be  deemed  invidious,  or  presumptuous,  in  venturing  to  remark,  that 
most  of  our  digests  and  treatises,  on  the  title  of  pleading,  are  use- 
ful, rather  as  manuals,' or  books  of  reference,  for  the  practitioner, 
than  as  works  of  instruction  in  the  science  of  pleading,  ,  The  same 
remark  may,  indeed,  be  extended  to  almost  all  our  modern  and 
most  popular  treatises,  upon  the  various  other  titles  of  the  common 
law.  For  while  every  other  science  is  taught,  by  a  detailed  expli- 
cation of  its  principles,  the  doctrines  of  the  common  law  are  usu- 
ally exhibited,  in  our  legal  treatises,  as  if  they  were  the  insulated 
enactments  of  positive  law  —  without  reference  to  the  reasons  on 
which  they  rest.  A«d  thus  the  common  law  is  presented,  in  most 
of  our  books,  rather  as  an  art,  than  a  science  ;  and  the  acquisition 
of  it  made  to  depend,  more  upon  the  mechanical  strength  of  the 
reader's  memory,  than  upon  the  exercise  of  his  understanding. 
But  it  has  been  left  on  record,  by  the  highest  legal  authority,  that 
''the  law  is  unknown  to  him,  who  knoweth  not  the  reason 
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thereof."    An  axiom,  which  cannot  fail  to  command  the  a»ent  of 
every  intelligent  mind.' 

From  this  statement  of  the  author's  views  and  object,  the 
reader  will  naturally  anticipate,  what  he  will  find  on  examination 
of  the  book,  that  there  is  less  detail  of  particulars,  and  a  fuller 
statement  of  principles,  than  in  any  preceding  work  on  the  sub- 
ject of  pleading.  Mr.  Chitly  tells  how  the  law  is,  in  numerous 
instances  where  Mr.  Gould  is  silent.  But  Mr.  Grould  informs 
us  why  the  law  is  thus  or  so,  on  all  points  which  he  mentions ; 
and  having  given  the  reasons,  with  grwat  clearness  and  precision, 
he  leaves  the  reader  to  apply  them  to  examples  which  he  omits 
to  notice.  More  '  positive  rules '  may  be  found  in  some  other 
books ;  but  in  none  that  have  met  our  eye,  is  there  *  a  system  of 
consistent  and  rational  principles,'  that  will  bear  a  comparison 
with  that  which  is  so  clearly  set  forth  in  this.  Let  the  reader 
compare  this  work  (for  instance)  with  Mr.  Lawes'  Treatise  on 
Pleading  in  Assumpsit.  In  that,  he  will  find  nearly  every  de- 
cision on  the  subject  discussed,  that  was  made  in  the  English 
courts,  prior  to  its  compilation.  But  he  will  search  in  vain  for 
any  test,  by  which  the  continually  recurring  contradictions  can 
be  tried ;  or  by  which  (with  the  author's  help)  he  can  judge 
which  is  right  and  which  is  wrong.  Mr.  Gould,  on  the  con- 
trary, does  not  accumulate  decisions,  as  if  a  point  were  to  be 
settled  numeris  non  ponderibus  ;  as  if  he  had  no  opinion  of  his 
own,  and  did  not  expect  the  reader  to  be  able  to  form  one  for 
himself;  but  he  lays  down  the  principle  —  gives  the  rationale  - — 
refers  to  the  authority,  and  passes  on,  without  stopping  to  render 
dubitable  all  he  has  said,  by  telling  us  that  it  has  been  denied  or 
overlooked  by  divers  judges  at  sundry  times,  and  that,  though 
such  would  seem  to  be  the  proper  state  of  the  matter,  yet  the 
law  is  gloriously  uncertain,  and  on  the  whole,  there  is  nothing, 
either  in  principle  or  authority,  that  can  safely  be  relied  on,  and 
considered  as  settled.  We  are  grateful  for  a  book,  that  con- 
tains no  such  stuff  as  this  —  we  are  thankful  for  a  guide  that 
precedes  us  with  a  firm  and  unfaltering  step,  giving  us  confi- 
dence in  our  course  by  the  steady  light  which  be  throws  on  it, 
and  relieving  us  from  the  timidity  and  perplexity  which  dark- 
ness and  cross-lights  produce,  and  which  his  own  unassured 
groping  would  inevitably  enhance. 

Another  excellence  of  the  work  under  review  deserves  notice. 
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The  authorities  arQ  applicable  to  the  position  to  which  they  are 
cited.  Whereas  in  Mr.  Chitty's  and  Mr.  Archbold's  treatises, 
the  citations,  very  frequently,  are  far  from  sustaining  the  doc- 
trine advanced.  Indeed  it  is  a  besetting  sin  of  most  modem 
compilers,  to  make  inapt  and  inconclusive  references  —  to  lum- 
ber their  margins  with  citations  that  have  but  a  very  remote 
bearing  on  the  points  discussed.  This  is  worse  than  pedantry; 
it  is  like  an  attempt  to  cheat  by  false  tokens. 

We  insert  the  '  Contents '  of  the  work  before  us  — 
Chapter  I.  Of  Pleading  in  General.  —  Chapter  II.  Of  the 
General  Divisions  of  Pleading. — Chapter  III.  Of  the  General 
Rules  of  Pleading.  —  Chapter  IV.  Of  the  Declaration.  —  Chap- 
ter V.  Of  Dilatory  Pleas.  —  Chapter  VI.  Of  Pleas  to  the  Ac- 
tion, viz.  the  General  Issue,  and  Special  Pleas  in  Bar  —  with 
Ple^s  puts  darrein  continuance.  —  Chapter  VII.  Of  Traverse.  — 
Chapter  VIII.  Of  Duplicity  —  Profert  and  Oyer,  and  Depart- 
ure.—  Chapter  IX.  Of  Demurrer,  1.  to  the  Pleadings,  2.  to 
Evidence.  —  Chapter  X.  Of  Arrest  of  Judgment,  and  Re- 
pleader. 

.  In  the  first  chapter,  the  writer,  after  defining  pleadings,  and 
showing  that  they  '  consist  merely  in  alleging  matter  of  facty  or 
in  denying  what  is  alleged  as  such  by  the  adverse  party,'  pro- 
ceeds to  illustrate  the  logical  process  of  pleading,  to  which  we 
have  above  adverted. 

'  §  4.  But  in  the  theory,  or  Science  of  pleading,  the  averment  of 
facts,  on  either  side,  always  presupposes  some  principle,  or  rule  of 
lato,  applicable  to  the  facts  alleged ;  and  which,  when  taken  in 
connexion  with  those  facts,  is  claimed,  by  the  party  pleading  them, 
to  operate  in  his  own  favor.  For  all  rights  of  action,  and  all  spe- 
cial defences,  result  from  matter  of  fact  and  matter  of  law  com- 
bined. And  hence,  in  every  declaration,  and  in  all  special  plead- 
ing, some  legal  proposition  (i.  e.  some  proposition  consisting  of 
matter  of  law,)  though  not  in  general  expressed  in  terms,  by  the 
pleader,  (because  the  court  is  supposed  judicially  to  know  it,)  is 
always,  and  necessarily,  implied,  or — to  use  the  language  of 
grammarians  — understood. 

'  §  5.  For  it  would  be  obviously  to  no  purpose,  for  either  party 
to  state  facts,  of  which  no  principle  of  law  could  be' predicated  in 
his  favor.  Indeed,  all  that  a  party  submits  to  the  court,  by  alleg- 
ing facts,  is  their  legal  operation :  And  for  the  purpose  of  deciding 
what  their  operation  in  law  is,  the  rule  of  law,  in  virtue  of  which 
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the  pleader  claims  the  matter  of  fact  alleged  t>y  himself,  to  he  in 
his  favor,  must  always  be  tacitly  supplied,  or  understood. 

'  §  6.  By  contemplating  the  subject  in  this  point  of  view,  we 
are  enabled  to  apprehend  the  striking  propriety  and  full  import  of 
Lord  Mansfield's  remark,  that  ''  the  substantial  rules  of  pleading 
are  founded  in  strong  sense,  and  the  soundest  and  closest  logic.*'  ^ 
For  those  rules,  when  considered  in  their  proper  connexions  and 
dependencies,  will  be  found  to  involve  a  connected,  methodized 
body  of  PRINCIPLES,  constituting  a  complete  and  coherent  system 
of  legal  logic :  A  system,  artificial  indeed  in  its  form  and  structure; 
but  admirably  adapted  to  the  importaiul  ends  of  ^tmp/sa^y,  uniform 
mity  and  certainty,  in  the  modes  of  administering  justice. 

*  §  7.  For  the  purpose  of  explaining  and  illustrating  this  view  of 
the  subject,  we  may  observe,  that  all  pleading  is  essentially  a  logi' 
cal  process.  And  by  analyzing  a  good  declaration,  or  any  good 
special  pleading,  if  we  take  into  view,  with  what  is  expressed,  what 
is  necessarily  supposed  or  implied ;  we  shall  find  in  it  the  elements 
of  a  good  syllogism :  All  good  pleading  being  in  substance  a  syl' 
logistic  process  ;  though  abridged  in  form,  like  some  of  the  syllo- 
gisms of  the  schools:  So  that  not  only  every  good  declaration,  but 
all  good  special  pleading  on  either  side,  in  each  successive  stage 
of  the  pleadings,  is  essentially  a  good  syllogism. 

*  §  8.  Thus,  in  an  action,  brought  for  a  trespass  committed 
upon  land,  the  declaration  may  be  presented  in  the  following  form : 
"  Agaipst  him,  who  has  forcibly  entered  upon  my  land,  I  have  a 
right,  by  law  to  recover  damages :  The  defendant  has  forcibly  en- 
tered upon  my  land :  Therefore,  against  him  I  have  a  right,  by 
law,  to  recover  damages."  In  the  example  here  given,  the  first, 
or  major  proposition  asserts  the  legcd  principle,  on  which  the  plain- 
tiff founds  his  claim  :  The  second,  or  minor,  alleges  the  matter  of 
fact,  to  which  that  principle  is  to  be  applied,  in  the  particular 

case :  The  conclusion  is  the  legal  inference,  resulting  from  the 
law  and  fact  together,  as  they  appear  in  the  premises.  And 
the  judgment  of  the  court,  (if  for  the  plaintiff,)  is  a  reaffirmance  of 
this  conclusion,^  together  with  an  award,  or  sentence  of  recovery 
in  pursuance  of  it. 

*  §  9.  In  the  case  now  stated,  the  plaintiff's  alleged  right  of  recov- 
ery may  be  contested,  by  a  denial  of  either  of  the  three  propositions, 
which  constitute  his  declaration.  And  as  the  denial  of  either  of 
them  is,  in  effect,  a  complete  denial  of  the  plaintiffs  whole  claim, 
the  defendant  is  not  allowed,  (by  the  rules  of  the  common  law,) 
to  deny  more  than  one  of  them.     For  if  he  can  successfully  de- 

» 1  Bimr.  319.  «  3  Black.  Com.  396. 


Digitized  by  CjOOQ IC 


1882.]  Gould's  Pleading.  85 

ny  any  one  of  them ;  he  will,  by  so  doing,  attain  every  object, 
which  he  could  have  proposed  in  denying  them  all. 

'  §  10.  If,  then,  the  defendant  would  deny  the  major,  or  first 
proposition  above  stated,  which  consists  of  matter  of  law,  he  must 
do  it,  by  tendering  what  is  called  an  issue  in  law  —  which  is  mere- 
ly a  technical  denial  of  some  legal  proposition,  or  supposed  rule 
of  law.  The  minor  or  second  proposition  in  the  declaration  —  as 
it  consists  only  of  matter  of  yac^  — must  be  denied,  if  at  all,  by 
what  the  law  denominates  an  issue  in  fact ;  or,  more  strictly 
speaking,  by  tendering  an  issue  in  fact  —  which  is  the  legal  mode 
of  denying  by  plea,  what  has  been  alleged,  as  matter  of  fact,  on 
the  other  side.  ^  But  assuming  the  major  to  be  correct  in  prin* 
clple,  and  the  minor  true  in  point  of  fact,  (upon  which  supposi- 
tion, neither  of  them  can  be  successfully  denied) ;  the  conclusion 
must  inevitably  follow,  unless  the  defendant  can  repel  it,  by  al- 
leging some  new  matter,  (i.  e.  some  distinct  collateral  fact)  which 
is  inconsistent  with  it,  and  which  therefore  by  consequence  implies 
a  denial  of  it :  There  being  no  form  of  direct  negation,  in  which 
the  conclusion  can  be  distinctly  answered. 

'  §  11.  Let  it  be  supposed  then,  that  in  the  case  just  stated  by 
way  of  example,  the  plaintiff's  premises  are  both  undeniable  ;  but 
that  he  has  released  his  cause  of  action  to  the  defendant,  and 
that  the  release  is  the  particular  fact,  or  new  matter,  upon  which 
the  defendant  relies,  for  defeating  the  suit.  Under  these  circum- 
stances, the  defendant's  plea,  or  defence,  if  reduced  to  a  syllogis- 
tic form,  will  stand  thus  :  —  If  he,  upon  whose  land  I  have  for- 
cibly entered,  releases  to  me  his  right  of  action  for  such  entry  ; 
he  has  thenceforth  no  right  by  law  to  recover  damages  for  it, 
against  me  :  But  the  plaintiff  has  released  to  me  his  right  of  ac- 
tion, for  my  entry  upon  his  land  :  Therefore  he  has,  by  law,  no 
right  to  recover  damages  for  that  cause,  against  me. 

*  §  12.  To  this  defence  the  plaintiff  has  now,  in  his  turn,  a 
right  to  reply,  by  denying  either  of  the  three  propositions,  ad- 
Yanced  by  the  defendant.  But  if  he  admits  both  of  the  defend* 
ant*s  premises ;  or  if,  as  we  are  now  assuming,  he  cannot  suc- 
eessfiilly  deny  either  of  them  ;  his  suit  must  of  course  fail,  unless 
he  can  destroy  the  defendant's  conclusion,  by  some  new  matter  of 
fact,  which  will  be,  in  legal  effect,  a  denial  of  it. 

'  §  13.  For  the  purpose  then  of  carrying  this  process  one  stage 
further,  let  us  suppose  that  the  release,  pleaded  by  the  defend- 
ant, was  extorted  from  the  plaintiff,  by  duress ;  and  that  this  fact 
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18  the  new  matter,  by  which  the  plaiotiif  proposes  to  oferthrov 
the  defendant's  conclusion.  The  plaintiff's  reply  may,  upon  thia 
state  of  facts,  be  resolved  into  the  following  syllogism  :  —  *'  A  re- 
lease extorted  from  me,  by  duress,  does  not  in  law  destroy  any 
pre-existing  right  of  mine,  to  recover  damages  :  But  the  release, 
pleaded  by  the  defendant,  was  extorted  from  me  by  duress : 
Therefore,  that  release  does  not  destroy  my  right  by  law  to  reco- 
ver damages  against  him. 

'  §  14.  It  is  now  necessary  for  the  defendant,  if  he  persists  in 
denying  the  plaintiff's  claim,  to  contest  this  reply ;  and  this  he 
may  do,  by  denying  either  of  the  three  propositions,  of  which  it 
consists.  But  assuming,  as  in  the  preceding  stages  of  this  illua^ 
tration,  that  neither  o(  the  premises  can  be  safely  denied,  the  con- 
sequence must  be,  that  the  plaintiff  will  prevail,  unless  the  de- 
fendant can,  on  his  part,  allege  some  further  new  matter,  which 
may  destroy  the  plaintiff's  conclusion.  And  the  pleading  of  such 
new  matter,  of  whatever  facts  it  may  consist,  will  contain  the 
elements  of  another  syllogism  —  which  the  plaintiff  will  be  at  lib- 
erty to  answer,  by  another  still ;  and  the  same  syllogistic  pro- 
cess may  be  repeated,  by  the  parties  alternately,  as  long  as  there 
remains  new  m«|ter  to  be  alleged  on  either  side, 

'  §  15.  For,  that  both  parties  may  respectively  have  the  fujl 
benefit  of  pleading  whatever  the  nature  and  exigencies  of  the  case, 
on  their  respective  sides,  may  require,  it  is  obvious  that  each  must 
be  at  liberty  to  answer  the  allegations  made  against  himself,  by 
denying,  at  his  election,  either  of  the  three  propositions  contained 
in  those  alfegations  :  In  other  words,  each  party  must  be  at  liber- 
ty to  deny  whatever  he  considers  as  false,  either  in  law,  fact,  or 
inference  in  his  adversary's  pleading.  Each  party,  therefore,  has 
a  right  to  allege  new  matter,  in  any  stage  of  the  pleadings,  as 
long  as  he  has  occasion  to  answer  new  matter  —  i.  e.  as  long  as 
such  matter  is  alleged  against  him.  And  thus  the  right  of  electing 
between  the  three  regular  modes  of  meeting  his  adversary's  alle- 
gations, is  continued  to  each  party,  until  one  of  the  premises  in 
the  pleading  on  one  side,  is  directly  denied  on  the  other ;  or  (to 
substitute  legal,  for  scholastic  language,)  until  the  pleadings  ter- 
minate in  the  tender  of  a  proper  issue,  in  law  or  in  fact. 

*  §  16.  An  issue,  of  either  kind,  precludes  the  allegation  of 
further  new  matter  on  either  side,  apd  thus  regularly  closes  the 
pleadings.^  For  before  any  issue  can  be  tendered,  both  parties 
will  necessarily  have  an  opportunity  to  allege  whatever  the  nature 

»  Co.  Litt.  126.  a.  3  Black.  Com.  314. 


Digitized  by 


Qoogle 


ISdit.]  ChmlePi  Pleading.  87 

of  the  cafle,  on  either  side,  may  require.  And  as  the  whole  con- 
troversy, which  is  the  subject-matter  of  the  pleadings,  is,  by  the 
issue,  reduced  to  some  one  point  of  fact  or  law ;  no  necessary  or 
usefbl  purpose  can  be  attained,  by  carrying  the  pleadings  further. 
For  the  question  upon  which  the  contest  depends,  is  now  dis- 
tinctly presented  by  the  issue,  and  ripe  for  determination.  And 
it  only  remains  for  the  court  or  the  jury,  to  decide  the  point  in 
issue,  and  for  the  former  to  render  judgment.  If  the  issue  be 
taken  upon  matter  of  lato^  it  is  to  be  determined  by  the  court 
—  if  upon  matter  of  fact,  it  is,  in  general,  though  not  universally, 
to  be  tried  by  the  jury  :  It  being  the  province  of  the  former  to 
decide  questions  of  law,  and  of  the  latter,  ordinarily,  to  ascertain 
matters  of  fact, ^  And  the  issue,  whether  in  law  or  fact,  being 
decided,  the  judgment  of  the  court,  which  is  merely  the  sentence 
of  the  law,^  deduced  from  the  facts  ascertained,  must  follow  in  favor 
of  that  party  who  appears,  from  the  whole  record,  entitled  to  it 

'  §  17.  From  this  very  general  outline,  it  will  be  apparent  that 
all  pleading  is  a  logical  process.  And  the  great  object  of  the 
process  is  to  facilitate  the  administration  of  justice,  by  simplifying 
the  grounds  of  controversy,  and  ultimately  narrowing  dotvn  the 
contest  to  a  single  and  direct  affirmative  and  negative — i.  e.  to 
some  definite  point  of  law  or  fact,  affirmed  on  one  side,  and  de- 
nied on  the  other.' 

The  third  chapter  contaihs  *  certain  miscellaneous  rules  appli- 
cable to  pleading  in  general.'  These  rules  are  nowhere  else 
collected  and  disposed  in  any  decent  order,  except  in  Mr.  Ste- 
phen's treatise,  which  was  published  long  since  Mr.  Gould's 
work  was  prepared.  On  one  topic,  especially,  Mr.  G.  has  done 
what  no  other  writer  has  attempted.  Our  readers  are  familiar 
with  the  general  rule  that  all  material  facts,  pleaded  on  either 
side,  must  be  stated  in  positive  and  direct  terms,  and  not  argu- 
mentatively,  nor  by  way  of  recital.  The  exceptions  to  this  rule 
are,  however,  so  numerous,  that  many  have  ceased  to  regard  it 
as  of  much  practical  importance  ;  and  we  have  never  seen  any 
illustration  of  the  principle  on  which  these  exceptions  rest,  ex- 
cept that  which  is  given  in  this  volume.  That  priimple  we 
recognize,  at  once,  on  its  being  presented,  and  are,  as  in  divers 
other  cases,  surprized  that  it  bad  so  long  escaped  our  notice. 

*  §  42.  The  general  rule,  requiring  material  facts  to  be  alleged 
'  3  Black.  Com.  315.  «  lb.  396. 
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in  terms  of  direct  and  positive  averment,  is  itself  by  no  means 
universal.  For  in  declarations,  facts  which  are  material,  and  even 
of  the  gist  of  the  action,  may  in  some  instances  be  stated  under 
a  **  whereas/'  And  the  distinction,  collectible  from  the  precedents, 
appears  to  be,  that  all  those  facts  which  are  directly  denied  hy  the 
terms  of  the  general  issue,  or  which  may,  by  the  established  usage 
of  pleading,  be  specially  traversed,  must  be  averred  in  direct  and 
positive  terms  :  But  that  facts,  however  material,  which  are  m^ 
directly  denied  by  the  terms  of  the  general  issue,  though  liable  to 
be  contested  under  it,  and  which,  according  to  the  usage  of  plead- 
ing, cannot  be  specially  traversed,  may  be  alleged  in  the  declara- 
tion by  way  df  recital. 

*  §  43.  The  reason  of  this  distinction  appears  to  be,  that  as 
facts  of  the  former  class  are  directly  traversable,  either  by  the  gen- 
eral or  a  special  issue ;  they  ought  to  be  so  alleged,  that  the  issue 
which  may  be  taken  upon  them  shall  consist,  (as  all  issues  regu- 
larly must),  of  a  direct  affirmative  on  one  side,  and  a  direct  negor- 
tive  on  the  other  —  which  could  not  be  the  case,  if  they  were 
alleged  by  way  of  recital :  Whereas,  facts  of  the  latter  class  — 
i.  e.  all  material  facts,  which,  though  not  in  terras  denied  by  the 
general  issue,  are  yet  liable  to  be  contested  under  it,  and  which 
cannot  be  made  the  subject  of  a  special  traverse  —  may  as  well 
be  alleged  by  way  of  recital,  as  in  direct  and  positive  terms ;  be- 
cause all  such  facts  may  always  be  controverted,  tmthout  being 
directly  and  in  terms  put  in.  issue.  And  as  it  can  never  be  neces- 
cesary,  in  pleading,  to  answer  the  averment  of  any  such  fact,  by 
a  direct  negative;  it  can,  of  course,  never  be  necessary  to  make 
the  averment  in  lerms  of  direct  affirmation. 

*  §  44.  To  illustrate  this  distinction  :  —  In  trespass  quare  clausum 
/regit,  or  for  taking  and  carrying  away  the  plaintiff's  goods,  the 

forcible  breaking  and  entering  of  the  plaintiff's  close,  in  the  one 
case,  and  the  forcible  taking  and  carrying  away  of  his  goods,  ii;i 
the  other,  must  be  directly  and  positively  alleged  in  the  declara- 
tion.^ In  ^espass  for  an  assault  and  battery,  the  act  of  assaulting 
and  beating  must  be  averrred  in  the  same  manner. ^  In  the  same 
manner  also  must  be  alleged  the  conversion  in  trover^  — the  ouster 
in  ejectment*  —  the  erection  of  the  nuisance,  in  an  action  for  that 
injury*  —  and  the  taking  of  the  cattle  or  goods,  in  replevin^  — 

>  1  Lil.  Ent.  431.  453.    2  Chili.  PI.  382.  391.  393.  377. 

«  1  Lil.  Ent.  429.  436.  455.    2  Salk.  636.    2  Chitt.  PI.  367-8. 

3  1  Lil.  Ent.  70.    2  Chitt.  PL  323,  et  ult. 

*  2  Chitt.  PI.  395.  402.  ^  2  Chitt.  PI.  240-1.  331-8. 
«  2  Lil.  Eut.  356.  369.    2  Chitt.  PI.  364—368. 
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the  neglect  of  a  bailee,  in  a  special  action  on  the  case,  bj  the 
bailor,  for  damage  occasioned  by  such  neglect^  —  the  being  tn- 
debted,  in  debt  on  simple  contract^  — the  permitting  of  the  escape^ 
in  an  action  against  a  sheriff  for  an  escape,  d&c.^  For  the  acts, 
or  facts,  specified  in  these  examples  (to  which  many  others,  fall- 
ing within  the  same  rule,  might  be  added)  are  such  as  the  gen- 
eral  issue,  in  the  several  cases  supposed,  would  directly  and  neces- 
sarily deny.  This  will  be  very  obvious,  when  it  is  considered 
that  in  no  one  of  these  examples,  can  the  fact  specified  be  admitted 
by  the  defendant  consistently  with  the  general  issue.  And  as  the 
particular  fact,  mentioned  in  each  of  these  examples,  is  liable  to 
be  thus  directly  denied  by  the  general  issue ;  it  must  be  directly 
and  positively  alleged.  In  assumpsit  also,  the  premise  must  be 
stated,  in  terms  direct  and  positive  ;*  because  the  general  issue 
(non  assumpsit)  purports  to  be  a  direct  denial  of  the  promise. 

^§45,  So  also  in  declaring  on  specialties  —  as  in  covenant 
broken,  debt  on  a  covenant,  or  a  special  declaration  on  a  bond  — 
if  the  right  of  action  depends  on  a  condition  precedent ;  perform- 
ance of  the  condition  must  be  alleged,  in  terms  of  direct  averment.' 
For  as  the  fact  of  performance,  on  the  plaintiff's  part,  is  of  the 
gist  of  his  action ;  the  defendant  must  be  at  liberty  in  some  way 
to  contest  it.  But  as  he  cannot  do  this  under  the  plea  of  non  est 
factum  —  inasmuch  as  that  plea  is  not  adapted  to  such  a  defence ; 
he  must  of  course  be  at  liberty  to  take  a  special  issue  upon  the 
plaintiff's  allegatipn  of  performance,  by  a  traverse.  That  allega- 
tion must,  therefore,  be  so  made,  that  an  issue,  thus  taken  upon 
it,  may  consist  of  a  direct  affirmative  on  one  side,  and  a  direct 
negative  on  the  other.  The  same  rule  holds,  as  to  all  material 
facts  alleged  in  the  declaration,  and  which  cannot  be  controverted 
under  the  general  issue.' 

This  distinction,  however,  is  shown  to  be  applicable  only  to 
the  declaration.  For  as  there  is  no  general  issue  to  any  of  the 
subsequent  pleadings,  the  only  mode,  in  general,  of  denying 
any  facts  alleged  in  them,  is  by  precisely  traversing  some  or  all 
of  them.  Hence,  the  allegation  of  these  facts  must  be  so  fram- 
ed as  to  admit  of  a  direct  negative  answer. 

The  doctrine  of  certainty  is  next  considered,  a|»d  the  three 

>  2  Cbilt.  PI.  103-125.  274^. 

«  2  Chitt  PI.  141.  237. 

3  1  Lil.  Ent.  60.    2  Chitt.  PI.  147-151.  299^302. 

*  Chitt  on  Bills,  tit.  Precedents,  passim. 

*  2  Chitt.  PI.  197.  485-6. 
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degrees  of  it  mentioned  by  Lord  Coke,  and  comnoented  on  by 
BuUer,  J.,  are  made  much  more  explicit  and  definite  than  we 
have  ever  before  seen  them. 

Certainty,  as  to  parties,  time  and  place,  occupies  a  large 
portion  of  this  chapter.  The  subject  of  venue  is  here  treated  of 
with  great  thoroughness  and  particularity ;  more  so,  perhaps, 
than  any  other  topic  in  the  volume.  Indeed,  we  are  inclined  to 
think  that  an  abbreviation  of  this  discussion  would  render  the 
proportions  of  the  book  somewhat  more  symmetrical.  This  is 
for  the  author^s  consideration  :  No  reader  will  wish  it  abridged. 

On  the  subject  of  local  and  transitory  actions,  which  of  course 
falls  under  the  head  of  venue,  we  beg  leave  to  suggest  that  the 
author  has  taken  upon  trust  the  assertion,  at  p.  120,  that  an 
action  for  ti  false  return  is  transitory.  It  is  indeed  so  laid  down 
in  the  late  editions  of  Com.  Dig.  Action^  N.  12,  and  in  Bac. 
Ab.  Actions  Local  and  Transitory,  A.  2  Saund.  on  PI.  & 
Ev.  521  ;  1  Sel.  Pract.  244;  1  Chit.  PI.  273 ;  2  Chit.  PI. 
303,  note  {s) ;  and  in  all  these  books,  the  case  of  Griffith  v. 
Walker^  1  Wils.  336,  is  cited  in  support  of  the  position.  It  is 
moreover  to  be  noticed,  that  the  marginal  abstract  of  that  case 
asserts  the  same  doctrine.  Still  we  believe  that  an  action  for  a 
false  return  is  not  transitory. 

In  Lord  V.  Francis ^  12  Mod.  408,  &;  Holt,  170,  it  is  said  per 
^curiam  (Lord  Holt  being  present)  *  an  action  for  a  false  return  is 
local,  but  may  be  laid  in  the  county  where  it  was  made,  or  in 
that  in  which  it  appears  on  record.'  In  an  anonymous  case, 
in  12  Mod.  515,  there  was  a  motion  to  change  the  venue  in  an 
action  for  a  false  return  to  a  mandamus :  —  The  court  said, 
*  this  action  being  a  local  one  must,  in  its  nature,  be  bi*ought 
either  in  Suffolk,  where  the  false  return  was  made,  or  in  Mid- 
dlesex, where  it  appeared  on  record ;  and  the  plaintiff  has  his 
election,  by  law,  of  the  two  counties ;  and  the  court  cannot  lay 
it,  without  his  consent,  in  either  of  the  two  counties.'  The  same 
case  is  in  2  Salk.  669,  reported  in  terras  perfectly  consistent 
with  the  sta^ment  in  12  Mod.,  and  yet  in  so  imperfect  a  man- 
ner as  to  give  color  to  the  supposition  that  the  action  was  held 
to  be  transitory.  (See  also  Hob.  209,  1  Brownl.  12,  &;  Cro. 
Jac.  532,  Parkhurst  v.  Powell  1  Sid.  218,  Rvssel  v.  Sucden. 
2  Mod.  24,&  1  Freem.  191,  JVaylor  v.  Sharpless.  1  East,  115, 
note  (a)..  Bui.  N.  P.  64.) 
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On  these  authorities  we  have  formed  our  opinion.  Has  the 
case  of  Griffith  v.  Walker y  (reported  in  I  Wils.  336,  and  Say- 
er,  54,)  shaken  them?  It  seems  to  us  that  it  has  rather  con* 
firmed  them.  That  was  an  action  for  a  false  return  against  the 
sheriff  of  Radnor.  The  action  was  laid  in  the  county  of  flere- 
fordy  and  it  was  alleged  that  the  sheriff  made  the  return  atJCng- 
ton  in  thai  county.  On  demurrer  to  the  declaration,  the  plain- 
tiff had  judgment.  The  defendant's  argument  was,  that  the 
action  was  localj  and  ought  to  have  been  laid  in  Radnor  (be- 
cause what  a  sheriff  does  must  be  done  in  his  own  county)  or 
in  Middlesex,  where  the  return  was  filed.  But  I.iord  C.  J.  Lee 
said  it  was  a  mistake  to  suppose  that  every  act  done  by  a  man, 
as  sheriff,  must  be  done  in  the  cmmty  whereof  he  is  sheriff. 
This  is  true  only  of  compulsory  acts.  '  But  he  may  make  a 
returri  to  a  writ,  or  do  any  act  which  is  not  compulsory,  out  of 
that  county.'  Sayer,  55.  *  It  is  laid  here,  that  he  did  this  at 
Kington,  in  Herefordshire,  and  for  any  thing  we  know,  the  fact 
was  really  done  there.  If  there  be  matter  of  law  or  record  and 
matter  in  pais,  in  different  counties,  the  plaintiff  has  his  election 
to  lay  his  action  in  which  of  the  counties  he  pleases.'  1  Wils. 
336.  337.     See  also  1  Caines'  R.  2. 

The  doctrine  concerning  '  immaterial  and  impertinent  aver- 
meuls '  is  given,  near  the  close  of  the  chapter,  in  a  most  lucid 
and^  satisfactory  manner.  We  have  room  only  for  the  short 
note  which  the  author  has  placed  in  the  margin  of  pages  164 
and  165. 

*  The  editor  of  the  second  English  edition  of  I>Duglas's  Re- 
ports observes,  in  a  note  annexed  to  the  case  of  Bristow^  v. 
Wright,  that  the  rule  requiring  immaterial  averments  to  be  strict- 
ly proved,  is  now  confined  to  the  cases  of  "  records  and  written 
contracts."  This  assertion  appears  to  have  been  founded  upon 
a  casual  remark  of  Mr.  J.  Bulkr,  (3  T.  R,  646,)  that  "  perhaps 
the  rule  will  be  found  to  extend  to  all  cases  of  records  and  written 
contracts."  {Vid.  also  3  Cranch,  209.)  But  that  learned  judge 
did  not  profess,  in  this  occasional  remark,  formally  to  define  the 
precise  extent  of  the  rule.  Indeed,  he  had  before,  and  in  imme- 
diate connexion  with  the  observation  just  cited,  extended  it  to 
"  contracts,"  generally  ;  as  Lord  Keuyon  had  done,  in  the  same 
case.  Nor,  on  principle,  does  there  appear  any  reason  for  con- 
fmng  the  rule  to  the  limit  expressed  in  the  note  to  Bristow  v. 
Wright :  Since  a  variance  may  occur,  as  well  in  the  statement 
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of  a  parol  contract,  as  in  that  of  a  written  instrument  or  record. 
But  what  appears  decisive  against  such  a  restriction  of  the  rule 
is,  that  the  averment,  which  was  held  fatal  to  the  action,  in  Bris^ 
tow  V.  Wright,  (the  leading  authority  in  support  of  the  Editor's 
rule,)  was  an  averment,  made  in  stating  a  parol  lease.  Vid. 
Yelv.  195.  b.  (n.  1.)* 

In  the  fourth  chapter,  entitled  ^  of  the  declaration  or  count,' 
the  author  explains  the  certainty  required  in  staling  the  subject- 
matter,  or  matter  in  demand ;  the  joinder  of  parties  in  one  dec- 
laration ;  the  joinder  of  causes  of  action  5  and  gives  a  very  brief 
outline  of  avowries  and  cognizances. 

'§  79.  It  is  laid  down  as  a  general  rule  of  the  common  law, 
that  where  several  causes  of  action,  of  the  same  nature,  exist  be- 
tween the  same  parties,  all  accruing  to  the  plaintiflT  in  the  same 
right,  and  against  the  defendant  in  the  same  character  or  capacity, 
they  may  all  be  joined,  by  several  counts,  in  one  declaration.^'  For 
there  is  np  principle  of  law,  limiting  a  suit  to  a  single  cause  of 
action ;  and  where  several  rights  of  recovery  can  be  enforced,  as 
well  by  one  action  as  by  several,  a  joinder  of  them  is  advantageous 
to  both  parties,  and  favored  by  the  policy  of  the  law.  By  causes 
of  action  "  of  the  same  nature,"  are  here  meant  such  as  require, 
at  common  law,  the  same  judgment,  viz.  a  capiaiur,  or  a  miseri- 
cordia.' 

•  §  81.  If  therefore  A.  has  several  causes  of  action  against  B.y 
arising  upon  several  bonds  —  or  upon  several  covenants,  though 
contained  in  several  different  deeds  —  or  upon  several  different 
promises,  even  though  some  of  them  be  in  writing,  and  others  not  ; 
all  the  demands,  in  each  of  these  cases  respectively,  (if  they  accrue 
in  the  manner  before  mentioned),  may  be  joined  by  as  many  dif- 
ferent counts,  in  one  declaration.  ^  For  they  all  require,  at  com- 
mon law,  the  same  judgment :  viz.  a  misericordia.  It  may  be 
added,  that  the  several  rights  of  action,  in  each  of  the  cases,  now 
supposed,  all  require  the  same  general  issue. 

'^82.  In  the  same  manner,  several  trespasses — as  assault 
and  battery,  false  imprisonment,  and  trespasses  upon  property^ 
either  real  or  personal  —  may  all  be  joined.^     For  all  the  several 


^  Com.  Dig.  Mtion,  G.  8  Co.  87.  b.  1  Wils.  248.  2  lb.  319.  Bac.  Abr. 
P/eoa,  &c.,  B.  3.    Comb.  944. 

*  Com.  Dig.  Action,  G.  Bac.  Abr.  Pleas,  &c.,  B.  3.  Aetiona  in  Gen. 
C.    1  T.  R.  276.    2  Wilfl.  319.    1  lb.  252.    2  Saund.  117.  c.     1  Vent.  366. 

3  8  Co.  87.  b.  2  Saund.  117.  b.  (n.  2.)  6  Cranch,  226.  Bac.  Abr.  Plea9, 
&c.,  B.  3.    Com.  Dig.  AcHon,  G.  4.    Bac.  Abr.  Actions  in  Gen.  C. 
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causes  of  ictkm  require,  at  common  law,  the  atumejudgmeni,  (viz. 
a  capiatur);  and  the  same  general  issue,  {not  guiUy)^  is  adapted 
to  all  of  them.' 

'  ^  84.  It  is  not  indispensable,  however,  in  order  to  justify  the 
joinder  of  different  causes  of  action,  that  thej  should  all  require 
the  same  general  issue  :  In  other  words,  the  fact  that  they  require 
different  general  issues  is,  per  5e,  no  objection  to  their  joinder; 
although,  (as  will  presently  appear),  the  fact  of  their  requiring 
different  species  ox  farms  of  action^  is  so.' 

*  Hence,  debt  on  judgment  —  debt  on  specialty  —  and  debt  on 
simple  contract  —  may  all  be  joined  in  one  action  ;^  although  the 
general  issue,  in  the  first  case,  is  nul  tiel  record  —  in  the  second, 
nan  est  factum  —  and  in  the  third,  nil  debet.  For  the  same  judg- 
ment, (a  misericordia)  being  adapted  to  all  the  three  rights  of 
action ;  their  joinder  is  warranted  by  the  express  terms  of  the  first 
general  rule,  {Ante,  §  79)  —  to  which  the  difference  in  the  pleas 
k  not  ccmsidered  as  affording  sufficient  ground  for  an  exception.' 

'  §  86.  On  the  other  hand,  where  several  causes  of  action  re- 
quire different  judgments,  at  common  law  —  as  where  the  judgment 
of  capiatur  is  adapted  to  one  of  them,  and  a  misericordia  to  the 
other  —  the  rule  is  universal,  that  they  cannot  be  joined  in  one 
action.^  For  there  can  be  but  one  judgment  ^uod  recuperet,  in 
one  action ;  and  if  such  causes  of  action  were  joined,  no  one 
judgment,  known  to  the  law,  would  be  adapted  to  all  of  them. 

'  <^  87.  For  this  reason  a  count  in  trespass  for  an  injury  either 
to  person  or  to  property,  can  never  be  joined  with  trespass  on  the 
case,  even  when  the  latter  arises  ex  delicto,^  Thus  assault  and 
battery,  false  imprisonment,  or  trespass  upon  property  of  any  kind, 
cannot  be  joined  with  trover,  slan4er,  fraud,  malicious  prosecu- 
tion, or  any  other  wrong  unaccompanied  with  forced  For  though 
all  these  causes  of  action  require  the  same  general  issue ;  yet  tres- 
pass and  case  require,  at  common  law,  different  judgments  —  the 
former  a  capiatur ;  the  latter  a  misericordia. 

*  ^  88.  Trespass  can,  in  no  instance,  be  joined  in  one  action 
with  any  kind  of  contract.^  For  such  a  joinder  would  require, 
not  only  different  judgments,  at  common  law,  but  also  different 
general  issues. 

*  §  89.  And  the  general  rule  {Ante,  §  79)  that  where  several 

>  1  Vent.  366.  Cro.  Car  316.  2  Saund.  117.  b.  (n.  2.)  Bac.  Abr.  Pleas, 
&c.  B.  3.    1  WilB.  252.    1  T.  R.  276.    13  Johns.  R.  462.  , 

«  Gilb.  H.  C.  P.  7.  Com.  Dig.  Action,  G.  2  Saund.  117.  b.  (n.  2.)  1  Salk. 
10. 

3  Bac.  Abr.  Jletions  in  Gen.  C.  1  Ld.  Ray.  273-4.  2  Saund.  117.  e.  (n  2.) 

*  lid.  »  lid. 
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causes  of  action,  tU  require  the  same  judgment,  at  eommon  law, 
they  may  all  be  joined  in  one  declarationi  is  not  taUversaiSbf  true. 
For  a  joinder  of  different  demands  is  never  allowed,  where  it 
would  occasion  the  blending  of  different  farms  or  species  of  ac- 
tion, even  though  the  same  judgment  would  be  adi^ted  to  all  of 
them. 

'  §  90.  And  therefore  debt,  covenant  broken,  account,  and  as- 
sumpsit,  cannot  be  joined  in  one  action,  nor  can  either  of  them^ 
it  seems,  be  joined  with  any  of  the  others  —  although  they  are 
all  founded  on  contract,  and  all  require  the  same  judgment,  at 
common  law  :  viz.  a  misericordia^  For  as,  (with  Uie  exception 
of  the  two  first,)  they  require  different  genial  issues  ;  and  more 
especially,  as  ihe  forms  of  action  adapted  to  them  are  essentially 
different ;  the  joinder  of  them,  or  of  any  of  them,  would  tend  to 
confusion  and  perplexity  in  the  administration  of  justice. 

'  §  91.  A  fortiori,  tort  of  any  kind,  though  unaccompanied 
with  force,  (as  trespass  on  the  case,  ex  delicto),  can  never  b# 
joined  with  any  separate  demand  founded  on  contract,^  Thus 
trover,  slander,  &c.  can  never  be  joined  with  debt,  covenant  brok* 
en,  account  or  assumpsit  —  although  the  judgment  of  misericordia 
is,  at  common  law,  adapted  to  all  of  them.^  For  these  two  clas- 
ses of  actions  are  different  from  each  other,  not  only  in  form  and 
species,  like  those  last  mentioned  ;  but  genetically  different. 

'  §  92.  It  has  been  said,  however,  to  be  a  universal  rule,  that 
when  several  causes  of  action,  accruing  between  the  same  parties, 
and  in  the  same  capacities,  all  require,  not  only  the  same  judg- 
ment, at  common  law,  but  also  the  same  general  issue,  they  may 
be  joined  in  one  action.*  That  this  position  is  generally  true, 
there  can  be  no  doubt  —  as  is  manifest  from  various  examples  al- 
ready given  :  But  its  universality  appears  at  least  questionable. 
For  it  seems  agreed  that  debt  on  bond,  and  covenant  broken,  oan- 
not  be  joined  {ante,  ^  90);  though  Uie  same  judgment,  at  com- 
mon law,  and  the  same  general  issue,  are  common  to  both  of 
them.  And  in  tort,  qutsre,  whether  an  English  ejectment  can  be 
joined  with  any  count  in  simple  trespass?  '' 

We  submit,  with  much  distrust  of  its  value,  the  following  view 
of  the  doctrine  of  joinder  of  personal  actions. 

>  Bac.  Abr.  Actions  in  Gen,  C.  1  Chitt.  PI.  199. 

«  1  Vent.  366.  Bac.  Abr.  AcHons  in  Gen.  C.    Willes,  118.  1  T.  R.  276  — 
7.  Carth.  189.  3  Wils.  354.  6  East,  335. 
Mid. 
<  1  T.  R.  276.  &  nid.  2  Saund.  117.  c.  (n.  2.) 

Abr.  Actions  in  Gen.  C.  Thel.  Dig.  191.  Hob  249    I  Brownl.  235. 
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If  the  processes,  plta$,  and  judgments  are  reg^ded  as  the 
tests  of  tbe  prc^r  joinder,  the  result  of  the  decisions  cannot  be 
given  in  anj  propositions  which  include  all  cases,  both  affirma* 
tlvely  and  negatively.  It  can  only  be  said,  1st  Where  the 
general  issue  and  the  judgment  are  the  same,  actions  may  be 
joined  in  all  cases.  2d.  Where  the  judgments  are  different, 
actions  cannot  be  joined  in  any  case. 

This  is  a  very  imperfect  statement  of  the  doctrine ;  for  it 
leaves  numerous  cases  to  be  decided  by  special  rules,  which 
are  not  only  arbitrary,  but  have  no  necessary  relation  to  the 
form  either  of  the  process,  the  plea,  or  the  judgment.  Besides, 
this  manner  of  stating  the  doctrine  is  not  free  from  obscurity, 
(especially  in  this  quarter  of  the  country)  as  the  old  common- 
law  distinction  between  judgments,  when  spoken  of  in  this  con- 
nexion, i.  e.  capiatur  and  misericordia^  is  wholly  unknown  in 
our  legal  records.  And  lastly,  the  first  proposition  is  not  un- 
doubted. 

We  suggest,^  that  a  preferable  and  more  intelligible  mode  of 
stating  the  law  on  this  point  is  to  refer  solely  to  the  nature  of 
the  action.  Two  propositions  will  then  embrace  the  whole  doc- 
trine, both  affirmatively  and  negatively,  with  the  exceptions. 

It  should  be  premised,  that  by  '  the  nature  of  the  action  '  is 
here  meant  t^  proper  technical  denomination  in  the  unit  or 
declaration;  as  a  plea  of  account,  of  debt,  of  replevin,  fcc. 
Understood  in  this  sense,  1st.  All  actions  of  the  same  nature 
may  be  joined,  except  actions  of  trespass  on  the  case  upon  pro- 
mises, which  can  be  joined  with  no  other  action.  2d.  No  ac- 
tions of  a  different  nature  can  be  joined,  except  debt  and 
detinue. 

It  is  not  the  actual^  but  the  proper  denomination  of  the  action, 
which  is  here  submitted  as  the  test  of  joinder.  Hence,  if  the 
cause  of  action,  as  set  forth  in  the  counts,  do  not  conform  to  its 
denomination,  it  cannot  be  joined  with  other  counts  which  are 
properly  denominated.  Thus  we  find  that  trespass  and  trespass 
on  the  case  ex  delicto  are  often  misjoined,  though  the  denomi- 
nation of  the  action  is  trespass  only,  or  trespass  on  the  case  only. 
The  denomination  is  not  properly  applicable  to  all  the  counts. 
(See  11  Mass.  R.  67,  Barnes  v.  Hurdj  as  an  example.)  So 
when  assumpsit  and  tort  are  jobed,  the  action  is  denominated, 
and  properly,  trespass  on  the  case  only.  But  as  tort  and  con- 
Digitized  by  CjOOQIC 


96  GavhTs  Pleading.  [July, 

tract  cannot  be  joined,  though  they  may  have  the  same  techni- 
cal denomination,  the  migoinder  is  ascertained,  as  in  other  cases, 
by  the  cause  of  action  as  set  forth  in  the  difierent  counts.  (See 
1  Johns.  R.  603,  fVihon  v.  Marsh.) 

We  recollect  only  seven  personal  actions,  now  in  use,  which 
have  different  denominations  in  the  writ  or  declaration ;  to  wit, 
account,  covenant,  and  debt;  founded  on  contract:  detinue, 
replevin  and  trespass ;  founded  on  tort :  And  trespass  on  the 
case ;  founded,  indifferently,  either  on  contract  or  tort.  The 
only  instance  in  which  trespass  on  the  case  is  the  proper  tech- 
nical denomination,  in  actions  founded  on  contract,  is  that  of 
assumpsit.  In  actions  founded  on  tort,  there  are  many  which 
take  their  usual  denomination  from  the  particular  injury  which 
they  are  intended  to  redress ;  as  actions  of  trover,  of  deceit,  of 
slander,  &c.  These  are  all  technically  actions  of  trespass  on 
the  case.  So  we  hear  and  read  of  actions  of  assault  and  bat- 
tery, false  imprisonment,  inc.  These  are  all  technically  actions 
of  trespass. 

While  certain  actions,  now  disused,  (as  rescous,  conspiracy, 
&c.)  were  resorted  to,  and  had  technical  denominations  not 
included  in  the  above  enumeration,  it  is  probable  that  the  two 
propositions,  which  we  have  suggested,  would  not  have  been 
correct :  and  possibly  this  may,  in  part  at  least,  account  for  the 
fact,  otherwise,  perhaps  somewhat  noticeable,  that  those  propo- 
sitions are  not  to  be  found  in  any  of  the  books. 

The  joinder  of  debt  and  detinue,  we  regard  as  an  anomaly ; 
and  do  not  hold,  with  Mr.  Grould,  (p.  213)  that  the  actions  ^  are 
essentially  the  same  in  character.'  It  may  be  true  that '  the  only 
material  difference '  between  them  is,  '  that  one  is  brought  for  a 
sum  of  money,  and  the  other  for  the  recovery  of  specific  chat- 
tels.' But  is  there  any  more  material  difference  between  debt 
and  replevin  ?  We  think,  with  Ch.  B.  Gilbert,  *  you  may  join 
debt  and  detinue  in  the  same  declaration,  because  there  are 
writs  in  the  Register,  in  which  both  are  comprized  in  the.  same 
writ ; '  (Gilb.  H.  C.  P.  5.)  or,  to  use  the  language  of  Mr.  Gould, 
on  another  point,  because  *  so  are  the  precedents.'  —  We  formed, 
some  years  ago,  what  we  deemed  a  very  sagacious  conjecture, 
that  the  old  writers  had  overlooked  a  distinction,  and  that  on 
inspecting  Registrum  Brevium,  p.  139,  it  would  be  found  that 
detinue  was  there  joined  with  debt  in  the  detinet,  which  was 
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hardly  distinguishable  from  detinue ;  (S  Woodeson,  103,  104) 
and  diat  as  this  kind  of  action  had  become  obsolete,  debt  and 
detinue  could  no  longer  be  united.  But  upcHi  eagerly  exploring 
that  antiquated  folio,  we  found  our  conjecture  unsupported,  and 
our  sagacity  wholly  imaginary. 

We  pass  over  the  chapter  on  Dilatory  Pleas,  because  this 
subject  is,  in  these  days,  of  less  practical  importance  than  in 
former  times.  Lord  Hobart  says,  '  as  all  policy  and  order  in- 
structeth  a  man  first  to  skirmish  and  practise  some  slight  defeats 
before  he  join  battle  ;  so  we  begin  first  with  pleas  to  the  juris- 
diction of  the  court,  then  to  the  person,  then  to  the  writ,  then  to 
the  action  of  the  writ,  and  then  to  die  action  itself.'  (Hob.  164.) 
A  treatise  on  pleading  would  be  incomplete,  if  it  should  omit 
this  class  of  pleas ;  and  die  work  before  us  has  done  full  justice 
to  them.  Still,  as  the  policy  and  disposition  of  the  better  class 
of  the  profession  now  lead  them  to  join  batde  on  die  merits, 
without  any  skirmish  on  forms,  we  proceed  to  pleas  to  the  action 
itself,  as  discussed  in  the  sixth  chapter.  These  pleas  are,  1st, 
the  general  issue ;  2d,  special  pleas  in  bar. 

'  §  7.  An  issue,  taken  upon  the  declaration,  is  either  general 
or  special.  The  former  is  called  the  general  issue ;  the  latter  a 
special  issue.  ^  Some  respectable  authorities,  however,  add  a 
third,  which  they  denominate  a  common  issne^  —  a  name  given  to 
no  other  than  the  single  plea  of  non  est  factum,  when  pleaded  to 
an  action  of  covenant  broken, 

'  §  8.  The  general  issue  denies  all  the  material  allegations  in 
the  declaration  ;^  by  which  are  meant  all  those,  which  the  plain- 
tiff may  be  required  to  prove:  Or,  (more  precisely),  it  enables  the 
defendant  to  contest  all  such  allegations,  in  evidence ;  and  actu- 
ally puts  the  plaintiff  upon  the  proof  of  all,  or  any  of  them,  which 
are  thus  contested.  A  special  issue  denies  only  some  particular 
part  of  the  declaration,  which  goes  to  the  gist  of  the  action.^ 
This  distinction^  between  general  and  special  issues,  .applies  only 
to  the  declaration :  An  issue,  joined  upon  !iny  of  the  pleadings 
which  follow  the  declaration,  being  called  simply,  **  an  issue/' 
without  further  description.' 

After  mentioning  the  general  issues  in  the  principal  actions, 

>  Co.  Litt.  126.  a.    Bac.  Abr.  Pleas,  «Sm5.,  G.  1. 

2  Tidd,  598.    Lawes'  PL  110.  113.  vid.  8  T.  R.  282. 

»  Bac.  Abr.  Pleas,  &c.,  G.  1.    Lawes'  PI.  110.    3  Black.  Com.  305. 

*  Co.  Litt.  126.  a.    Lawes'  PI.  112.  113.  145. 
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the  mode  of  joining  issue,  and  stating  when  the  words  ^  in  man- 
ner and  form '  (regularly  used  in  tendering  an  issue)  are  of  the 
substance  of  it,  and  when  they  are  merely  words  of  form ;  Mr. 
G.  proceeds  to  show  what  defences  are  admissible  under  the 
general  issue.  We  are  desirous  of  extracting  copiously  from 
this  discussion,  but  have  space  only  for  a  few  sections. 

*  §  44.  According  to  the  strict,  original  principles  of  the  com- 
mon law,  no  defences  would  appear  to  be  admissible,  in  any  case, 
under  the  general  issue,  except  such  as  go  in  denial  of  the  truth 
of  the  declaration :  And  therefore  all  special  matters  of  defence, 
which  admit,  but  go  in  avoidance  of,  the  declaration,  would  seem 
to  require  special  pleas  in  bar,  as  being  inconsistent  with  the  gen- 
eral issue. 

'  §  45.  In  the  original  common4aw  actions  of  debt  on  specialty 

—  covenant  broken  —  account  —  detinue  —  trespass  —  and  repk' 
vin,  the  above  principle  has  generally  been  observed ;  and  there- 
fore in  these  actions,  matters  of  avoidance  have  in  general  been, 
as  they  still  are,  inadmissible  defences,  under  the  general  issue, 
except  in  so  far  as  the  principle,  excluding  them  under  that  issue, 
has  been  relaxed  by  statute  provisions,  or  rules  of  court.  Hence 
in  these  actions,  any  defence,  which  does  not  imply  a  denied  of 
the  material  facts,  or  of  what  are  alleged  as  such,  in  the  declara- 
ration,  must  be  specially  pleaded. 

'  §  46.  But  in  actions  of  trespass  on  the  case,  which,  as  having 
originated  in  the  equity  of  the  statute  of  Westm.  2,  (13  Edw.  1) 
are  regarded  as  equitable  actions,  a  more  liberal,  or  rather  a  more 
lax  mode  of  pleading,  has,  with  some  exceptions,  been  allowed.  ^ 
Hence,  in  this  comprehensive  class  of  actions,  whether  arising  ex 
contractu  or  ex  delicto,  many  defences,  which  go  merely  in  avoid- 
ance of  the  declaration,  have  been  admitted  under  the  general  issue. 

*  §  47.  In  the  action  of  assumpsit  especially,  this  is  eminently 
the  case.  For  in  this  action,  not  only  such  defences  as  deny  the 
alleg^itions  in  the  declaration  —  but  almost  all  matters  of  avoid- 
ance —  sucfc  as  coverture  —  infancy  —  usury,  or  other  illegality 

—  duress — payment--^ release  —  a  specialty  given  for  the  debt  — 
Si  judgment  rendered  for  either  party,  in  a  former  action  for  the 
same  cause  —  an  award  of  arbitrators,  deciding  the  right  in 
question  —  and  accord  and  satisfaction,  are  respectively  good  de- 
fences, under  the  plea  of  non  assumpsit.^ 

»  S  Burr.  1353.  Bac.  Abr.  Pleas,  &c.  G.  2.  Yelv.  174.  b.  (n.  1.) 
«  Bac.  Abr.  Pleas,  &c.  G.  2.    2  Burr.  1010.   3  lb.  1353.  1  Stra.  498.   Ld. 
n—  .^^66.  787.   Doug.  108.   2  H.  Black.  143.   5  Eaat,  230.  4  Esp.  Rep.  181. 
^.  Ateord.  12  Mod.  377.   Chitt.  on  BiUs,  197-8.  1  Chitt.  PI.  472-3. 
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'  §  48.  This  practice  appears  to  be  a  very  wide  departure  from 
the  genera]  principle  abovementioned,  except  where  the  action  is 
founded  upon  an  impUed  promise  ;  in  which  case,  it  may,  in  the- 
ory at  least,  be  reconciled  with  that  principle,  by  adverting  to  the 
peculiar  nature  of  the  action  of  indebitatus  assumpsit.  For  in 
that  action,  as  the  promise,  laid  in  the  declaration,  is  a  mere  tn- 
ference  or  conclusion  of  law,  from  the  debt  or  legal  UabiUty,  al- 
leged as  its  consideration,  (which  inference  the  law  continudUy 
raises,  while  the  legal  liability  remains,  and  no  longer) ;  it  re- 
sults, that  whatever  disproves  a  subsisting  debt,  or  legal  liability 
at  the  time  of  plea  pleaded,  disproves  the  alleged  promise.  And 
the  existence  of  the  debt,  &,c,  at  the  time  of  pleading,  may  be 
dii^oved,  by  showing,  either  that  it  neoer  exited,  or  that  it  has 
been,  by  any  means,  extinguished  before  that  time.  As  therefore, 
each  of  the  several  defences,  enumerated  in  the  last  section,  goes 
to  the  proof  of  the  one  or  the  other  of  these  two  points ;  it  fol- 
lows, that  they  all,  in  their  legal  effect,  go  in  denial  of  the  alleged 
promise,  and  consequently  in  support  of  the  plea  of  non  assumpsit, 

'  §  49.  From  the  preceding  remarks  it  will  also  be  apparent,  that 
in  the  action  of  indebitatus  assumpsit,  the  plea  of  non  assumpsit,. 
though  expressed  in  the  past  tense,  does  not  mean  that  the  de* 
fendantdid  not  actually  promise,  as  stated  in  the  declaration^ 
(for  the  action  is  not  founded  on  a  promise  in  fact ;)  but  that  he 
is,  at  the  time  of  pleading,  not  indebted  to  the  plaintiff,  or  not  in 
law  Uable  to  the  demand,  made  in  the  declaration. 

'  §  50.  It  is  quite  apparent,  however,  that  the  reasons,  just  as- 
signed for  allowing  such  a  latitude  to  the  geneml  issue,  in  indebi- 
tatus assumpsit,  and  which  are  founded  on  the  peculiarities  of 
that  action,  are  inapplicable  to  the  actiQ|j4|j|^gsuropsit  on  ex- 
press promised  ;  and  conse^ently,  thal^roe  specif  mahi£@  of  de- 
fence, before  mentioned,  of  at  lei 
sequently  to  the  making  of  the 
missible,  under  non  assumpsit 
rule  appears  to  have  been,  for] 
inadvertence,  in  not  attendinj 
forms  of  assumpsit,  or  from 
now  long  established,  that  aU 
under  the  general  issue,  in  thi 
other, 

*  §  54.  In  those  actions  on 
matters  of  mere  avoidance  have, 

» 1  Mte  210. 
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been  admitted  in  evidence,  under  the  general  issue.  It  would 
be  difficult,  however,  to  discover  any  precise  principle,  by  which 
this  practice  may  be  justified,  or  any  definite  general  rule,  bf 
which  to  limit  its  precise  extent.  Indeed,  the  practice  appears  to 
be,  in  a  great  measure,  an  arbitrary  departure  fi-om  the  original 
principles  of  the  law,  and  as  such,  to  rest  on  authority,  rather 
than  any  known  legal  reason. 

'  ^  55.  According  to  this  practice,  however,  (whatever  may 
have  been  its  origin),  the  rule  has  now  become  general,  that  in 
actions  on  the  case,  ex  delicto,  the  defendant  may  prove,  under  the 
plea  of  not  guilty,  almost  every  special  matter  of  defence,  which 
conduces  to  show,  that  at  the  time  of  pleading,  he  is  not  /table  to 
the  plaintiffs  demand.^  Ex.  gr.  a  license,  or  any  other  justifica- 
tion^—  a  former  recovery  —  release  —  accord  and  satisfaction, 

^A  special  plea  in  bar^  as  usually  defined,  is  one  which  ad- 
mits the  truth  of  the  declaration,  but  alleges  special  matter  in 
avoidance  of  it.'  (p.  342.)  But  as  this  is  not  universally 
true ;  since  such  plea  sometimes  concludes  with  a  traverse  of 
part  of  the  declaration ;  and  a  plea,  alleging  matter  of  estoppel, 
neither  admits  nor  denies  the  truth  of  the  declaration ;  Mr.  G. 
thus  defines  a  special  plea,  viz :  '  one  which  alleges  new  or 
special  matter  in  bar  of  the  action,  and  concludes  with  an  aver- 
ment.' The  exceptions  to  the  rule,  that  a  special  plea  amount- 
ing to  the  general  issue  is  inadmissible,  are  said  by  Mr.  Gould 
to  be  three.  1.  If  it  contains  special  matter  of  justification. 
2.  If  a  plea  of  possessory  title  in  the  defendant  gives  color  to 
the  plaintiff.  3.  Instances  in  which  it  is  allowed,  at  the  dis- 
cretioj^of  the  court.  This  last  exception  is  confined  to  cases 
in  vA\qh  the  matter  pleaded  is  such  as  is  likely  to  perplex  a 
jury,  and  therefore  unfit  to  be  tried  by  them. 

*  §  »6.  In  regard  to  the  manner  of  excepting  to  a  special  plea 
amounting'^Mlthe  general  issue,  when  not  thus  allowable,  there  is 
some  apparent  conttai^ety  of  opinion  in  the  books.  According  to 
one  class  of  authorities,  such  a  plea  is  demurrable.^      But  accord- 

»  3  Burr.  1353.  1  Black.  R.  388.  1  Wils.  45.  1  Chitt.  PL  486—7. 

«  8  East,  308.  2  Mod.  %  7. 

3  2  Mod.  276.  3  lb.  166.  Com.  R.  273.  1  Wils.  44.  175.  2  Phill.  Ev.  108. 
Bac.  Abr.  Pleas,  &c.  I.  1, 1  Keb.  305. 

*  10  Co.  95.  a.  Cro.  Car.  157.  Cro.  Eliz.  147.  Bac.  Abr.  Pleas,  &c.  G.  3. 
N.  6.  Trespass,  I.  3.  (2.)  Com.  Dig.  Pleader,  E.  14— Vid.  4  B.  &  C.  547. 
4  Bing.  470. 
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img  to  other  ofnnions  equally  respectable,  il  is  held  that  the  fault 
m  question  is  not  a  proper  cause  of  demurrer ;  and  that  the  only 
proper  mode  of  taking  excepticm  to  the  plea  is  by  a  nwtion  to  the 
court  for  an  order,  that  the  general  issue,  or  a  nU  dicit,  be  enter- 
ed ^:  And  that  if  the  order  is  made,  the  defendant  must  enter 
the  genera]  issue,  or  the  plaintiff  may  take  judgment,  as  by  nil 
dicit^ 

*  87.  The  question,  whether  this  latter  course,  or  that  of  de- 
murring, is  the  proper  mode  of  e:^cepting  to  such  a  plea,  appears 
manifestly  to  depend  upon  the  correctness  or  incorrectness  of  the 
rule,  (before  stated),  asserting  a  discreti&n  in  the  court,  in  regard 
to  the  allowance  of  it.  If  such  a  discretion  can  legally  be  exer- 
cised by  the  court,  (and  it  has  been  actually  eiercised,  by  high 
and  repeated  authority) ;  the  proper  mode  of  objecting  to  the 
plea  must  be  by  motion.  For  questions  raised  by  a  demurrer  are 
stricti  juris,  and  admit  of  no  discretion. 

'  §  ^.  The  objection  to  a  plea  of  this  kind  has,  however,  been 
taken,  and  the  question  decided,  in  each  of  the  above  modes. 
And  perhaps  the  most  satisfactory  view  of  the  subject  will  be 
found  to  be,  that  the  proper  mode  of  objecting  to  the  plea  is,  in 
first  instance,  by  motion  —  and  upon  the  supposition,  if  the  plain- 
tiff should  demur,  instead  of  moving  the  court,  the  defendant 
would  not  be  bound  to  join  in  the  demurrer  ;  but  might  still  refer 
the  question  to  the  discretion  of  the  court :  But  that  if,  on  the 
plaintiff's  demurring,  the  defendant  accepts  the  demurrer,  by 
joining  in  it,  and  thus  waves  his  right  to  appeal  to  the  discretion 
of  the  court;  the  question  may  be  decided  under  the  demurrer. 
This  i^upposition,  if  correct,  may  serve  to  explain  how  it  happens, 
that  two  such  dissimilar  and  apparently  inconsistent  modes  of  ex- 
cepting to  pleas  of  this  kind,  have  been  pursued  ;  since  according 
to  this  view  of  the  subject,  each  of  those  modes  may,  under  dif- 
ferent circumstances,  be  correct.^' 

The  seventh  chapter,  '  on  Traverse,'  is  exceedingly  valuable. 
We  know  of  no  branch  of  pleading,  in  which  most  professional 
men  have  so  little  skiD,  as  in  this.  It  will  be  their  own  fault, 
hereafter,  if  their  knowledge  is  not  improved.  We  know  of 
some  accomplished  pleaders,  who  we  believe  will  date  from  the 

»  Hob.  127  1  Leon.  178.  Cro.  Jac.  165.  Bro.  Ab.  Traverse,  pi.  14.  2  Mod. 
274.  Com.  Dig.  Pleader,  E.  14.  Bac.  Abr.  PleaSj  &c.  G-  8.  Trespass,  I. 
2.  (2.)  2  Day,  431.  Esp.  Dig.  413. 

«  Bac.  Abr.  Tresp.  I.  2.  (2.)  Cro.  Jac.  165. 

3  Vid,  10  Co.  95.  a.  Bac.  Abr.  Pleas,  &c.  N  6.  Velv.  174.  b.  note, 
VOL.    VIII. NO.    XV.  13 
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publication  of  this  chapter,  the  spoiling  of  their  accustomed  sport 
with  the  preposterous  traverses  of  their  antagonists.  Indeed  the 
doctrine  of  traverse  is  here  made  as  plain  as  any  portion  of  the 
book ;  and  is  shown  to  rest  on  as  clear  and  rational  principles  as 
any  other  part  of  pleading.  We  know  not  how  to  benefit  our 
readers  by  extracts.  The  syntax  is  so  compacted,  that  it  will 
not  bear  separation  5  and  the  discussion  is  too  long  for  admission 
into  our  pages. 

Double  pleading  (as  it  is  usually  termed)  is  treated  of,  in 
chapter  eighth,  under  the  head  of  Duplicity.  We  quote  §  25, 
to  show  how  imposing  is  the  array  of  reason  and  authority  against 
a  constructi(Hi  given  by  the  court  in  Massachusetts  to  die  stat- 
ute allowing  a  defendant  ^  to  plead  as  many  several  matters  as 
he  shall  think  necessary  for  his  defence.' 

'  §  25.  When  several  pleas  in  bar  are  pleaded,  in  virtue  of 
this  statute,  to  one  and  the  same  thing  or  demand,  ecu:h  of  them 
is  treated,  and  operates,  as  if  it  were  pleaded  alone :  It  being  an 
established  rule,  that  one  of  tbeni  *  cannot,'  in  the  language  of 
Lord  Ch.  J.  Willes,  '  be  taken  in  to  help,  or  destroy  another ;' 
but  that '  every  plea  must  stand  or  fall,  hyitselp,^  And  the 
opinion  of  Mr.  J.  Buller  is  expressed  in  terms  almost  literally  the 
same.*  No  one  of  them^  therefore,  can  have  the  effect  of  dispen- 
sing with  the  proof  o£  what  is  denied  by  another.^  Hence  if  the 
defendant  pleads,  first  the  general  issue,  and  then  pleads  specially 
matter  in  avoidance,  which  impliedly  confesses  the  declaration  — 
(as  if  he  pleads  first,  non  est  factum,  and  adds  a  special  plea  of 
usury,  duress,  infancy,  payment,  &c.,  or  pleads  all  these,  in  suc- 
cessive special  pleas  —  or  pleads  first,  not  guilty,  and  then  special 
matter  o^ justification  or  discharge) ;  the  matter  of  avoidance  thus 
pleaded,  though  inconsistent  with  the  general  issue,  does  not  su- 
persede the  necessity  of  the  plaintiff's  proving  his  declaration,* 

>  Willes,  380. 

«  1  T.  R.  125— ^cc.  5  Serg.  &  R.  411,  per  Duncan,  J. 
3  2  East,  426.    5  lb.  463.    2  Johns.  R.  437.    2  Phil.  Ev.  97.  n.  a.   1  Stark. 
Ev.  296.  n.  389.  n.  1  Chitt.  PL  543.  5  Taunt.  233.  2  N.  Hamp.  R.  89, 

*  *  See  a  contrary  opinion,  15  Mass.  R.  48,  where,  in  an  action  of  slander, 
the  defendant  pleaded  (in  virtue  of  a  statute,  similar  to  that  of  4  Ann.)  the 
general  issue,  and  also  a  special  justification :  In  which  case  it  was  re- 
solved, that  the  admission  contained  in  the  special  plea,  that  the  words 
charged  were  uttered  by  the  defendant,  was  sufficient  proof  of  that  fact ; 
and  that  the  plaintiff  was,  consequently,  not  bound  to  prove  the  uttering  of 
the  words.     And  in  the  very  ingenious  argument  of  the  learned  judge,  who 
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For  a  contrary  rule  would  defeat  the  very  object  of  the  sUtate  — 
which  manifestly  is,  to  enable  the  defendant,  not  only  to  plead, 
but  on  the  trial,  to  rely  upon,  as  many  different  defences,  as  he 
may  choose  to  put  upon  the  record.  But  if  a  plea  in  avoidance 
were  held  to  destroy  the  effect  of  the  general  issue  ;  it  is  manifest 
tliat  the  statute,  allowing  the  defendant  to  plead  both  pleas,  would 
be  altogether  nugatory.  And  the  effect  would  plainly  be  the 
same,  if  one  of  two  inconsistent  pleas  in  avoidance  (as  payment, 
and  accord  and  satisfaction,  both  pleaded  to  the  whole  demand), 
were  held  to  disprove  the  other.  Indeed,  it  appears  clear,  that 
the  benefit  or  prioilege  intended  to  be  conferred  upon  the  defend- 
ant, by  this  statute,  must  be  lost  to  him,  unless  his  several  pleas 
are  treated,  and  allowed  to  operate,  as  entirely  independent  of 
each  other,' 

Distant  readers  may  not  be  aware  that  the  universal  dissatis- 
faction of  the  profession  induced  the  legislature  of  Massachu- 
setts to  restore  by  statute,  what  was  believed  to  be  the  proper 
construction  of  the  law  on  this  point.     (St.  1826,  c.  107.) 

Profert  and  Oyer,  and  Departure,  which  constitute  the  second 
and  third  parts  of  this  chapter,  and  Demurrer  to  pleadings  and 
to  evidence,  which  is  the  subject  of  die  next,  are  discussed  most 
clearly  and  precisely,  and  in  that  lucid  order  and  sequence 
which  characterize  the  whole  work. 

The  last  chapter,  on  Arrest  of  judgment  and  Repleader,  con- 
tains a  marginal  note,  which  we  think  proper  to  give  at  large. 

*It  is  said,  (1  Saund.  228.  b.  n.  1.)  by  Mr.  Serjeant  WilUame 
—  an  authority,  not  to  be  slightly  questioned  —  that '  when  a  pro- 
mise depends  upon  the  performance  of  something,  to  be  first  done 
by  him,  to  whom  the  promise  is  made,  and  in  an  action  on  such 
promise,  the  declaration  does  not  aver  performance  by  the  plain- 
tiff, or  that  he  was  ready  to  perform,  and  there  is  a  verdict  for  the 
plaintiff;  such  omission  is  cured  by  the  verdict,  by  the  common 
law,  but  is  a  fatal  objection,  afler  a  judgment  by  default.'  But 
with  great  deference,  the  former  of  these  propositions,  although 
apparently  countenanced  by  a  general  remark  of  Lord  Mansfield, 
in  the  case  referred  to  by  the  learned  writer,  (2  Burr.  900),  ap- 
pears inconsistent,  not  only  with  the  whole  current  of  authority  ; 

delivered  the  opinion  of  the  court,  the  same  rule  is  held  to  extend  to  every 
case,  in  which  the  general  issue,  and  a  special  plea  in  avoidance,  are  plead- 
ed to  one  and  the  same  demand.  But  this  opinion  appears  to  be  opposed, 
not  only  to  the  spirit  of  the  statute,  but  to  the  general  practice  under  it.' 


Digitized  by  CjOOQIC 


104  GouUPs  PU^ng.  [Juljr, 

but  alio  with  the  definile  and  well  established  principles,  stated 
and  explained  m  the  text.  Indeed  the  principle  of  the  great  and 
standard  case,  as  it  may  properly  be  called,  of  Rushton  v,  Aspi- 
naU,  Douglas'  Rep.  679,  seems  to  stand  in  direct  opposition 
to  the  rule  laid  down  by  Mr.  Serjeant  Williams,  In  that  case, 
which  was  an  action  against  the  indarser  of  a  bill  of  exchange, 
the  declaration,  though  complete  in  other  respects,  alleged  neither 
a  demand  on  the  acceptor,  nor  notice  to  the  defendant,  of  the  dis- 
honor of  the  bill.  And  after  a  general  verdict  for  the  plaintiff, 
judgment  was  arrested,  by  the  court  of  King's  Bench,  who  held 
each  of  the  omissions,  above  mentioned,  fatal.  The  precise  prin- 
ciple of  this  deteimination  was,  that  as  against  the  indorser  of  a 
bill,  whose  liability  is  only  secondary  and  conditional,  such  de- 
mand and  notice  are  conditions  precedent ;  the  performance  of 
which,  or  either  of  which,  cannot  be  presumed,  from  the  finding 
of  the  facts  alleged  in  the  declaration  ;  because  proof  of  all  the 
latter  facts  does  not,  and  cannot,  involve  proof  of  such  perform- 
ance.    Vid.  2  New  Rep.  239.  240.' 

After  this  imperfect  account  of  the  matter  of  this  volume,  we 
cannot  conclude  our  notice  without  expressing  admiration  of  the 
manner  in  which  it  is  written.  The  work  seems  to  us  to  be  a 
finished  model  of  legal  style.  We  except,  however,  to  the  verb 
daim,  as  used  in  the  extracts  we  have  made  from  the  first 
chapter. 

A  word  here  concerning  the  law-school,  in  which  the  author 
of  this  work  has  so  long  lal^red,  and  with  such  fruits,  will  not 
be  misplaced.  That  school  was  established,  in  1782,  by  the 
late  venerable  Tapping  Reeve  —  qui  nihil  in  vita  nisi  laudan* 
dum  aut  fecit,  aut  dixit,  ac  sensit  —  and  was  under  his  sole 
instruction  until  1798.  Mr.  Gould,  during  this  year,  began  to 
give  lectures,  jointly  with  Judge  Reeve,  and  their  united  labors 
were  continued  until  1820.  Since  that  time,  Judge  Gould  has 
had  no  assistant.  The  number  of  students  who  have  attended 
his  lectures,  during  the  last  thirty-four  years,  is  about  eight  hun- 
dred ;  and  about  four  hundred  had  previously  received  the  in- 
structions of  the  founder  of  the  institution.  A  catalogue  of  the 
Utchjield  Law  School  would  contain  the  names  of  *  many  of 
the  most  eminent  men  of  our  country,  in  the  several  depart- 
ments of  the  national  and  state  governments,  and  especially  at 
the  bar  and  on  the  bench.  The  late  Chief  Justice  of  Con- 
necticut lived  to  see  the  extensive  and  extending  benefits  of  the 
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phn  to  which  he  gave  the  first  impulse ;  but  it  is  reserved  to 
the  hundreds  of  his  grateful  auditors,  who  cherish  his  memory 
with  filial  reverence  and  affection,  to  witness  its  wider  difitisioo 
and  its  more  eflfective  agency  in  elevating  the  character  and 
advancing  the  honor  of  their  profession.'  (See  Encydop. 
Jlmer.  art.  Litchfield.     2  U.  S.  Review^  pp-  81,  82.) 


ART.  VII.— ANGELL  AND  AMES  ON  CORPORATIONS. 

A  Treatise  on  the  Law  of  Private  Corporations  Aggregate. 
By  Joseph  K.  Angell  and  Samuel  Ames.  Boston.  Bil- 
liard, Gray,  Litde,  &  Wilkins.     1832.     8vo.     pp.  589. 

The  urgent  want  of  a  treatise  on  corporations  adapted  to  the 
United  States,  has  long  been  felt  by  the  profession.  Not  only 
have  corporations  multiplied  among  us  during  the  last  thirty  years 
to  an  extent  without  parallel  in  any  other  country,  but  they  have 
been  created  for  a  great  variety  of  purposes,  to  which  in  England 
they  had  been  seldom  or  never  applied.  Thus,  to  say  nothing 
of  municipal  corporations,  we  have  corporations  for  banking, 
insurance,  building  bridges,  turnpikes,  railroads,  and  canals,  for 
building  and  occupying  wharves,  and  holding  and  improving  lands 
and  buildings,  for  manufacturing,  and  for  owning  and  employing 
vessels ;  besides  a  great  variety  for  charitable  purposes  and  the 
promotion  of  learning,  religion,  agriculture,  and  the  arts.  Indeed 
scarcely  any  object  can  be  imagined  requiring  the  cooperation 
of  associations,  for  which  acts  of  incorporation  have  not  been 
obtained.  In  consequence  of  the  great  number  of  these  bodies, 
the  large  amount  of  capital  invested  in  some  of  them,  and  the 
peculiar  regulations  to  which  the  state  legislature  have  at  various 
times  subjected  them,  the  controversies  to  which  they  have  beerf 
parties  have  been  very  numerous.  The  law,  therefore,  on  the 
subject  of  corporations,  which  we  received  from  the  mother 
country,  as  might  be  supposed,  has  in  some  parts  been  much 
changed  and  in  others  much  developed  among  us. 

Previously  to  the  publication  of  the  treatise  of  Messrs.  Angell 
and  Ames,  no  work  had  appeared  calculated  to  supply  the  want 
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of  a  systematic  treatise  on  corporations  embracing  the  American 
decisions.     Our  authors  in  their  preface  say, 

*  The  inconvenience  experienced  from  the  want  of  a  work  of 
reference  upon  the  legal  rights  and  obligations  which  grow  out  of 
the  relations  between  a  body  corporate  and  the  public,  and  be- 
tween a  body  corporate  and  its  members,  has  in  this  country  long 
been  the  subject  of  complaint.  The  design  of  the  authors,  in  un- 
dertaking their  uninviting  task,  was  to  supply  this  deficiency  in 
our  hihUothcca  legum,  as  far  as  their  qualifications  would  permit. 

*  The  first  English  work  which  has  professed  to  be  exclusively 
and  systematically  devoted  to  corporation  law  is  that  of  Mr.  Kyd, 
published  in  London  in  1793.  The  author  just  named  assumed 
to  treat  generally  of  the  law  of  corporations ;  but  his  work,  for  the 
reasons  referred  to,  is  chiefly  made  up  of  authorities  and  prece- 
dents that  relate  to  municipal  institutions ;  and  yet,  by  reporting 
adjudged  cases  at  length,  he  has  swelled  his  work  into  two  con- 
siderable octavo  volumes.  The  production  of  Mr.  Kyd  is  very  far 
from  meeting  the  wants  of  the  profession  in  America  at  this  day ; 

Jirst,  because  it  is  confined  principally  to  municipal  corporations ; 
secondly,  because  corporation  law  had  not  attained  its  present 
perfection  in  England,  when  Mr.  Kyd  wrote;  and  thirdly,  be- 
cause important  changes,  both  silent  and  declaratory,  have  been 
made  in  this  country  as  regards  the  law  of  private  corporations. 
It  has  long  been  the  aim  of  our  courts  to  apply  the  old  principles 
of  the  common  law  upon  the  subject  of  corporations  with  such 
modifications  as  are  suited  to  the  views  of  an  enlightened  age. 
"  With  the  multiplication  of  corporations,"  says  one  of  the  Judges 
of  a  sister  State,  ''  which  has  and  is  taking  place  to  an  almost  in- 
definite extent,  there  has  been  a  corresponding  change  in  the  law 
respecting  them;"  and  he  adds,  that  "this  change  of  law  has 
arisen  fi-om  that  silent  legislation  by  the  people  themselves,  which 
is  continually  going  on  in  a  country  such  as  ours,  the  more 
wholesome,  because  it  is  gradual,  and  wisely  adapted  to  the  pecu- 
liar situation,  wants,  and  habits  of  our  citizens." 

*  Mr.  Kyd's  work  remained  for  a  long  time  the  only  English 
work  upon  the  subject.  In  1827,  appeared  the  treatise  of  Mr. 
Willcock,  which  is  more  limited  in  its  plan  than  the  former ;  it  is 
not  only  confined  to  municipal  corporations,  but  the  author  avows, 
that  he  does  not  pretend  to  consider  the  power  of  a  corporation,  to 
take,  hold,  and  transfer  property,  make  contracts,  &c.*    pp.  vi.  vii. 

Messrs.  Angell  and  Ames  in  the  work  before  us  appear  to 
have  collected  the  reported  cases,  both  English  and  American, 
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relating  to  their  subject  with  sufficient  diligence,  and  generaUy 
to  have  thrown  their  matter  into  a  convenient  arrangement. 
They  have  in  many  instances  carefully  examined  and  skilfully 
digested  the  authorities  cited,  and  have  occasionally  given  judi- 
cious and  manly  criticism  upon  questionable  decisions. 

Although  we  are  desirous  of  giving  the  authors  all  the  praise 
which  they  justly  merit  for  preparing  a  very  useful  compilation, 
yet  truth  obliges  us  to  confess  that  its  value  is  in  some  degree  im- 
paired by  numerous  faults.  It  abounds  throughout  with  obvious 
marks  of  haste  and  carelessness.  The  composition  is  often 
loose  and  slovenly  in  the  extreme,  and  in  many  places  sets  all  the 
rules  of  grammar  at  defiance.  Some  parts  of  the  work  indeed 
seem  like  memoranda  taken  by  a  person  for  his  private  use, 
rather  than  sentences  written  out  for  publication.  Occasionally 
matter  is  thrust  into  notes,  which  ought  to  have  been  placed  in 
the  text,  and  for  no  sufficient  reason  that  we  can  discover.  In 
many  places  the  reader  is  oppressed  with  that  painful  sense  of 
weariness  which  an  indigested  and  ill-compacted  heaping  of 
materials  usually  produces.  The  subjects  for  examination  are 
frequently  introduced  in  a  very  careless  and  inartificial  manner, 
without  any  statement  of  the  principles  which  are  setded  or  are 
in  controversy.  This  mode  of  proceeding  is  very  unsatisfactory 
to  the  reader,  as  it  imposes  upon  him  the  task  of  extracting  from 
the  authors'  statements  of  decisions  and  dicta,  the  principles, 
which  it  is  the  object  of  a  systematic  treatise  to  ascertain. 

In  illustration  of  the  preceding  remarks,  we  shall  give  exam- 
ples from  the  work  of  some  of  the  faults  which  we  have  noticed. 

The  errors  in  grammar  are  very  abundant,  otherwise  we 
should  not  have  thought  it  necessary  to  mention  them.  The 
following  may  serve  as  a  sample  out  of  a  much  larger  number 
which  we  noticed  in  perusing  the  work. 

'But  still  that  seminary,  like  others,  were  usually  called 
schools.'    p.  29. 

*  A  school-house  and  land  was  vested  in  trustees.'     p.  89. 

'  That  the  corporation  named  as  plaintiffs  was  created.'  p. 
226. 

*  When  the  interests  and  good  government  of  the  corporate 
body  requires  it.'     p.  246. 

*  The  above  principle  will  apply  equaUy  strong  J    p.  262. 
'  Though  it  be  began.'    p.  288. 
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The  following  passage  occurs  on  p.  80.  *  The  civil  law  id 
this  particular,  corresponded  with  the  system  established  by 
the  statutes  of  mortmain,  since,  according  to  it,  a  corporation 
could  not  purchase  or  receive  donations  of  land  without  license. 
Collegium  si  nuUo  speciali  privUegio  subnixum  sit  kareditaiem 
capere  nan  posse,  duhium  non  sit.* 

To  this  passage  the  following  note  is  appended* 

*  Browne's  Civil  Law,  103.  Lib.  8,  Code  de  haered.  institueil. 
Salem  Mill  Dam  Corporation  v.  Ropes,  6  Pick.  Rep.  23.  And  if 
by  charter  or  act  of  incorporation  the  stock  of  the  company  is 
divided  into  a  certain  number  of  shares,  that  number  cannot  be 
changed  by  the  company.     Ibid.'     p.  80. 

Why  the  statement,  that  the  number  of  shares  directed  by 
the  act  of  incorporation  cannot  be  changed  by  the  company, 
should  be  placed  in  a  note,  we  are  at  a  loss  to  conjecture,  unless 
it  is  because  the  authors  could  not  find  a  convenient  place  in 
the  text  (o  dispose  of  it.  Yet  it  is.  evidently  a  principle  of  law 
quite  as  interesting  and  important  as  many  which  are  stated  in 
the  text. 

On  p.  55  it  is  said,  '  And  also  where  a  name  of  a  corporate 
grantor  is  mistaken,  as  where  John,  Abbot  of  N.  granted  com- 
mon of  pasture  to  J.  S.  by  the  name  of  William,  Abbot  of  N. 
the  grant  is  still  good.' 

The  note  upon  this  passage  is  — 

*  6  Rep.  65,  and  Bac.  Ab.  Tit.  Corpor,  And  in  all  grants  by 
or  to  corporations,  if  there  is  enough  expressed  to  show  that  there 
is  such  an  artificial  being,  and  to  distinguish  it  from  all  others, 
the  body  politic  is  well  named,  although  there  is  a  variation  of 
words  and  syllables.  10  Rep.  135.  So  if  the  name  be  expressed 
by  words  which  are  synonymous,  it  is  sufficient,  as  where  a  col- 
lege was  instituted  by  the  name  of  Guardianus  et  Scholares,  and 
they  made  a  lease  by  the  name  of  Castas  et  Scholares,  it  was  ad- 
judged good.  lb.  And  so,  if  J.  S.  Abbot,  of  B.  makes  a  lease 
by  the  name  of  J.  S.  Clericus,  of  B.  11  Rep.  21.  Where  an 
obligation  was  made  to  a  corporation,  founded  by  the  name  of 
"  Mai/ or  et  Burgenses  Burgi  Dam,  Regis  de  Lynn  Regis,"  by  the 
name  of  ** Mayor  et  Burgenses  de  Lynn  Regis"  and  without 
saying  Burgi  Dom,  Regis,  it  was  held  that  the  name  of  the  corpo- 
ration was  sufficiently  expressed.  10  Rep.  125.  And  where  the 
"  Dean  and  Chapter  of  the  Cathedral  Church  in  Oxford  "  made  a 
lease  by  the  name  of  "  The  Dean  and  Chapter  of  the  Cathedral 
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Church  in  the  University  of  Oxford,"  it  was  adjudged  good,  as 
the  place  of  situation  was  well  and  sufficiently  shown.  Poph.  57. 
Whether  a  particular  corporation  is  intended  by  a  description  in  a 
partition,  is  for  the  determination  of  the  jury. — Society  for  piopa- 
gating  the  Gospel  v.  Young,  2  N.  H.  Rep.  310.' 

Are  not  all  the  pomts  stated  in  the  note,  as  deserving  of  a 
place  m  the  text,  as  the  one  found  there  ? 

The  foUowiDg  is  an  example  of  the  crude  and  unsatisfactory 
mode  in  which  matter  is  heaped  together  in  this  volume,  and  of 
the  disjointed  and  inccmsequential  style  in  which  parts  of  it  are 
written. 

'  There  is  a  loose  dictum  of  Mr.  Chief  Justice  Parscms,  *'  that  a 
corporation  cannot  acquire  a  freehdd  by  a  disseizin  committed  by 
itself."  No  authority  is  cited  by  the  learned  judge ;  but  from 
some  very  early  cases  it  appears,  that  the  same  objection  was  fre- 
quently taken,  but  invariably  overruled.  Thus,  it  is  laid  down, 
that  a  corporation  cannot  be  aiding  to  a  trespass,  nor  give  a  war- 
rant to  do  a  trespass  without  writing :  and  it  appears  from  the  case 
cited,  that  a  corporation  cannot  give  a  command  to  enter  into 
land,  without  deed,  nor  do  any  thing  which  vests  or  devests  a 
freehold,  nor  ctccept  a  disseizin  made  to  their  use,  vnthout  deed. 
It  is  said  too,  by  Fitzjames,  Justice,  that  a  corporation  cannot  do 
a  tort  but  by  their  uniting  under  their  seal:  which  imports  that 
by  their  writing,  they  may.'    p.  102. 

When  the  writers  say,  *  that  the  same  objection  was  (rften 
taken,  but  invariably  overruled,'  the  reader  is  somewhat  at  a 
loss  to  know  what  objection  is  meant,  as  the  expression  used  by 
Ch.  J.  Parsons  is  not  m  the  form  of  an  objection.  Having  con- 
quered this  difficulty,  he  is  next  led  to  expect,  as  the  succeed* 
ing  sentence  begms  <  thus,'  to  find  some  examples  of  cases  in 
which  the  objection,  *  that  a  corporation  cannot  acquire  a  free- 
hold by  disseizin,'  was  raised  and  overruled.  But  instead  of 
this  he  finds^  it  stated  that  *  a  corporation  cannot  do  any  thing 
which  vests  or  devests  a  freehold,  or  accept  a  disseizin  made  to 
their  use,  without  detd^  that  is,  the  objection  is  apparently  sup- 
ported, with  certain  exceptions. 

We  do  not  say  that  the  passage  just  cited  is  unintelligible,  or 
that  a  useful  principle  may  not  be  extracted  from  it  by  an  atten- 
tive student,  especially  if  he  examines  the  remainder  of  the 
section.  But  die  reader  is  compelled  to  study  the  passage  very 
carefully,  first,  to  understand  it,  and  next,  to  draw  from  it  the 
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conclusions  to  which  it  leads — a  labor  which  the  authors  should 
have  saved  him. 

An  error  of  a  more  serious  character  than  any  which  we  have 
hitherto  noticed,  occurs  in  the  followbg  passage. 

*  The  liability  of  a  corporation  as  bailee,  is,  like  that  of  a  natural  • 
person,  to  be  determined  by  the  nature  of  the  bailment — the  de- 
gree of  care  required  from  it,  and  the  degree  of  care  or  diligence 
used.  In  case  of  a  general  deposit  accordingly,  as  a  bank  receives 
profit  fi'om  the  use  of  the  money  deposited,  it  is  liable  for  ordinary 
neglect,  and  is  bound  to  pursue  the  course  usual  with  banks  in 
such  matters :  whereas  in  case  of  a  special  deposit,  from  which  it 
receives  no  profit  whatever,  but  which  is  merely  for  the  accommo- 
dation of  the  bailor,  it  is  liable  only  for  gross  neglect,  equivalent 
in  its  effects  upon  contracts,  to  fraud/    pp.  134, 135. 

It  is  difficult  to  imagine  what  ideas  the  authors  can  intend  to 
convey,  when  they  say  that  in  case  of  a  general  deposit  a  bank 
*  is  only  liable  for  ordinary  neglect,  and  is  bound  to  pursue  the 
course  usual  with  banks  in  such  matters.'  The  least  thought 
on  the  subject  would  have  satisfied  them,  that  in  case  of  a  general 
deposit,  the  depositor  is  the  lender,  and  the  bank  the  borrower,  of 
the  money  deposited,  which  ceases  to  be  the  property  of  the 
depositor,  and  becomes  that  of  the  bank,  and  that  the  obligation 
of  the  bank  is  to  repay  the  depositor  an  amount  of  money  equal 
to  that  deposited  by  him,  with  or  without  interest,  according  to 
the  agreement  of  the  parties.  To  suppose  the  principles  of  the 
law  of  bailments  could  apply  to  a  simple  loan  of  this  kind,  is  a 
strange  and  almost  ludicrous  blunder.  It  is  but  justice  to  say 
that  the  opinion  of  the  court  in  the  case  cited  by  the  authors, 
Foster  v.  Essex  Banlf,  17  Mass.  R.  479,  affords  no  ground  for 
.the  position  taken  by  them.  The  part  of  the  opinion  of  Ch.  J. 
Parker  on  which  they  probably  rely,  as  it  seems  particularly 
referred  to,  is  as  follows :  *  It  was  urged  by  the  plaintiffi'  coun- 
sel, that  this  is  not  a  naked  bailment,  but  is  accompanied  with 
an  advantage  from  the  use  of  the  property,  or  the  credit  derived 
from  the  custody  of  it ;  and  that  this  ought  to  be  viewed  in  the 
light  of  a  reward,  so  that  the  case  will  be  brought  within  the 
principle  of  bailment  for  hire  or  reward.  If  it  be  so,  the  prin- 
ciple applicable  to  this  species  of  bailment  goes  no  further  than 
to  make  the  bailee  liable  in  case  of  ordinary  neglect;  so  that 
if  lie  shows  that  he  used  due  care,  and  nevertheless  the  goods 
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were  stolen,  he  would  be  excused.'  It  is  evident  that  in  this 
passage  no  comparison  is  attempted  between  general  and  special 
deposits.  Every  thing  that  the  judge  says  is  in  reference  to  the 
case  of  the  special  deposit  before  him.  It  is  merely  an  admis- 
sion that  if  in  the  case  of  a  special  deposit,  the  bank  received 
any  advantage  from  the  use  of  the  property  or  the  credit  de- 
rived from  the  custody  of  it,  the  bank  would  be  liable  for  ordi- 
nary neglect.  He  afterwards  shows  that  the  bank  does  derive 
no  such  advantage  from  a  special  deposit,  and  therefore  con- 
cludes that  it  is  only  liable  for  loss  arising  from  gross  negligence 
or  fraud  in  regard  to  it. 


ART.  VIIL— THE  CITING  OF  AUTHORITIES. 

De  La  Jurisprudence  Des  Arrets.     Par  A.  M.  J.  I.  Dupin, 

Avocat  et  Docteur  en  droit  a  L'  Universite  de  Paris,    1 825. 

We  presume  that  this  litde  treatise  is  not  unknown  to  many  of 
the  readers  of  the  Jurist.  We  have  placed  it  at  the  head  of 
this  article,  not  so  much  with  a  view  of  giving  a  detailed  account 
of  its  contents,  as  a  convenient  tide  to  a  brief  essay  of  our  own. 
In  the  course  of  our  remarks,  however,  we  shall  not  fail  to  draw 
upon  the  sentiments  of  its  distinguished  author  wherever  they 
may  seem  to  us  capable  of  shedding  any  light  upon  the  subject 
matter  of  discussion. 

In  the  very  commencement  of  the  Jurisprudence  Des  Arrets, 
Dupin  laments  the  excessive  augmentation  of  law  books  in 
France  ;  and  aims  a  sarcastic  and  pointed  rebuke  at  those  who 
contribute  so  largely  to  this  mischief,  by  their  loose  and  endless 
citation  of  decisions  upon  every  question  which  they  may  have 
occasion  to  agitate  before  the  courts.  *  Nothing,'  says  he,  *  is 
more  common  at  the  present  day  than  the  citation  of  arrets.  A 
class  of  advocates  who  have  no  pretensions  to  any  other  science, 
still  pride  themselves  upon  theu-  ability  to  array  a  phalanx  of 
decided  cases.'  It  has  struck  us  that  this  remark  is  not  without 
force  upon  this  side  of  the  Atlantic,  for  any  lack  of  a  similar 
class  in  the  profession  to  which  it  may  be  justly  applied.  In- 
deed this  species  of.  professional  pedantry  is  very  common 
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among  us.  We  lately  observed  a  report  of  a  case  decided  in 
ODe  of  the  neighboring  States,  in  which  the  counsel  in  defence 
cited  no  less  than  one  himdred  and  twenty  authorities.  It  is 
true  that  the  cause  was  one  of  importance,  elaborately  argued 
by  counsel,  and  gravely  considered  by  the  court ;  and  one  which 
necessarily  involved  a  considerable  variety  of  legal  principles. 
.  The  mode,  however,  in  which  a  considerable  portion  of  this 
formidable  array  of  authorities  (using  the  word  here  as  synony- 
mous with  decided  cases,)  was  mustered,  will  be  readily  under- 
stood, by  stating  an  instance  of  the  latitude  with  which  they  were 
cited  to  a  single  point  which  was  incidentally  made  in  the  course 
of  the  proceedings. 

In  this  case  the  plaintiff  had  failed  to  insert  any  ad  damnum 
in  his  writ.  The  error  was  not  discovered  till  after  verdict. 
Then  arose  the  question  *-  ^  Whether  the  want  of  an  ck/  dam- 
num was  a  defect  amendable  before  judgment  ?'  In  opposition 
to  the  motion  to  amend,  the  counsel  in  defence  referred  to  no 
less  than  sixteen  decided  cases  as  authorities.  If  a  single  one 
of  these  had  been  directly  m  point,  and  remabed  uncontradict- 
ed, it  was,  according  to  die  doctrine  of  courts,  of  bindipg  effir 
cacy,  and  consequendy  sufficient  to  defeat  the  motion.  Tbid, 
however,  was  not  the  case.  The  question  was  regarded  as  a 
new  one.  All  these  authorities,  then,  were  necessarily  but  so 
many  analogies  more  or  less  remote,  and  the  marshalling  of 
them  a  mere  process  of  induction.  As  to  the  degree  of  force 
which  they  might  possibly  exert  in  this  way,  there  might,  per- 
haps, be  some  little  difference  of  opinion ;  one  would  hardly 
suppose,  however,  that  they  could  possibly  have  sufficient 
weight  to  jusdy  entide  them  all  to  a  place  in  the  reported  argu- 
ment on  the  question.  Modka  enim  drcumstarUia  varietas 
totum  plerumque  jus  immutat.  And  this  ancient  and  peremp- 
tory maxim  of  the  law  contaiqs  a  wholesome  admonition  to 
both  lawyers  and  judges,  not  to  be  too  prodigal  in  the  use  of 
mere  analogies. 

The  instance  above  pointed  out  may  be  a  strong  one,  diough, 
as  we  believe,  by  no  means  very  extraordinary.  The  pracdce 
of  an  excessive  citation  of  cases  has  become  a  very  general 
abuse,  the  causes  of  which  are  not  very  difficult  to  discover ; 
and  if  some  of  these  shall  be  found  not  remarkably  flattering  to 
the  profession,  the  evil  is  not,  on  that  account,  to  be  regarded 
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with  aoy  particular  iodulgeneey  or  the  eorrecdoD  of  it  deemed  a 
matter  of  slight  importance. 

It  is  not  a  very  harsh  supposition  to  attribute  a  considenUe 
portion  of  this  evil  to  downright  profesnonal  pedantry. .  A  long 
list  of  citations  is,  in  some  sort,  prima  facie  evidence  that  the 
counsel  who  brings  them  into  court  has  seen  something  more  of 
them  than  the  mere  memorandum  of  reference  contained  on  his 
brief.  The  presumption  is,  in  the  absence  of  evidence  to  the 
contrary,  that  each  of  these  cases  has  been  made  the  subject  of 
particular  investigation  and  study.  Where  the  number  of  cita* 
tions  amount  to  scores,  scattered  through  an  equal  number  of 
volumes,  and  spread  over  hundreds  of  pages,  they  certainly 
convey  no  slight  compliment  to  the  learning  and  industry  of  the 
individual  who  has  bad  the  patience  and  research  to  furnish 
himself  with  the  materid  of  forensic  warfare,  drawn  from  such 
an  immense  variety  of  sources.  What  a  prodigiously  learned 
man  must  he  be  who  has  consuhed  so  many  books !  What 
question  can  there  be  of  the  erudition  of  the  advocate  who  in- 
vokes to  his  cause  the  aw&il  oracles  of  the  Year  Books — who 
calls  in  as  allies  Fitzherbert  and  Rastel,  refers  you  to  Croke 
Elizabeth  and  Croke  James,  and  down  through  a  kxig  line  of 
their  successors  ?  AH  this  has  the  appearance  of  great  eruditioB, 
and  yet,  as  every  lawyer  biows,  it  may  all  be  effected  with  very 
little  labor  and  less  learning.  All  that  is  necessary  is  a  trans- 
cript from  some  title  in  a  tolerable  digest,  or  a  copy  of  the  re- 
ferences collected  in  some  leading  case  of  an  analogous  char- 
acter. Much  do  we  fear  that  this  imposing  patchwork,  which 
so  often  enlarges  the  philactery  of  professional  vanity,  is  not  the 
honest  work  of  the  wearer  it  adorns,  but  pilfered  ready-made 
from  some  other's  wardrobe. 

It  is  not  vanity  alone  which  has  created  and  perpetuates  this 
abuse.  The  source  of  the  mischief  lies  deeper.  Indeed,  we 
are  inclined  to  think,  that  a  want  of  correct  ideas  as  to  the  real 
object  and  true  value  of  reported  decisions,  has  more  than  any 
thing  else,  led  to  this  unfortunate  habit  of  encumbering  our  Re- 
ports with  unnecessary  and  perplexing  references.  If  the  point 
at  issue  is  one  on  which  the  law  is  clear  and  positive,  as  in  the 
instance  of  a  general  principle  of  law  reduced  to  a  formula  by 
statute,  or  declared  in  comprehensive  and  definite  terms  by  a 
maxim  of  acknowledged  authority,  there  is  surely  no  need  of  a 
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reference  to  any  other  authority  than  the  written  text  which  em- 
bodies the  law.  Every  thing  beyond  that  can  only  confuse  and 
not  elucidate  the  subject.  If  the  lawyer  can  place  his  case  upon 
some  well  established  principle  of  law  he  has  placed  it  on  a  safe 
foundation.  It  stands  well  without  any  collateral  aid.  A  scaf- 
folding of  analogies  may  impair  its  symmetry,  may  even  par- 
^ally  cover  up  and  hide  from  view  the  firm  base  on  which  it 
rests,  but  the  lumber  of  such  props  can  never  add  one  jot  to  the 
strength  of  its  position.  Or,  to  use  the  still  more  forcible  illus- 
tration of  a  French  commentator,  *  why  attempt  to  gather  the 
scattered  and  imperfect  rays  of  light  from  objects  which  only 
reflect  them,  when  we  may  warm  ourselves  in  the  open  sun- 
shine ? ' 

It  may  be  said,  and  with  entire  truth,  that  cases  will  arise  in 
the  changing  business  and  fluctuating  relations  of  society,  which 
are  in  a  measure  new,  and  which  cannot  be  readily  brought 
within  the  application  of  any  fixed  and  well  defined  principle  of 
law.  It  is  also  admitted  that  they  will  arise  far  more  frequently 
under  an  unwritten,  than  under  a  written  system  of  law.  What 
course  is  the  judge  or  advocate  to  pursue  to  arrive  at  a  satisfac- 
tory solution  of  these  novel  problems  ?  Two  modes  offer  them- 
selves to  his  assistance ;  and  he  may  put  himself  under  the 
direction  of  either;  —  or,  indeed,  he  may  avail  himself  of  their 
united  aid.  He  may  plunge  into  the  deep  and  darksome  mine 
of  judicial  decisions,  and  fishing  up  here  and  there  a  detached 
fragment  of  law,  connect,  as  well  as  he  may  be  able,  the  dis- 
jointed atoms,  and  in  this  way  lay  a  foundation  for  his  opinion. 
When  he  has  done  this,  he  will,  it  is  true,  have  laid  a  legal 
foundation  for  his  judgment,  his  decision  will  rest  on  authority, 
and  the  result  may  be  correct.  The  process,  however,  by  which 
he  has  attained  it,  is  one  of  the  most  difficult  which  the  intellect 
of  man  can  be  called  to  accomplish ;  and  when  laborious  re- 
search and  critical  discrimination  have  done  their  utmost,  we 
doubt  whether  a  conclusion  thus  based  is  one  on  which  the 
mind  often  reposes  with  a  feeling  of  entire  security.  The 
structure  is  at  best  but  a  piece  of  mosaic  laid  down  of  fragment- 
ary materials,  differing  from  each  other  as  widely  in  their  pro- 
portions, age,  and  consistency,  as  the  sources  from  which  they 
are  drawn  are  remote  and  various.  There  is  nothing  in  the 
work,  after  it  is  finished,  which  its  laborious  builder  can  eall  his 
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own  except  the  reasoning  which  cements  the  various  pieces  of 
which  it  is  composed.  Can  he  feel  sure  that  each  fragment  was 
sound,  that  it  was  in  every  respect  the  best  for  the  purpose  which 
could  have  been  selected  from  the  exbaustless  mine  of  materials 
from  whence  it  was  drawn ;  is  he  certain  that  it  may  not  have 
lost  its  strength  and  character  by  having  been  rejected  at  some 
former  time  as  unworthy,  and  in  fine  is  he  satisfied  that  his 
reasoning  attaches  to  each  fragment,  and  binds  together  the 
whole  in  a  close  and  firm  solidity  ?  The  lawyer  must  have 
satisfactorily  answered  all  these  questions  in  the  affirmative,  he 
must  have  encountered  and  overcome  all  these  difficulties,  be- 
fore he  can  feel  sure  of  the  soundness  of  an  opinion  based  upon 
the  accumulation  of  mere  analogous  decisions. 

On  the  other  hand,  why  may  not  the  lawyer,  in  such  cases, 
endeavor  to  ascend  at  once  by  a  noble  elevation  of  thought  to 
some  well  established,  fundamental  principle  of  the  law.  In  the 
selection  of  the  principle  to  which,  if  we  may  use  the  expres- 
sion, he  intends  to  bind  his  case,  there  will  necessarily  be  re- 
quired the  exercise  of  the  highest  effort  of  his  judgment.  This 
task,  however,  can  hardly  prove  so  difficult  as  that  of  the  former 
process,  where  he  is  compelled  to  hunt  up  and  adapt  to  each 
other  an  infinite  number  of  remote  and  often  imperfect  analogies. 
We  are  aware  that  we  may  here  be  met  with  an  objecting  ques- 
tion, and  one  not  without  very  serious  weight,  wherever,  as  with 
us,  an  unwritten  system  of  law  prevails.  Where,  it  will  be 
asked,  is  this  fundamental  principle,  this  point  d'  appui^  to  be 
found  ?  We  acknowledge  that  such  a  governing  principle  can- 
not always  be  found,  even  under  the  most  perfect  system  of 
written  law ;  and  that  it  will  still  more  frequently  be  sought  after 
in  vain  where  unwritten  law  prevails.  Still  there  exists,  in  that 
portion  of  our  law  denominated  unwritten,  a  vast  number  of 
these  general  fundamental  principles,  which  have  been  so  dis- 
tinctly set  forth  by  elementary  writers,  so  often  repeated  by 
courts,  and  so  long  acquiesced  in  as  settled  law,  that  they  have 
become  expressed  and  defined  in  terms  as  comprehensive  and 
exact  as  any  which  could  be  chosen  by  the  redacteur  of  a  code. 
It  is  from  this  collection  of  well  established  principles  that  the 
lawyer  with  us  may  often  choose  the  legal  ground  on  which  to 
place  his  cause,  precisely  in  the  same  mode,  and  frequently 
with  as  little  embarrassment,  as  under  a  written  system  of  law 

Digitized  by  VjOOQIC 


116  The  CUmgof^Adhoriiiei.  [July, 

he  would  select  a  clause  ofa  statute,  or  a  partieidiff  ardele  of  a 
code.  When  the  principle  has  been  selected,  his  case  is  to  be 
drawn  toward,  and  attached  to  it  by  a  process  of  reasoning,  in 
other  words  his  task  consists  in  the  appUcatkm  of  an  acknow- 
ledged principle  to  a  certain  combination  of  facts. 

Shall  we  reject,  then,  the  decisions  of  the  most  wise  and 
learned  judges,  and  presumptuously  throw  aside  their  aid  on 
every  occasion  where  the  difficulty  of  solfing  a  new  question 
may  arise?  This  is  not  the  doctrine  for  which  we  contend. 
So  far  from  this,  all  we  iptend  to  maintab  is,  that  where  the 
law  is  to  be  found  embodied  in  a  written  text  of  undoubted  au- 
thority, we  should  rest  satisfied  with  the  simple  authority  of  the 
law  thus  declared,  and  not  weary  ourselves  and  perhaps  others 
in  attempting  to  strengthen  what  is  already  sufficiently  strong. 
Again,  that  we  should  always  first  satbfy  ourselves  whether 
some  general  principle,  sufficient  for  our  purpose,  does  not  ex- 
ist, before  we  commit  ourselves  to  the  hazardous  and  painful 
process  of  attempting  to  solve  the  point  in  controversy  by  the 
doubtful  lights  of  analogy.  In  every  case  our  first  object  should 
be  to  place  the  question  at  issue  upon  some  cardinal  principle 
of  law,  and  though  where  the  application  of  the  principle  to  the 
question  is  doubtful  we  may  wander  far  and  wide  to  gather  il- 
lustrations and  analogies  to  fix  the  application,  the  principle  itself 
should  always  be  kept  carefully  in  view,  and  the  reasoning  and 
authorities  be  made  to  converge  toward  it  as  to  a  common 
centre. 

When,  however,  cases  occur  which  cannot  be  fairly  and 
readily  referred  to  any  existing,  declared,  principle ;  and  the 
question  must  be  solved  by  a  resort  to  analogies,  a  discriminat- 
ing and  careful  discretion  should  control  their  selection.  They 
should  never  be  multiplied  for  the  pitiable  gratification  which 
professional  vanity  can  derive  from  an  ostentatious  display  of 
erudition.  The  indolent  lawyer  has  no  right  to  relieve  himself 
by  an  indiscriminate  citation  of  every  decision  which  indexes  and 
digests  have  heaped  up  under  the  title  of  law  to  which  his  case 
belongs ;  or  if  such  a  practice  is  tolerated  in  discussions  before 
the  courts,  we  see  no  reason  why  a  reporter  should  encumber 
his  reports,  and  charge  his  readers  with  whole  pages  of  refer- 
ences to  authorities  which  fall  entirely  out  of  the  limits  of  the 
case  decided.     The  fair  attainment  of  legal  science  is  already 
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a  matter  of  sufficient  difficulty  to  task,  through  a  long  life,  the 
most  gifted  and  active  mind,  without  the  incumbrance  of  any 
more  unnecessary  perplexities.  The  law  is  now  scattered 
through  the  volumes  of  a  library  the  price  of  which  is  far  enough 
removed  beyond  the  reach  of  ordinary  private  fortunes,  in  this 
country,  without  uselessly  adding  to  dieir  ah*eady  appalling 
number.  Indeed  we  should  watch  with  a  jealous  eye  every 
practice  the  tendency  of  which  is  to  augment,  without  advan- 
tage, the  severe  and  exhausting  labors  of  the  profession. 

^The  exercise  of  sound  judgment,'  says  Chancellor  Kent,  'is 
as  necessary  in  the  use,  as  diligence  and  leammg  are  requisite 
in  the  pursuit  of  adjudged  cases.'  Every  case,  however  slight 
its  resemblance  to  the  one  in  controversy,  is  not  to  be  cited. 
On  the  contrary  there  should  exist  a  plain  and  strong  analogy, 
an  absolute  coincidence  in  the  leading  facts  between  the  decis- 
ion cited  and  the  one  the  solution  of  which  it  is  called  to  aid  or 
control.  Cases  which  have  been  decided  upon  an  ex  parte 
hearing,  and  those  upon  which  the  court  has  divided,  are  to  be 
little  relied  on  as  authorities,  and  sparingly  cited.  The  latest 
decisions  are  to  be  preferred  to  the  more  ancient,  not  only  be- 
cause, according  to  the  usage  of  courts,  the  last  decision  con- 
trols all  which  have  gone  before  it  on  the  same  subject ;  but 
because  their  arguments  and  illustrations  are  the  ofl^pring  of  the 
cultivated  reason  of  a  more  civilized  period,  and  more  likely  to 
be  in  harmony  with  the  improved  institutions  and  advanced  re- 
finement of  the  present  age.  In  fine  the  scientific  lawyer  should 
never  suffer  himself  to  sink  into  such  a  servile  dependence  on 
mere  precedents  as  to  overlook  or  disregard  the  grounds  on 
which  they  rest.  Stare  decisis  is  undoubtedly  a  legal  aphorism 
of  some  force,  but  when  more  than  one  thousand  instances  are 
on  record  where  the  courts  have  appeared  in  open  revolt  against 
the  maxim,  it  would  seem  that  the  spirit  of  the  present  age  was 
not  setting  very  strongly  in  favor  of  its  authority. 
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ART.  IX.— PRIVATE  INJURIES  INDICTABLE  AS  PUBUC  OF- 
FENCES. 

A  question  has  been  recently  made,  whether  the  maliciously 
poisoning  chickens  be  an  indictable  offence. 

This  question  leads  to  one  more  general,  what  injuries  of  a 
private  nature  are  punishable  as  public  wrongs } 

It  is  not  easy,  in  a  variety  of  cases,  to  distinguish  private  from 
public  injuries.  The  best  works  on  crown  law  do  not  accu- 
rately define  the  line ;  and  adjudged  cases  often  afford  no  satis- 
factory illustration.  In  book  2,  ch.  25,  sec.  4,  Hawkins,  in 
answer  to  the  inquiry,  what  matters  are  indictable,  says,  *  There 
can  be  no  doubt  that  all  capital  crimes  whatsoever,  and  also  all 
kinds  of  inferior  crimes  of  a  public  nature,  and  all  other  con- 
tempts, all  disturbances  of  the  peace,  all  oppressions,  and  all 
other  misdemeanors  whatsoever  of  a  public  evil  example  against 
the  common  law,  may  be  indicted ;  but  no  injuries  of  a  private 
nature  unless  they  in  some  way  concern  the  king.'  The  same 
words  are  quoted  in  Bac.  Abr.  Indictment  C.  p.  549.  In 
Com.  Dig.  Indictment  D.  fc  E.  there  is  a  long  enumeration  of 
offences  which  are  and  are  not  indictable,  but  no  exact  line  of 
distinction  drawn. 

Blackstone,  in  book  iv.  ch.  1,  (4  Comm.  5)  says,  *the  dis- 
tinction of  public  wrongs  from  private,  of  crimes  and  misde- 
meanors from  civil  injuries,  seems  principally  to  consist  in  this, 
that  private  wrongs  or  civil  injuries  are  an  infringement  or  pri- 
vation of  the  civil  rights  which  betong  to  individuals,  considered 
merely  as  individuals:  public  wrongs  or  crimes  and  misde- 
meanors are  a  breach  and  violation  of  the  public  rights  and  du- 
ties due  to  the  whole  community,  considered  as  a  community, 
in  its  social  aggregate  capacity/ 

This,  to  be  sure,  as  a  general  Kne  of  distinction,  is  true  and 
accurate ;  but  it  affords  no  clear  guide  for  decfeion  in  a  multitude 
of  cases.  The  principle  still  remains  to  be  ascertained  upon 
which  the  law  proceeds  in  settling  what  private  injuries  are  a 
breach  and  violation  of  the  public  rights  and  duties.  An  assault 
and  battery  is  a  private  injury,  punishable,  as  we  all  know,  by 
indictment,  as  a  public  wrong.  A  libel  upon  an  individual  be- 
longs to  the  same  class.  Cheating  a  man  by  false  public  tokens 
belongs  to  the  same  class.     In  each  of  these  cases  the  individ- 
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ual  has  his  remedy  by  private  suit,  and  is  entitled  to  a  recora- 
pende  proportioned  to  the  injury  sustained.  In  each  of  these 
cases  the  injury  seems  confined  to  the  individual.  His  person 
is  ajSected,  his  property  taken  away,  and  his  reputation  blasted ; 
but  the  public  are  not  affected.  At  least  the  public  are  no  more 
affected  than  if  his  person  were  imprisoned  under  a  groundless 
suit,  his  property  obtained  by  private  imposition  and  fraud,  or 
his  reputation  attacked  by  infamous  words.  Yet  in  these  latter 
cases  the  party  is  left  to  his  civil  remedy  only,  and  the  arm  of 
the  public  is  not  lifted  to  his  assistance.  What,  indeed,  so  far 
as  public  rights  and  duties  are  concerned,  is  the  difference  be- 
tween the  felonious  conversion  and  the  merely  tortious  conver- 
sion of  another's  property  ?  What  the  difference  between  the 
illegal  entry  with  force  into  another's  dwelling  house,  or  his 
wood  land  ?  What  the  difference  between  the  obtaining  and 
tearing  a  promissory  note,  or  a  book,  of  another,  under  circum- 
stances of  fraud  ?  In  these  several  cases,  and  a  great  variety 
which  might  be  put,  it  is  not  easy  to  assign  a  good  cause  for  the 
distinction,  and  yet  it  is  certainly  true  that  one  of  each  of  the 
several  injuries  stated,  is  punishable  by  indictment,  and  the  other 
not,  and  the  distinction  of  Blackstone  wiU  not  assist  us,  in  the 
most  remote  degree  to  form  a  correct  judgment  on  the  subject. 

In  truth,  in  many  instances,  the  distinction  must  be  at  common 
law  arbitrary  in  every  country.  And  the  fact  undoubtedly  is 
that  among  enlightened  nations  the  same  action  is  sometimes 
punishable  only  civilly,  and  sometimes  only  criminally.  It  is 
highly  probable  that  some  offences  which  are  in  England  pun- 
ishable at  common  law,  were  originally  so  made  by  statutes, 
which  have  now  become  obsolete  and  of  an  antiquity  beyond 
the  research  of  modern  inquiry. 

But  courts  of  law  must  have  been  called  upon  originally  to 
settle  the  nature  and  character  of  a  great  variety  of  injuries, 
which  now  are  in  the  common  learning  settled  as  crimes.  In- 
deed they  are  now  continually  employed  in  the  same  consider- 
ations. Lately  it  has  been  discussed  and  decided  that  taking 
up  dead  bodies  (2  J.  R.  733) ;  soliciting  servan6^  steal  from 
their  masters,  though  no  theft  is  committed  (2  fifast  Rep.  5) ; 
soliciting,  or  endeavoring  to  provoke,  a  man  to  fight  a  duel, 
though  none  is  fought,  (3  East  Rep.  681,  6  East  Rep.  464) ; 
spreading  rumors,  whether  true  or  false,  with  intent  to  raise  the 
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price  of  provisions  (1  East  Rep.  343) ;  putting  a  dangerous 
commodity  on  board  a  ship  without  notice  to  the  owner  or  mas- 
ter (3  East  201 )  —  are  all  misdemeanors  punishable  at  common 
law  by  indictment.  And  in  elder  times  similar  discussbns  must 
have  arisen  as  to  cheats,  conspiracies,  libels,  maintenance,  for- 
geries, forestalling,  8lc. 

The  distinction  stated  by  Blackstone  is  very  easily  perceived 
in  crimes  against  the  public,  as  such ;  as  in  treason,  insurrec- 
tions, sedition,  obstructions  of  public  process,  murder.  Sic.  But 
I  ask,  if  in  many  of  the  preceding  instances  quoted,  the  same 
principle  is  as  apparent. 

As  far  as  the  light  of  adjudged  cases  will  reach  there  is  no 
difficulty,  and  as  far  as  principles  are  developed  in  those  cases, 
we  may  find  a  good  general  guide. 

I.  It  is  alleged  that  all  breaches  of  the  peace,  and  all  acts 
that  have  a  tendency  to  a  breach  of  the  peace,  are  punishable 
as  public  wrongs.  And  the  reason  seems  to  be  that  one  great 
object  of  society  is  to  preserve  peace  and  to  protect  the  persons 
of  the  citizens  from  injury.  This  is  an  implied  condition  in  the 
very  nature  of  society,  that  the  citizen  shall  obey,  and  the  pub- 
lic protect.  All  public  writers  agree  that  the  protection  of  life, 
liberty,  and  property,  constitute  the  great  ends  of  society. 

Ml  breaches  of  the  peace — Assaults  and  batteries,  maiming, 
illegal  imprisonments,  larcenies.  Com.  Dig.  Indictment  D. ;  3 
Bac.  Indictment  E. ;  2  Hawk.  ch.  25,  sec.  4  ;  4  Black.  Com. 
243.  Entering  a  dwelling  house  with  force  and  arms.  3  Burr. 
1698. 

All  acts  tending  to  a  breach  of  the  peace — ^Libels,  endeavors 
and  solicitations  to  commit  crimes,  conspiracies.  Com,  Dig. 
Indictment  D. ;  3  Bac.  Indictment  E.  ;  2  Hawk.  ch.  25. 

The  reason  assigned  for  classing  libels  among  public  wrongs, 
is  because  they  have  a  tendency  to  excite  men  to  revenge  and 
resentments,  and  thereby  the  public  peace  is  endangered.  But 
would  the  unjust  conversion  of  another's  property,  be  the  less 
likely  to  produce  revenge  and  resentment  ?  In  a  nearer  or  more 
remote  deg|^  almost  all  private  injuries  tend  to  the  breach  of 
the  public  pe^Ke. 

So  the  reason  assigned  why  a  conspiracy  is  a  public  wrong,  is, 
that  it  has  a  tendency  to  a  breach  of  the  public  peace.  3  Burr. 
1321.     It  is  not  material  what  the  act  is  for  which  the  coQ3pir- 
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acy  is  formed,  if  k  be  unlawful.  Why,  however,  has  a  con- 
spiracy to  injure  or  cheat  another,  any  more  tendency  to  a 
breach  of  the  peace,  than  the  actual  cheating  of  him  ?  or  the 
actual  malicious  prosecution  of  him  ?  Yet  these  latter  acts,  if 
done  by  one  person  only,  are  not  indictable,  unless  in  the  case 
of  a  cheat  there  be  a  false  public  token.  1  Black.  Rep.  273. 
2  Burr.  1125. 

So  unlawfully  entering  a  yard,  digging  up  the  ground,  erect- 
ing a  shed,  and  expelling  the  owner  from  the  possession,  is  not 
an  indictable  offence,  unless  there  be  actual  violence  or  riot ; 
mere  constructive  force  is  not  sufficient.     3  Burr.  1698. 

U.  A  second  principle  is  that  all  unlawful  acts  against  which 
common  prudence  cannot  guard  a  man,  are  punishable  as  pub- 
lic wrongs ;  as  cheats  with  false  public  tokens ;  conspiracy ; 
reading  a  writing  falsely  to  an  illiterate  man,  whereby  he  seals 
it  (Com.  Dig.  Justices  B.  33  ;  1  Sid.  312)  ;  forgery  of  writings 
not  records  or  deeds  (1  Hawk.  ch.  70,  sec.  11  ;  2  Ld.  Raym. 
1461)  ;  cancelling  or  tearing  a  note  obtained  from  the  party  by 
false  insinuations  (Mod.  Cas.  175  ;  11  Mod.  398);  selling 
counterfeit  coin  (Cro.  Cir.  Comp.  311) ;  selling  by  false  weight 
and  measures  (3  Burr.  1697  ;  Com.  Dig.  Indictment  D.) 

But  if  the  cheat  be  of  a  nature  against  which  common  pru- 
dence may  guard  a  man,  it  is  not  a  public  wrong.     Cowp.  323 ; 

2  Burr.  1125,  1130  ;  1  Wils.  301  ;  Salk.  697.  It  is  not  very 
easy  to  give  a  good  reason  why  the  credulity  of  an  individual 
should  vary  the  nature  of  an  offence.  It  is  certainly  more  pro- 
per for  the  law  to  protect  those  who  have  not  common  prudence, 
than  those  who  have.     Sed  ita  lex  scripta  est. 

III.  A  third  principle  is  that  every  unlawful  act  which  affects 
injuriously  the  public  health  or  the  public  police,  is  a  public 
wrong.  Selling  unwholesome  provisions,  4  Black.  Com.  161 ; 
carrying  on  trades,  which  occasion  uncomfortable  as  well  as 
unwholesome  smells  near  dwelling  houses,  1  Burr.  333 ;  put- 
tmg  a  dangerous  commodity  on  board  a  ship  without  notice, 

3  East  Rep.  201 ;  common  nuisances. 

IV.  A  fourth  principle  is  that  all  acts  contra  bonos  mores  are 
public  wrongs.  Keeping  bawdy  houses,  1  Hawk.  ch.  74  ;  dig- 
ging up  dead  bodies,  2  T.  R.  733 ;  lewdness ;  debauching  an- 
other man's  wife,  Comb.  377.  Yet  seducing  a  woman's  affec- 
tions, but  not  her  person  ;  blasting  reputation  by  false  stories  ; 
common  lying ;  private  frauds,  &ic.,  —  are  not  public  wrongs. 
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We  need  not  enumerate  other  classes.  The  offence  of  pois- 
oning chickens  must  come  within  some  one  of  the  foregoing 
classes,  or  the  authorities  furnish  no  principle  that  embraces  it. 

It  seems  to  me  that  poisoning  chickens  may  be  considered 
as  a  public  wrong,  because  it  is  an  offence  against  which  com- 
mon prudence  cannot  guard  a  man.  It  may  be  and  usually  is 
perpetrated  in  secret.  It  may  also  be  considered  as  an  offence 
against  the  public  heahh,  inasmuch  as  chickens  are  used  for 
food,  and  if  poisoned  without  notice  they  may  be  immediately 
killed,  and  prove  highly  injurious  to  life. 

It  may  indeed  be  said  that  it  is  no  more  a  public  offence  to 
poison  chickens,  than  it  would  be  to  kill  them  with  a  gun  or 
maim  them.  And  that  the  latter  are  not  indictable  offences. 
It  is  certainly  true  that,  except  with  a  view  to  the  public  health, 
there  is  no  striking  difference  between  the  cases.  They  both 
come  within  the  principle  of  that  class  of  cases,  which  are  pun- 
ished as  public  wrongs,  because  they  cannot  by  common  pru- 
dence be  guarded  against.  Perhaps,  also,  they  may  be  consid- 
ered as  contra  bonos  mores.  But  at  any  event  I  am  not  satis- 
fied that  the  maliciously  and  tvilfully  maiming  or  killing  an 
animal  the  property  of  another,  is  not  an  indictable  offence. 

The  authorities  relied  upon  to  support  the  negative  are  not, 
in  my  judgment,  conclusive.  Blackstone,  in  vol.  4,  p.  243, 
says,  *  Malicious  mischief  or  damage  is  the  next  species  of  in- 
jury to  private  property  which  the  law  considers  as  a  public 
crime.  This  is  such  as  is  done,  not  animo  furandi,  or  with  an 
intent  of  gaining  by  another's  loss,  which  is  some,  though  a  weak, 
excuse  ;  but  either  out  of  a  spirit  of  wanton  cruelty  or  black  and 
diabolical  revenge.'  *  And  therefore  any  damage  arising  from 
this  mischievous  disposition,  though  only  a  trespass  at  common 
law,  is  now,  by  a  multitude  of  statutes,  made  penal  in  the  high- 
est degree.'  It  may  perhaps  be  inferred,  from  this  language, 
that  Blackstone  meant  to  consider  this  offence  as  a  mere  civil 
trespass  at  the  common  law.  But  it  seems  to  me  that  he  uses 
the  word  trespass  in  a  larger  sense,  and  that  which  in  the  old 
statutes  is  considered  a  proper  sense,  as  equivalent  to  misdemeanor. 
For  at  common  law  all  misdemeanors  are  trespasses ;  and  are 
punishable  by  the  court  of  sessions  under  Stat,  of  Ed.  IIL  only 
by  virtue  of  the  word  trespasses.  2  Hawk.  ch.  8.  s.  13.  38 ; 
2  East's  Rep.  5  ;  2  Mass.  Rep.  533, 535.     Besides,  the  scope 
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of  the  paragraph  seems  rather  to  consider  the  offence  as  one 
existmg  at  the  common  law,  and  it  is,  in  the  original,  assimilated 
to  arson.  But  admitting  that  this  was  not  in  the  opinion  of 
Blackstone  an  indictable  offence  at  common  law,  it  is  a  mere 
dictum  wholly  unsupported  by  any  authority  adduced  by  him. 

The  case  stated  in  2  East's  Cro.  Law,  1074,  ch.  22,  s.  17, 
may  be  relied  on  for  the  same  purpose.  That  was  an  indict- 
ment charging  that  the  defendant  with  force  and  arms,  one  black 
gelding,  fac.  the  property  of  W.  C.  did  unlaufally  maim  to  the 
damage,  fcc.  '  Upon  a  reference  to  the  judges,  after  conviction, 
they  held  that  the  indictment  contained  no  indictable  offence  ; 
for  if  the  offence  was  not  in  the  Black  Act,  the  fact  in  itself  was 
only  a  trespass ;  for  that  the  words  vi  et  armis  did  not  imply 
force  sufficient  to  support  an  indictment.' 

Now  we  may  remark  in  this  case  that  the  maiming  was  not 
said  to  have  been  maliciously  or  vnckedly  done,  but  only  t/n- 
lawfully  done.  In  fact,  therefore,  the  maiming  might  have  been 
done  accidentally,  or  merely  by  over-riding,  and  not  maliciously, 
and  then  there  could  be  no  doubt  that  it  was  not  indictable.  If 
it  had  been  maliciously  done,  it  was  within  the  Black  Act,  which 
having  made  it  a  felony  maliciously  to  maim  or  kill  cattle,  it 
could  not  be  punishable  at  common  law,  as  a  misdemeanor,  for 
the  common  law  was  repealed  (if  it  ever  existed)  as  to  this 
offence.  The  court  held  that  vi  et  armis  did  not  import  of 
themselves  sufficient  force  to  support  an  indictment ;  and  so  it 
was  held  in  3  Burr.  1698.  But  if  the  words  had  been  added, 
vnth  a  pistol,  with  clubs,  fcc.  would  the  result  have  been  the 
same,  setting  aside  the  Black  Act  ?  It  seems  to  me  that  the 
decision  in  this  case  may  be  right  and  yet  our  doctrine  true  ; 
that  the  malicious  maiming  and  killing  cattle  would  be  indictable 
at  common  law.  The  case,  Rex  v.  Buck,  for  killing  a  hare, 
stands  on  peculiar  ground.     2  Str.  679. 

In  Commonwealth  v.  Teifeher,  1  Dall.  335,  it  was  held  upon 
solemn  argument  that  an  indictment  lay  for  maliciously,  wilfully, 
and  vnckedly  killing  a  horse.  The  counsel  for  the  defendant  ad- 
mitted that  if  the  offence  had  been  charged  to  be  secretly  done, 
it  would  have  been  indictable.  The  attorney-general  admitted 
that  he  could  not  find  any  case  in  point,  but  that  in  12  Mod. 
337,  there  was  an  information  for  killing  a  dog..  He  said  that 
it  had  been  decided  to  be  an  indictable  offence  in  Pennsylvania, 
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at  common  lawj  maliciously  to  burn  a  barn.  And  be  comended 
that  the  common  law  principle  was  that  every  act  of  a  puUic 
evil  example  and  against  good  morals,  is  indictable ;  and  that  this 
principle  affected  the  killing  of  a  horse,  as  much  at  least  as 
burning  an  empty  bam ;  and  he  further  cited  the  principle, 
which  is  before  stated,  as  to  offences  against  which  common 
prudence  cannot  guard.  And  he  cited  from  the  precedent  book 
of  indictments  of  the  attorney-general  of  the  commonwealth,  an 
indictment  for  poisoning  bread  and  giving  it  to  chickens ;  Mo- 
Kean^  C.  J.,  in  delivering  the  opinion  of  the  court,  said,  *  It  is 
true  that  on  the  examination  of  the  cases  we  have  not  found  the 
line  accurately  drawn  ;  but  it  seems  to  have  been  agreed,  that 
whatever  amounts  to  a  public  wrong,  may  be  made  the  subject 
of  an  indictment.  The  poisoning  of  chickens,  cheating  with 
false  dice,  fraudulently  tearing  a  promissory  note,  and  many 
other  offences  of  a  similar  description,  have  heretofere  been  in- 
dicted in  Pennsylvania  ;  and  12  Mod.  337,  furnishes  the  case  of 
an  indictment  for  killing  a  dog,  an  animal  of  far  less  value  than 
a  horse.  Unless,  indeed,  an  indictment  would  lie,  there  are 
some  very  heinous  offences  which  might  be  perpetrated  with 
absolute  impunity,  since  the  rules  of  evidence  in  a  civU  suit  ex- 
clude the  testimony  of  the  party  injured  though  the  nature  of 
the  transaction  generally  makes  it  impossible  to  produce  any 
other  proof.'  And  he  concluded  by  saying  that  the  court  enter- 
tained no  doubt  that  the  indictment  would  lie. 

I  would  observe  that  the  precedent  cited  from  12  Mod.  337, 
is  not  there  to  be  found.   There  must  be  a  mistake  respecting  it. 

In  6  Mod.  88,  case  120,  the  following  case  is  stated  :  *  A 
feme  covert  was  indicted  by  her  husband  for  poisoning  bis  cows 
with  bruised  glass  put  into  their  grains,  and  she  was  admitted  in 
forma  pauperis,  though  the  court  said  tlie  husband  covJd  not  con- 
vict her.'* 

Little  can  be  gathered  from  this  imperfect  note ;  but  taken 
literally  it  seems  to  imply  either  that  the  husband  could  not  be 
a  witness  to  convict  his  wife  of  the  offence,  or  that  the  offence 
charged  could  not  be  supported  against  the  mfe  of  the  owner  of 
the  cows.  But  it  by  no  means  implies  that  poisoning  cows  was 
not  an  offence  indictable  at  common  law  in  other  persons,  who 
had  no  property  therein. 

Tn  Commonwealth  v.  Leach,  1  Mass,  Rep.  59,  the  defendant 
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was  convicted  on  an  indictment  at  the  court  of  sessions  for  |70uon- 
ing*  a  cow.  On  certiorari  to  the  Supreme  Court  the  counsel  on 
both  sides  admitted  that  it  was  a  common  law  offence,  and  the 
onlj  question  was,  whether  the  sessions  had  jurisdiction.  The 
court  were  of  opinion  that  the  sessions  had  jurisdiction.  No  one 
of  the  court  expressed  the  least  doubt  of  its  being  an  indictable 
c^nce ;  and  Strong,  J.  observed,  ^justices  of  the  peace  have 
exercised  this  authority  for  a  long  time,  certainly  as  far  back  as 
the  memory  of  any  of  us  reaches,  probably  much  farther,  which 
affords  a  strong  presumption  that  the  statutes  of  Edward  III.' 
(which  are  above  cited)  ^  have  been  considered  as  common  law 
here.' 

Iliough  the  point  was  not  directly  before  the  court,  yet  it  is 
obvious  that  the  court  entertained  no  doubt  that  the  ofience  was 
indictable  ot  the  conviction  would  have  been  quashed. 

1810.  s. 


VOL.   VIII. — ^NO.   XV.  16 
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Principal  Cases  in  ' 
2  GILL  fc  JOHNSON'S  Reports  of  Cases  in  the  Court  of  Appeals  in 

Maryland. 
2  LEIGH'S  Reports  of  Cases  in  the  Court  of  Appeals  and  the  General 

Court  of  Virginia. 
1  HALL'S  Reports  of  Cases  in  the  Superior  Court  of  the  City  of  New 

Yorlt. 

ABATEMENT. 

1.  In  a  suit  against  two  defendants,  founded  upon  a  joint  cause  of 
action  against  both,  one  of  the  defendants  cannot  defeat  the 
action  by  pleading  in  abatement^  matters  which  are  applicable  to 
himself  alone.  To  make  a  plea  in  abatement  effectual  in  such 
a  case,  all  the  defendants  must  unite  in  the  plea,  and  it  cannot 
be  interposed  by  one  alone.     De  Forest  v.  Jeuyett,  1  Hall,  137. 

2.  In  an  action  of  assumpsit  against  the  defendants  for  money  had 
and  received,  one  appeared  by  his  own  attorney  and  pleaded  the 
general  issue ;  while  the  other  by  a  separate  attorney  appeared 
and  pleaded  in  abatement  of  the  whole  suit,  the  pendency  of 
certain  foreign  attachments  in  the  State  of  Connecticut,  which 
had  been  issued  against  himself  alone.  Upon  demurrer  to  this 
plea,  it  was  held  to  be  bad,  the  cause  of  action  not  being  cov- 
ered by  the  plea,    lb, 

ACTION  — RIGHT  OF. 

1.  Ab  agreement  by  the  distributees  of  the  personal  estate,  to  re- 
fund to  the  administrator  the  amount  paid  by  hun,  to  the  cred- 
itors of  the  deceased,  beyond  assets,  is  the  subject  of  a  special 
action  on  the  case  at  law,  not  of  a  bill  in  equity.  Gibbs  v. 
Clagett,  1  Gill  &  Johnson,  14. 

2.  D.  gave  a  note  to  W.  for  his  accommodation,  who  endorsed  it 
to  S.,  for  the  full  value.  At  the  time  S.  advanced  the  money, 
R.  was  present  and  pledged  his  word  to  S.,  that  if  the  note  was 
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not  paid  at  maturity  be  would  pay  it.  The  note  not  being  paid, 
S.  brought  suit  against  D. ;  pending  the  suit  R.  made  S.  se?eral 
payments  on  account  of  the  note,  and  at  the  last  payment  re- 
ceived from  S.  a  receipt,  concluding  as  follows :  '  which  is  in 
lull  of  a  note  held  by  me  against  D.,  now  in  suit,  and  proceeds 
of  the  same  properly  belonging  to  said  R.'  A  few  days  before 
the  trial  of  the  cause  and  some  months  after  the  last  payment, 
the  suit  was  entered  on  the  docket  for  the  use  of  R.  It  ap- 
peared that  R.  was  entitled  to  the  beneficial  interest  in  the  note, 
and  that  S.  had  no  other  interest,  than  what  arose  from  an  ob- 
ligation to  prosecute  the  suit  to  final  judgment,  for  R.'s  use. 
Held,  that  as  the  payment  to  S.  was  not  made  by  D.,  or  on  his 
behalf,  that  the  suit  could  be  carried  on  for  R/s.  benefit  as  the 
equitable  assignee.    Williamson  v,  AUen,  2  Gill  &,  Johnson,  344. 

3.  An  action  instituted  by  L.,  upon  a  single  bill  payable  to  *  L., 
executor  of  B.,'  is  an  action  in  his  own  right,  to  which  a  debt 
due  from  him  may  be  pleaded,  and  proved  as  a  set-off;  and  he 
cannot  go  into  evidence  of  the  consideration  of  the  bill,  to  show 
that  it  was  given  for  a  debt  due  B.,  in  order  to  exclude  the  set- 
off as  due  in  another  right.  Turner  y.  Plotoden,  2  GiH  &  John- 
eon,  455. 

ASSIGNMENT. 

1 .  The  common  law  restrains  the  assignment  of  an  entry  for  a 
condition  broken,  where,  after  the  forfeiture  incurred,  the  estate 
may  continue ;  but  it  allows  it,  where  the  violation  of  the  con- 
dition puts  an  end  to  the  estate  of  the  particular  tenant 
Choynn  v.  Jones,  2  Gill  &  Johnson,  173. 

2.  It  is  a  case  of  cdlistant  occurrence,  where  a  grantor,  having  a 
right  of  entry  on  land,  conveys  it  to  another,  and  therewith, 
necessarily,  the  power  to  maintain  an  ejectment  for  it.     lb, 

3.  A.  holding  a  bond  of  B.,  places  it  in  C.'s  hands,  to  collect  the 
money  for  him  when  due,  and  if  not  paid  to  put  it  in  an  attor- 
ney's hands,  to  collect  by  suit :  the  money  was  not  paid  when 
due,  and  C.  put  the  bond  in  the  attorney's  hands  for  collection : 
then  A.  addressed  a  letter  to  C,  telling  him  he  owed  D.  about 
$200  out^  the  money  B.  owed  him;  and  desiring  C,  when 
he  collected  the  money  from  B.,  if  A.  himself  should  not  happen 
to  be  present,  to  pay  the  whole  to  D. ;  and  this  letter  being 
presented  by  D.  to  C,  C,  without  accepting  the  order  therein 
contained,  only  told  him  that  B.'s  bond  was  in  the  attorney's 
hands :  the  amount  of  B.'s  bond  to  A.  exceeded  the  amount  due 
from  A.  to  D. :  Held,  the  letter  of  A.  to  C.  was  neither  an 
equitable  assignment  by  A.  to  D.  of  so  much  of  B.*s  debt  to  A., 
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nor  a  secarity  given  by  A.  to  D.  for  the  debt  he  owed  him. 
Claifton  r.  Fawcetfs  Adm*an.  2  Leigh,  19. 
ASSUMPSIT. 

1.  In  an  action  to  recover  the  price  of  a  pew,  sold  at  public  auc- 
tion, against  the  purchaser  thereof,  the  plaintiff  having  estab- 
lished the  sale,  is  not  obliged  to  prove  his  title  to  enable  him  to 
recover.  Stodderi  v.  Vestrtf  of  P.  T.  Parish,  2  GiU  &  John- 
son, 227. 

2.  Where  one  gets  possession  of  chattels  tortiously,  and  converts 
them  into  money,  the  real  owner  may  waive  the  tort,  and  sue  in 
assumpsit  for  the  proceeds ;  and  that  action  has  been  sustained 
in  some  instances  where  the  trespasser  has  not  parted  with  the 
chattels.  Where  they  have  been  returned  to  the  owner,  he  may 
still  waive  the  tort,  and  then  recover  their  value,  for  the  time 
of  their  detention,  in  assumpsit.  Stockett  v.  Watkins'  Adm'r. 
2  Gin  d£.  Johnson,  926. 

3.  The  plaintiffs  sold  the  defendant  a  quantity  of  timber,  and 
having  presented  their  account  for  the  same  to  the  defendant, 
on  the  28th  day  of  May,  1828,  at  5  o'clock  P.  M.,  received  his 
check  on  the  Franklin  Bank  in  the  city  of  New  York.  At 
half  past  10  A.  M.  the  next  day,  the  bank  was  prohibited  from 
making  any  payments  by  an  injunction  out  of  chancery,  and 
the  che^k  was  consequently  never  presented.  In  an  action  by 
the  hdders  against  the  drawer  of  the  check,  it  was  held  that  the 
plaintiffs  might,  under  these  circumstances,  waive  the  check 
altogether,  and  recover  the  value  of  the  timber  in  an  action  of 
indebitatus  assumpsit.     Cromwell  v.  Lovett,  1  Hall,  56. 

4.  A  better,  who  has  deposited  money  in  tne  hands  of  a  stake- 
holder, upon  the  event  of  a  trotting  match,  cannot  recover  it 
back  by  an  action  of  indebitatus  assumpsit.  The  transaction 
being  illegal,  no  action  can  be  sustained,  by  the  common  law, 
for  any  cause  growing  out  of  it.  McKeon  v.  Caherty,  1  Hall, 
300. 

5.  But  by  the  fifth  section  of  the  act  to  prevent  horse  racing  (1  R. 
L.  p.  222.)  any  person  who  has  paid  money  upon  the  event  of 
a  race,  may  recover  the  same,  '  in  like  manner  is  is  provided 
in  the  second  and  third  sections  of  the  act  to  prevent  excessive 
and  deceitful  gaming.'  (1  R.  L.  153.)  By  the  second  section 
of  this  act,  any  person  losing  at  any  game  any  sum  above  $25, 
and  paying  the  same,  may  at  any  time,  within  three  months, 
recover  it  back  of  the  winner,  by  an  action  of  debt,  founded  on 
the  act.  As  the  remedy  afforded  to  the  loser  is  provided  by 
statute,  in  pursuing  that  remedy,  the   forms   and  limitations 
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prescribed  must  be  observed ;  and  a  general  action  of  assumpsit 
will  not  lie.    lb, 

6.  A.  is  prosecuting  debt  against  B.  the  surety  of  C,  and  C.'s 
father  agrees  in  writing  to  pay  the  debt  with  interest,  if  A.  will 
dismiss  his  suit  against  B.  at  A.'s  own  costs ;  A.  dismissed  his 
suit,  generally :  in  assumpsit  by  A.  against  the  father  upon  his 
conditional  pi'omise  to  pay  the  debt:  Held  A.  was  bound  to 
perform  the  condition  strictly,  in  order  to  entitle  himself  to  en- 
force the  promise,  and  having  dismissed  his  suit  generally  in- 
stead of  at  his  own  costs,  he  cannot  recover  upon  the  promise. 
Couch  V.  Hooper,  2  Leigh,  657. 

7.  And  though  the  father  subsequently  approved  A.'s  dismission  of 
his  suit  against  the  son's  surety,  generally ,  yet  A.  not  having 
averred  such  subsequent  ratification  in  his  declaration  on  the 
father's  promise,  that  fact  cannot  avail  him.     lb, 

8.  A  constable  levies  sundry  executions  sued  out  by  A.  on  property 
of  the  debtors;  the  removal  and  sale  of  the  property  is  forbidden 
by  the  landlords  of  the  debtors,  claiming  that  it  was  liable  for 
the  rents,*  and  A.  the  creditor,  and  B.  enter  into  a  written 
agreement,  to  indemnify  the  constable  'agreeably  to  law;' 
which  agreement  is  signed  by  A.  and  B.  and  by  C.  also,  though 
C.'s  name  is  not  in  the  body  of  the  instrument ;  and  this  agree- 
ment is  delivered  to  the  officer,  on  the  day  and  at  the  [dace  of 
sale;  A.  B.  and  C.  all  acknowledging  it  as  their  act,  and  B.  and 
C.  declaring  veibally,  that  they  are  A.'s  tmreties.  HeM,  this  is 
the  joint  assumpsit  of  A.  B.  and  C.  to  indemnify  the  constable, 
for  removing  and  selRng  the  property  under  A.'s  executions  and 
paying  the  proceeds  to  him,  and  the  sale  of  it  by  the  constable 
is  a  consideration  to  support  the  assumpsit  as  to  them  all. 
Crawford  v.  Jarett's  Adm'or,  2  Leigh,  630. 

AWARD. 

The  parties  to  a  suit  in  the  Superior  Court  of  the  city  of  New 
York,  and  to  another  also,  in  the  Supreme  Court,  for  the  pur- 
pose of  bringing  the  matters  in  controversy  to  a  speedy  decision, 
and  save  costs,  referred  the  same  to  disinterested  persons,  of 
their  own  [^election,  fen*  a  decision,  under  a  stipulation,  that  if 
the  issue  was  found  in  favor  of  the  defendants,  the  said  several 
suits  were  to  be  discontinued ;  but  if  in  favor  of  the  plaintiff, 
that  then  a  relicta  for  a  given  sum  should  be  delivered  to  the 
real  party  in  interest,  on  which  a  judgment  was  to  be  entered 
up,  for  the  amount,  together  with  costs,  to  be  taxed,  including 
the  expense  of  the  reference.  Upon  a  motion  by  the  defendants, 
to  set  aside  the  award  of  these  referees  or  arbitrators,  upon  the 
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ground  principally,  that  certain  evidence  offered  by  them,  at  the 
trial,  was  rejected,  it  was  held,  that  the  parties  were  precluded, 
by  the  terms  of  their  submission,  from  questioning  the  award, 
there  being  no  stipulation  for  a  review.  Loumdes  v.  CampbeU, 
1  Hall,  598. 

BILL  OF  EXCHANGE. 

In  an  action  by  holder  against  endorser,  on  a  bill  of  exchange, 
whereof  the  drawee  refused  acceptance  when  it  was  presented, 
'  and  afterwards  refused  payment  when  demanded  at  maturity. 
Held  not  enough  to  charge  the  endorser,  to  prove  protest  for 
non-payment  and  due  notice  thereof  to  the  endorser ;  it  is  neces- 
sary to  prove  due  notice  tp  him  of  the  dishonor  of  the  bill  by  the 
non-acceptance.     Thompson  v.  dimming,  2  Leigh.  321. 

BOND. 

1.  Where  a  surety  is  sued  upon  a  bond,  the  utmost  that  can  be 
recovered  is  the  penalty,  and  legal  interest  thereon,  by  way  of 
damages  for  the  detention  of  the  debt  from  the  time  the  debt  is 
demanded  —  that  is  the  import  and  efiect  of  his  contract,  and 
his  accountability  cannot  be  stretched  beyond  it  State  y. 
Wayman,  2  Gill  &>  Johnson,  254. 

2.  It  is  not  in  every  case  that  interest  by  way  of  damages  is  to  be 
recovered  on  the  penalty,  and  when  the  case  occurs,  it  may  be 
considered  as  an  exception  to  the  general  rule,  which  limits  the 
recovery  by  the  penalty  in  the  bond,     lb, 

3.  Where  various  persons  have  distinct  demands  secured  by  the 
same  bond,  a  recovery  and  payment  in  one  suit,  can  be  no  bar 
to  other  actions,  in  which  the  several  claimants  may  recover  to 
the  same  extent,  and  can  only  be  limited  by  the  penalty,  and  in 
particular  cases  by  the  penalty  and  interest,    lb. 

Misrepresentation  at  time  of  execution, 

4.  A  fi,  fa,  being  sued  out  by  J.  against  M.  and  being  in  the 
hands  of  the  sheriff,  M.  the  debtor,  applies  to  G.  to  join  him  in 
a  forthcoming  bond  thereon,  and  represents  to  him,  in  the 
sheriff's  presence,  that  the  amount  of  the  debt  is  about  one 
seventh  of  the  real  amount,  which  representation  the  sheriff  does 
not  contradict ;  whereupon  G.  consents  to  become  the  surety, 
and  M.  and  G.  sign  and  seal  a  forthcoming  bond,  blank  as  to 
the  amount  of  the  execution  and  as  to  other  material  particulars, 
and  deliver  it  to  the  sheriff,  who  afterwards  fills  up  the  blanks ; 
and  execution  is  awarded  upon  this  forthcoming  bond :  Held, 
G.  is  not  entitled  to  relief  in  equity  against  the  obligation  of  the 
bond,  upon  the  ground  of  the  deception  which  induced  him  to 
execute  it,  as  the  creditor  to  whom  it  was  taken  was  no  party 
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to  the  fraud,  and  the  sheriff,  who  was  party  to  it,  was  not  the 
creditor's  agent  in  taking  the  bond.   Gordon  v.  Jeffery,  2  Leigh, 
410. 
Construction  of  the  instrument;  and  what  will  amount  to  a  breach, 

5.  A.  having  been  guardian  of  B.  and  C,  and  B.  being  out  of 
country,  and  C.  the  younger  of  the  wards  having  attained  to 
full  age,  A.  delivers  to  C.  six  slaves,  the  property  of  both  wards, 
in  equal  shares,  and  takes  bond  and  surety  from  C.  with  con- 
dition, that  if  B.  returns  to  the  country,  or  in  any  other  manner 
claims  his  proportion  of  said  slaves  and  their  hires,  and  receives 
satisfaction  from  C.  then  obligation  to  be  void,  &>c. :  Held,  C. 
and  his  surety  are  bound  by  this  bond,  though  B.  die  without 
ever  returning  to  country,  to  indemnify  A.  against  the  claims 
of  B.'s  representatives.  Lamb  v.  Harrison's  adm'or.  2  Leigh, 
625. 

6.  One  of  the  distributees  of  B.  sues  D.  as  executor  of  A.  his 
former  guardian,  for  her  share  of  B.'s  moiety  of  the  slaves,  and 
recovers  decree  in  chancery  for  value  of  share,  but  no  legal 
representative  of  B.  is  party  to  that  suit;  and  this  recovery,  and 
payment  of  amount  recovered,  are  alleged  as  breach  of  condi- 
tion of  C.'s  indemnifying  bond,  in  action  thereon  against  C.'s 
surety :  Held,  it  is  a  breach  thereof;  and  defendant  cannot  in 
this  action  contest  the  regularity  of  the  decree  in  chancery,  or 
take  advantage  of  any  error  in  it ;  neither  can  he  plead,  that  D. 
was  never  the  executor  of  A.     lb. 

Statutory/  Bonds, 

7.  Bond  with  surety  taken  from  an  administrator  with  will  annex- 
ed, with  condition,  not  in  form  prescribed  by  law  for  official 
bond  of  administrator  with  will  annexed,  but  in  form  prescribed 
for  an  administrator,  and  not  exactly  conforming  even  to  that : 
Held,  this  is  not  a  good  statutory  bond,  and  no  suit,  either  at 
law  or  in  equity,  can  be  maintained  against  the  surety,  for  the 
benefit  or  at  the  relation  of  a  legatee.  Frazier  v.  Frazier^s 
ex'ors,  2  Leigh,  642. 

CHECK. 

1.  A  check  upon  a  bank  given  in  the  ordinary  course  of  business, 
is  not  presumed  to  be  received  as  .an  absolute  payment,  even  if 
the  drawer  have  funds  in  the  bank,  but  as  the  means  whereby 
the  holder  may  procure  the  money.  Cromwell  d&  Wing  v. 
Lovett,  1  Hall,  56. 

2.  The  holder  of  a  check  in  such  a  case,  becomes  the  agent  of  the 
drawer  to  collect  the  money;  and  if  guilty  of  no  negligence, 
whereby  an  actual  injury  is  sustained  by  the  drawer,  he  will 
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Dot  be  answerable,  if  from  any  peculiar  circumstances  attending 
the  bank,  the  check  is  not  paid.     lb. 

3.  In  a  suit  against  the  drawer  for  the  consideration  of  such  a 
check,  the  holder  may  treat  it  as  a  nullity  and  resort  to  bis 
original  cause  of  action,     lb. 

4.  If  the  maker  of  a  check  has  no  funds  in  the  baak  upon  which 
it  is  drawn,  at  the  date  of  the  check,  it  is  not  necessary  for  the 
holder  to  present  such  check  at  the  bank  for  payment,  in  order  to 
enable  him  to  sustain  an  action  upon  it  against  the  maker. 
Franklin  ^  Smith  v.  Vanderpool,  1  Hall,  78. 

5.  The  drawing  a  check  under  such  circumstances  is,  when  un- 
explained, a  fraud  which  deprives  the  maker  of  all  right  to 
require  presentment  and  demand  of  payment.     lb. 

COMMISSION  MERCHANT. 

A  commission  merchant  is  to  all  intents  the  owner  of  the  goods 
in  his  possession,  as  to  all  the  world  except  his  principal,  and 
has  a  right  to  insure  them  to  their  full  value  in  his  own  name. 
De  Forest  v.  The  Fulton  Ins.  Co.  1  Hall,  84. 

CONSIDERATION. 

The  consideration  of  natural  love  and  affection  is  sufficient  in  a 
deed,  but  a  mere  executory  contract,  cannot  be  supported  on 
the  consideration  of  blood,  or  natural  love  and  affection.  There 
must  be  something  more,  a  valuable  consideration,  or  it  is  not 
good,  and  cannot  be  enforced  at  law,  but  may  be  broken  at  the 
will  of  the  party.  Pennington  v.  Gittings,  2  Gill  d&  Johnson, 
208. 

CONTRACT. 

1.  An  Insurance  Company  having  elected  to  rebuild  a  mill  de- 
stroyed by  fire,  which  they  were  bound  to  complete  within  a 
reasonable  time,  contracted  with  S.  on  the  15th  October,  1824, 
who  agreed  to  rebuild  and  complete  it  on  or  before  the  1st  June 
next  thereafter,  for  which  he  was  to  be  paid  '  $800  in  hand, 
and  $1000  on  the  1st  December  next,  continuing  as  the  work 
progressed,  the  payment  of  $1000  on  the  first  day  of  each  fol- 
lowing month,  until  the  1st  July  inclusive,  provided  the  work 
shall  then  be  finished.'  On  the  I6th  December,  1824,  S.  drew 
an  order  on  the  Company,  in  favor  of  the  millwright,  which  au- 
thorized the  Company  to  retain  $  750  out  of  the  last  payment 
to  be  made  to  him,  and  to  pay  it  over  to  the  millwright,  as  soon 
'  as  he  is  completely  finished,  agreeably  to  his  contract.'  This 
order  was  accepted  by  the  Company.  In  an  action  by  the 
millwright  upon  the  order,  it  appeared  that  he  had  finished  his 
part  of  the  work  according  to  his  contract  with  S.  —  that  the 
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owners  of  the  mill  were  satisfied  with  the  character  of  his  work 

—  that  the  mill^  however,  was  not  finished  until  January,  1826 

—  that  the  Company  retained  the  last  $1000,  which  they  were 
to  pay  S.,  to  answer  a  suit  which  the  proprietors  of  the  mill  had 

^brought  against  theltoi,  for  an  alleged  violation  of  S.'s  contract. 
Held,  that  upon  the  true  construction  of  the  order,  the  plaintiff 
was  entitled  to  receive  the  $  750  firom  the  Company,  only  in 
the  event  of  S.  becoming  entitled  to  his  last  instalment,  out  of 
which  it  was  to  be  paid  —  and  that  although  time  is  not  gener- 
ally considered  to  enter  into  the  essence  of  a  contract ;  yet,  in 
this  case,  it  ought  to  have  that  effect,  by  reason  of  the  Compa- 
ny's liability  to  the  assured  to  'rebuild  in  a  reasonable  time. 
Kemp  V.  Baltimore  Fire  Insurance  Company,  2  Gill  8l  Johnson, 
108. 

2.  Upon  a  bill  being  filed  to  recover  the  value  of  certain  negroes, 
which  M.  held  in  trust  for  the  complainant,  and  which  had  been 
sold  through  the  intervention  of  an  agent  who  considered  him- 
self entitled  to  the  proceeds,  it  was  agreed  between  M.  and  the 
agent,  that  if  M.  would  delay  settlement  and  permit  the  agent  to 
retain  the  money,  and  defend  the  bill,  he  would  indemnify  him 
from  all  loss.  A  final  decree  having  passed  against  M.,  in  an 
action  brought  upon  his  contract  of  indemnity.  Held,  it  was 
competent  for  the  defendant  to  give  in  evidence,  that  he  had 
apprised  the  plaintiff  in  due  time  of  the  nature  of  the  defence, 
which  he  desired  should  be  made  to  the  suit,  and  of  the  sources 
by  which  he  meant  to  establish  it,  so  as  to  enable  the  plaintiff, 
by  resorting  to  such  evidence,  to  ascertain  if  he  could  be  justi- 
fied in  putting  in  such  an  answer  as  was  desired ;  and  also  to 
show  that  the  plaintiff  had  failed  to  comply  with  his  contract, 
by  refusing  to  permit  him  to  defend  the  bill.  Morris  v.  Chapman, 
2  Gill  6i.  Johnson,  286. 

3.  If  the  defendant  supplied  the  plaintiff  with  a  proper  answer, 
supported  by  such  proofs  as  would  furnish  the  latter  with  a  rea- 
sonable ground  to  believe  the  facts  stated  in  the  answer  to  be 
true,  he  was  bound  by  the  spirit  of  his  contract  to  have  accepted 
and  filed  it,  or  put  in  an  answer  containing  in  substance  the 
same  defence,     lb. 

4.  If  the  plaintiff  in  his  conscience  could  not  put  in  the  answer 
furnished  him  by  the  defendant,  good  faith  on  his  part  demand- 
ed that  he  should  have  pointed  out  his  objections  and  difficulties 
to  the  defendant,     lb, 

5.  K.,  whose  vessel  had  been,  with  others,  sunk  in  the  harbor  of 
B.,  in  1814,  for  its  protection  from  the  public  enemy,  in  Febru- 
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ary,  1821,  wrote  to  C,  that  *  it  would  be  a  source  of  gratification 
to  me,  if  your  exertions  are  crowned  with  that  success  they  so 
justly  merit,  and  I  rest  assured,  that  you  will  interest  yourself 
equally  as  much  for  theT.'s  (the  name  of  K.'s  vessel)  business, 
as  that  of  the  other  vessels  entrusted  to  your  management.'     C. 
attended  to  the  claim  of  the  owners  of  the  sunken  vessels  upon 
the  government  for  indemnity ;  and  on  the  5th  March,  1823, 
enclosed  him  an  order,  (without  date)  on  the  Secretary  of  the 
Treasury,  requesting  him  *  to  pay  C,  out  of  the  allowance  for 
K.'s  claim,  which  had  been  retained  at  the  Treasury  on  K.'s  ac- 
count, a  certain  sum,  being  C/s  proportion  of  said  retained 
money,  as  stipulated  to  be  paid  him  for  his  services  and  expenses 
in  collecting  the  proofs  relating  to  the  application  of  the  said 
vessel  to  the  public  defence.*     It  appeared  that  in  1817,  K.  had 
been  discharged  from  his  contracts  under  the  insolvent  laws  of 
Maryland,  and  in  December,  1821,  his  trustee  agreed  to  aUow  C. 
a  commission  for  prosecuting  the  claim  of  indemnity  for  K.'s 
vessel,  in  the  event  of  his  succeeding,  provided  the  Court  would 
permit  the  trustee  so  to  do.     The  whole  allowance  was,  how- 
ever, retained  by  the  government,  and  passed  to  the  credit  of 
K.'s  bonds,  for  duties  then  unpaid.     In  an  action  by  C.  against 
K.,  to  recover  compensation  for  his  services  aforesaid  :     Held^ 
there  was  evidence  for  the  jury  to  find  a  contract  between  C. 
and  K.,  and  they  might  as  fairly  infer  that  it  was  entered  into  a 
little  anterior  to  the  letter  of  1821,  as  before  the  insolvency  of 
1817  —  and  that  if  the  plaintiff  was  to  be  paid  out  of  the  sum  to 
be  allowed  on  account  of  the  vessels,  yet  if  he  had  been  deprived 
of  it  by  the  defendant's  means,  the  defendant  was  personally 
liable  —  that  the  United  States  under  the  circumstances  being 
authorized  to  retain  the  allowance  in  payment  of  the  defendant's 
bonds,  their  claim  being  a  just  one,  and  the  plaintiff  having  no 
lien  on  the  fund  in  the  Treasury,  the  defendant  still  remained 
lia1)le.     Kalhnan  v.  Causten,  2  Gill  &  Johnson,  357. 
6.  The  plaintiff  and  defendant  being  joint  owners  of  a  line  of 
stages,  agreed  as  follows :  'I  (the  defendant)  hereby  acknow- 
ledge to  have  received  of  D.,  (the  plaintiff)  stage  proprietor  on 
the  W.  and  B.  road,  $  9000,  as  a  full  compensation  for  the 
within  named  four  teams,  and  two  coaches,  and  I  bind  myself 
to  withdraw  all  my  pretensions  to  any  part  of  said  road ;  and  I 
herewith  deliver  to  the  said  D.  the  teams  as  they  are  at  this 
instant,  on  the  road  between  this  place,  (B.)  and  W. ;  and  fur- 
ther pledge  myself  not  to  be  concerned,  direct  or  indirect,  in 
any  line  of  stages  in  opposition  to  him.'     Held,  that  in  constru- 
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ing  this  contract,  the  Court  must  endeavor  to  arrive  at  the 
meaning  of  the  parties,  by  looking  to  the  motives  that  led  to  it, 
and  the  object  intended  to  be  effected  by  it.  The  motive  was 
to  become  sole  proprietor  of  all  the  stages  on  that  road,  and  to 
shut  out  all  opposition.  To  effect  that  object,  the  purchase  of 
the  defendant's  interest  in  the  stages  was  made.  Davis  v.  Bar- 
ney, 2  Gill  &,  Johnson,  382. 

7.  The  intention  of  the  contract  was,  that  the  defendant  should, 
in  good  faith,  not  only  not  become  interested  in  any  opposition, 
but  that  he  would  not  in  any  manner  aid  or  become  instrumen- 
tal in  the  setting  up,  or  carrying  on  an  opposition  line,    lb, 

8.  The  word  *  indirect '  was  used  for  the  special  purpose  of  guard- 
ing against  any  kind  of  interference  by  the  defendant,  in  aiding, 
or  in  any  manner  promotuig  the  establishment  of,  or  carrymg 
on,  any  opposition,     lb, 

9.  A  line  of  stages  being  established  in  opposition  to  the  plaintiff's 
line,  the  Court  held,  that  if  the  defendant  furnished  its  owners 
with  money,  credit,  or  other  means,  for  the  purpose  of  enabling 
them  to  carry  it  on,  and  that  the  means  so  furnished  did  enable 
them  to  establish  and  carry  it  on,  and  that  they  could  not  have 
established  or  carried  it  on  without  such  means,  or  that  the  de- 
fendant did  furnish  them  with  money,  credit,  horses,  or  any  other 
means,  for  the  purpose  of  enabling  them  the  better  to  establish 
or  carry  it  on,  and  that  such  means  did  so  enable  them,  then 
the  plaintiff  was  entitled  to  recover  damages  for  a  breach  of  the 
said  contract,     lb. 

Where  against  the  policy  of  the  law, 

10.  Deeds  of  gift  or  of  release  and  acquittance,  made  by  ward  to 
guardian,  or  person  who  has  borne  the  part  of  guardian,  shortly 
after  ward's  attainment  to  full  age,  but  before  delivering  of 
ward's  estate,  and  without  any  settlement  of  accounts,  are  void 
on  a  principle  of  public  pdicy,  without  proof  of  actual  fraud  ; 
much  more  if  circumstances  of  transaction  evince  actual  fraud. 
Waller  v.  Armistead's  adm'ors.,  2  Leigh,  11. 

1 1.  No  just  distinction,  in  this  respect,  between  deeds  of  gift  and 
deeds  of  release  and  acquittance,  by  ward  to  guardian :  both 
are  equally  condemned  by  equity.     lb. 

Where  made  for  an  expectant  interest,  or  price  is  inadequate, 

12.  Inadequacy  of  price,  whether  it  be  so  gross  as  to  be  per  se 
proof  of  fraud  or  not,  if  attended  by  circumstances  evincing  un- 
conscientious advantage  taken  by  the  vendee  of  improvidence 
and  distress  of  the  vendor,  will  avoid  the  contract  in  equity, 
though  it  be  a  contract  executed.  McKiimey  v.  Pinckard's 
ex' or.,  2  Leigh,  149. 
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13.  Qiuere,  whether  every  vendor  of  an  expectant  interest  is  not 
to  be  regarded  in  equity  as  a  young  heir  dealing  for  his  expect- 
ancies ?    75. 

14.  But  clear  that  very  anxious  protection  is  extended  by  equity 
to  all  persons  selling  expectant  interests,  whether  they  stand  in 
relation  of  expectant  heirs  or  not,  and  trivial  circumstances, 
added  to  inadequacy  of  price,  are  sufficient  to  set  aside  such 
sales.     lb. 

15.  A  contract  for  the  benefit  of  a  third  person,  made  without  his 
knowledge  or  authority,  is  a  binding  contract  on  the  promisor ; 
and  if  subsequently  adopted  by  him  for  whose  benefit  it  was 
made,  it  may  be  enforced  by  him.  Bridge  v.  The  Niagara 
Ins.  Co.,  1  Hall,  247. 

CORPORATION. 

1.  A  corporation  may  employ  one  of  its  members  as  an  agent ;  and 
there  is  no  incompetency  in  such  member  to  be  an  agent  for  a 
purchaser,  and  make  the  memorandum  required  by  the  statute 
of  frauds,  at  a  sale  of  the  property  of  such  a  corporation  made 
by  such  member  as  its  agent.  Stoddert  v.  The  Vestry  of  P. 
T.  Parish,  2  Gill  &  Johnson,  227. 

2.  Where  there  has  been  a  body  corporate  de  facto  for  a  consid- 
erable period  of  time,  claiming  at  least  to  be  such,  and  holding 
and  enjoying  property  as  a  corporation,  it  will  be  presumed  that 
every  mere  formal  requisite  to  the  due  creation  of  the  corpora- 
tion has  been  complied  with.  AU  Saints  Church  v.  Lovett,  1 
Hall,  191. 

3.  Where  a  person  undertakes  to  enter  into  a  contract  with  a 
corporation,  in  their  corporate  name,  and  accepts  an  official  ap- 
pointment under  them,  he  thereby  admits  them  to  be  duly  con- 
stituted a  body  politic  and  corporate  under  such  name ;  and 
cannot  aflerwards  set  up,  by  way  of  defence,  that  no  such  cor- 
poration ever  existed,  but  is  concluded  by  his  admission,    lb. 

4.  Where  the  trustees  of  a  religious  incorporation  bring  a  suit 
colore  officii,  the  defendant  cannot  object  to  their  right  of  re- 
covery, upon  the  ground  that  they  are  not  trustees,  without 
showing  that  proceedings  have  been  instituted  against  them  by 
the  government,  and  carried  on  to  a  judgment  of  ouster.    lb. 

5.  Being  trustees  de  facto,  all  their  proceedings  are  valid,  until 
they  are  ousted  by  a  judgment  at  the  suit  of  the  people,  and  no 
advantage  can  be  taken  of  any  nofMiser  or  mis<tser  on  the  part 
of  the  corporation,  by  any  defendant,  in  any  collateral  action. 
lb. 

6.  What  shall  be  considered  as  notice  to  a  corporation  is  not  set- 
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tied ;  but  under  some  circumstances,  it  seems  that  notice  to  a 
director  ought  to  charge  the  corporation ;  as  where  the  director 
acts  as  the  agent  of  the  corporation.     Fulton  Bank  v.  BenMct, 
1  HaU,  480. 
COSTS. 

1 .  Preliminary  proofs,  in  an  insurance  cause,  are  not  to  be  taxed 
in  the  plaintiff's  bill  of  costs.  Barloto  v.  The  Eagle  Fire  Ins, 
Co.  1  Hall,  153. 

2.  A  party  cannot  charge  for  drifting  as  many  subpcBuas  as^he 
has  witnesses ;  but  must  prepare  one  draft,  and  from  that  en- 
gross the  others,     lb, 

COURT  OF  CHANCERY. 

1.  A  feme  covert,  in  consideration  of  a  creditor  of  her  husband 
giving  him  further  time  to  pay  his  debts,  executed  a  deed  jointly 
with  her  husband,  in  form  a  mortgage,  of  leal  estate,  to  secure 
its  payment.  This  deed  was  not  acknowledged  according  to 
the  Acts  of  Assembly  in  relation  to  conveyances  of  land  hjfeme 
covert  grantors,  nor  did  it  purport  to  be  in  execution  of  a  power 
reserved  to  her,  but  being  for  property,  in  fact  held  in  trust  for 
her  separate  use,  which  she  had  a  right  to  convey  as  a  feme 
sole,  was  considered  in  equity  as  creating  a  specific  lien,  and 
enforced  accordingly.     Brundige  v.  Poor,  2  Gill  ^  Johnson,  1. 

2.  T.,  who  was  indebted  to  A.  and  H.,  held  a  mortgage  from  W., 
upon  which  he  made  the  following  assignment,  under  his  hand 
and  seal.  '  For  value  received,  I  hereby  transfer,  assign  and 
make  over  to  Messrs.  A.  and  H.,  this  mortgage  and  the  debt  so 
intended  to  be  secured  thereby,  witness  my  hand  and  seal,  this, 
&c.'  About  twelve  months  after,  T.  died.  The  mortgage  and 
assignment  were  found  uncancelled  among  his  papers.  To  a 
bill  filed  by  A.  and  H.,  against  the  mortgagor  and  T.'s  adminis- 
trator, to  enforce  the  assignment  for  the  payment  of  their  debt, 
which  alleged,  that  T.  had  promised  to  secure  their  debt  by 
making  the  assignment  in  question,  the  answer  of  the  adminis- 
trator stated,  *  that  T.  might  have  promised  to  secure  the  debt, 
and  that  the  endorsement  may  have  been  written  on  the  mort- 
gage with  a  view  to  comply  with  such  promise,  but  denied  that 
there  was  a  delivery  of  it  in  fact  by  T.,  or  an  acceptance  thereof 
by  the  complainants.'  Upon  an  appeal,  it  was  held,  that  an 
asmgnment  of  T.'s  interest  in  the  mortgage,  might  be  good  and 
operative,  without  actual  delivery,  if  connected  with  evidence  to 
show  he  intended  it  to  transfer  his  interest,  in  the  thing  assign- 
ed. That  this  assignment  had  all  the  fcHrms  and  solemnities 
necessary  to  constitute  a  good  contract,  was  in  his  ha&d-writ- 
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ing,  signed  by  him,  and  contained  a  full  expression  of  his  in-  ' 
tention  to  transfer  his  interest  in  the  mortgage.     Aldridge  v. 
Weems,  2  Gill  &  Johnson,  36. 

3.  The'answer  of  an  executor  or  administrator  in  his  representa- 
tive capacity,  which  asserts  a  fact  that  is  not,  and  cannot  be 
within  his  own  knowledge,  does  not  properly  come  within  the 
general  rule,  that  an  answer  asserting  a  fact  responsive  to  the 
bill,  can  only  be  disproved  or  outweighed  by  the  testimony  of 
two  witnesses,  or  one  with  pregnant  circumstances.  Pennifig- 
ton  V.  Gittings,  2  Gill  &  Johnson,  208. 

4.  When  an  executor  or  administrator  answering  in  his  represent- 
ative character,  alleges  facts  of  which  he  can  have  no  personal 
knowledge,  it  can  but  amount  to  an  assertion  of  his  impressions, 
and  his  speaking  positively  cannot  alter  the  character  of  his 
testimony,  merely  because  it  comes  in  the  shape  of  an  answer, 
but  must  be  allowed  its  due  weight  only  ;  and  is  not  entitled  to 
the  full  influence  of  the  answer  of  a  man,  speaking  of  facts 
which  may  be  within  his  own  knowledge.     lb, 

5.  It  is  a  settled  principle  that  Chancery  fdlows  the  law ;  and 
acting  in  obedience  to  the  statute  of  limitations,  the  plea  thereof 
is  as  available  at  equity  as  at  law,  in  relation  to  the  same  sub- 
ject matter.     WatJcins  v.  Harwood,  2  Gill  &  Johnson,  307. 

6.  The  statute  of  limitations  is  no  bar  in  equity  to  a  widow's  claim 
for  dower,  or  the  rents  and  profits  thereof  Per  Bland,  Chan. 
Wdls  V.  BeaU,  2  Gill  &  Johnson,  468. 

COVENANT. 

1.  Upon  a  sale  of  land  by  T.  to  B.  the  vendor  covenants  for  himself, 
his  heirs,  executors,  and  administrators,  to  warrant  the  land  to 
B.,  his  heirs  and  assigns ;  B.  is  evicted  and  brings  covenant  for 
breach  of  this  warranty  :  Held,  that  the  proper  measure  of  dam- 
ages is  the  purchase  money  with  interest  from  the  date  of  the 
actual  eviction,  the  costs  incurred  in  defending  the  title,  and 
such  damages  as  the  vendee  may  have  paid,  or  may  be  shown 
\o  be  clearly  liable  to  pay,  to  the  person  who  evicted  him. 

ThrelheWs  adm^or.  v.  FitzhugKs  ex'a;.,  2  Leigh,  451. 

2.  But  though  the  purchase  money,  with  interest,  &c.  was  held 
to  give  the  proper  measure  of  damages  in  the  particular  case, 
the  opinions  of  the  judges  leave  it  still  questionable,  whether  the 
actuad  value  of  the  land  at  the  time  of  sale,  if  proved  to  be 
greater  than  the  purchase  money,  with  interest,  &c.  may  not  be 
justly  demanded.     Ih. 

3.  In  assigning  breaches  in  an  action  of  covenant,  it  is  sufficient, 
in  general,  to  follow  and  negative  the  words  declared  upon. 
Mc  Geehan  v.  M'Laughlin,  1  Hall,  33. 
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4.  Where  the  words  of  a  lease  provided  that  the  lessee  should  pay 
'  for  all  necessary  repairs  put  upon  the  premises/  during  the 
term,  and  in  declaring  upon  it,  the  breach  assigned  was,  that 
the  lessee  '  did  not,  nor  would '  '  during  the  said  demise,  and 
whilst  she  was  possessed  of  the  *  *  premises,'  *  pay,  or  cause  to 
be  paid  to  the  plaintiff  the  repairs  that'  *  were  necessary,'  *  and 
were  made  upon  the '  *  premises  by  the '  *  plaintiff; '  it  was  held 
to  be  w^ll  assigned;  and  a  demurrer  to  the  declaration  was 
overruled,     lb. 

5.  The  general  rule  is,  that  the  breach  will  be  sufhciently  assign- 
ed, by  negativing  the  words  of  the  covenant ;  and  the  exception 
is  of  cases  where  such  general  assignment  does  not  necessarily 
amount  to  an  averment  of  a  breach  of  the  covenant ;  but  further 
averments  are  necessary,  to  show  that  the  covenant  has  been 
broken ;  and  in  these  cases  the  breach  must  be  specially  assign- 
ed,    lb. 

DEBT. 

1.  The  defendant,  on  the  3d  of  January,  1815,  executed  a  bond 
for  $8,500,  in  favor  of  the  plaintiffs,  to  secure  the  payment  of 
$  4,404  52.  The  condition  of  the  bond  recited,  that  to  pay 
and  satisfy  the  last  mentioned  sum,  one  John  C.  Hamilton  had, 
by  indenture,  granted  unto  the  plaintiffs  an  undivided  interest 
in  certain  lands  (which  had  been  conveyed  by  Timothy  Pick- 
ering to  John  B.  Church  and  others  in  trust,)  which  were  un- 
productive, and  could  not  be  divided  for  several  years  thereaf- 
ter. The  condition  further  stipulated  that  the  defendant  should 
pay  to  the  plaintiffs,  year  by  year,  the  sum  of  $308  21,  the  law- 
ful interest  on  said  sum  .of  $  4,404  52,  until  the  said  estate 
should  be  divided,  and  a  clear  and  perfect  title  thereto,  made  to 
the  plaintiffs. 

In  an  action  upon  the  bond  to  recover  the  amount  of  the  annual 
payments,  from  the  year  1818  to  1828,  the  defendant  contend- 
ed, 1.  That  the  plaintiffs  were  bound  to  show  diligence  in  pro- 
curing a  partition  of  the  lands  conveyed.  2.  That  they  were 
barred,  by  the  statute  of  limitations,  from  recoverudg  any  thing 
in  arrear  beyond  six  years,  or  that  there  was  a  presumption  of 
payment  from  lapse  of  time.  Held,  however,  that  the  statute  of 
limitations  did  not  apply  to  this  case ;  that  there  was  no  pre- 
sumption of  payment,  and  that  the  plaintiffs  were  not  bound  to 
procure  a  partition  of  the  estate.  Held,  also,  that  the  annual 
payments  were  to  be  viewed  in  the  light  of  interest  on  the  prin- 
cipal sum,  and  that  the  plaiptiffs  were  not  entitled  to  interest 
upon  the  annual  payments.  Henderson  4*  Caimes  v.  Hamil- 
ton, I  Hall,  314. 
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2.  The  assignee  of  a  lease,  who  enters  upon  and  occupies  the  de- 
mised premises,  is  liable  for  the  rent  in  like  manner  with  the 
assignor.  In  declaring  against  him,  he  may  be  described  as 
assignee  in  general  terms ;  and  the  manner  in  which  the  assign- 
ment was  made,  need  not  be  set  forth.  But  the  assignee  can- 
not be  made  answerable,  by  the  action  of  debt,  hr  the  rent  of 
any  part  of  the  premises  demised,  except  that  which  has  been 
possessed  and  enjoyed  by  himself;  and  the  rent  in  such  cases 
may  be  apportioned,  the  action  being  founded  on  the  privity  of 
estate  merely,  and  not  on  the  privity  of  contract.     lb, 

3.  The  plaintiffs  demised  certain  premises  for  a  term  of  years,  to 
one  F.  L.  Vultee.  The  lessee,  a  short  time  before  the  expiration 
of  the  term,  died,  and  the  defendant  (his  widow)  took  out  let- 
ters of  administration  upon  his  estate,  and  continued  in  posses- 
sion of  apart  of  the  premises  until  the  lease  expired.  An  ac- 
tion of  debt  being  brought  against  her  for  all  the  rent  which 
was  in  arrear  at  the  time  of  the  expiration  of  the  lease,  it  was 
held,  that  she  was  only  liable  in  this  action  for  the  rent  of  such 
parts  of  the  premises  as  had  been  occupied  by  her  after  her 
husband's  death,    lb, 

DECLARATION.    In  assumpsit, 

1.  It  seems,  that  in  assumpsit  against  an  administrator  de  bonis 
non,  counts  upon  promises  made  by  the  executor  or  a  former 
administrator  of  the  deceased  debtor,  as  such,  may  be  joined  with 
counts  on  promises  by  the  deceased  debtor  himself,  to  save  the 
statute  of  limitations ;  dubitante  Green,  J.  Bishop  v,  Harri- 
son* s  ad'mor,,  2  Leigh,  532. 

2.  But  in  such  case  the  counts  upon  promises  of  the  executor  or 
former  administrator,  must  distinctly  aver  the  promises  to  have 
been  made  as  executor  or  administrator;  otherwise  they  are 
bad  upon  general  demurrer ;  per  tot,  cur,     lb. 

In  debt, 

3.  Debt  on  an  instrument  which  is  in  its  form  a  promissory  note 
for  money,  concluding,  '  witness  the  hands '  of  the  parties ;  but 
scrolls  by  way  of  seals  are  set  to  their  signatures :  this  instru- 
ment is  rightly  described  in  the  declaration  as  a  promissory 
note.     Peasly  v.  Boatwright,  2  Leigh,  195. 

4.  In  debt  on  promissory  note  :  Held,  the  plaintiff  need  not  aver 
in  the  declaration,  or  prove,  consideration  ;  though  the  defend- 
ant may  go  into  evidence  touching  consideration,     lb, 

DEMURRER  TO  EVIDENCE. 

When  there  b  a  demurrer  to  evidence  which  is  certain,  as  in  the 
case  of  documentary  proofs,  the  practice  is  for  the  court  to  give 
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JinaJ  judgment,  as  on  a  special  verdict ;  bat  where  there  b  no 
certainty  in  the  statement  of  facts  proved,  the  court  may  award 
a  venire  de  novo,     WhedwrtgM  v.  Moore,  1  Hall,  201. 

DESCENTS. 

A  citizen  dies  seized  of  lands  in  Virginia,  leaving  a  brother  who 
is  a  citizen,  a  sister  who  is  an  alien  yet  living,  children  of  the 
alien  sister  who  are  citizens,  and  grandchildren  of  the  alien 
sister,  who  are  citizens,  though  their  fathers  as  well  as  their 
grandmother  are  aliens :  Heldy  under  the  statute  of  descents,  1 
Rev.  Code,  ch.  96,  §  16,  the  descendants  of  the  alien  sister 
take  by  descent,  one  moiety  to  be  divided  among  them  per 
stirpes,  and  the  citizen  brother  the  other  moiety.  Jackson  v. 
Sanders,  2  Leigh,  109. 

DOWER. 

1.  Where  the  husband  is  the  mere  instrument  for  passing  the  es- 
tate, although  there  may  be  an  instantaneous  seisin,  the  widow 
shall  not  be  endowed.  Mc  CavHey  v.  Grimes,  2  Gill  &  John- 
son, 318. 

2.  Where  one  is  seised  for  the  combined  use  of  himself  and  others, 
and  his  interest,  real  or  contingent,  is  not  susceptiUe  of  any 
particular  ascertainment,  but  is  necessarily  undefined,  and  is  to 
be  postponed  until  the  gratification  of  all  the  uses  to  which  his 
seizin  is  subservient,  it  is  not  a  case  of  beneficial  seizin  for  his 
own  use,  so  as  to  endow  his  wife  to  the  prejudice  of  the  other 
uses.     lb. 

3.  A  husband  dies  entitled  to  reversion  of  lands ;  his  widow  is  not 
entitled  to  dower  thereof.    Blow  v.  Maynard,  2  Leigh,  30. 

4.  A  husband  makes  a  firaudulent  conveyance  of  real  estate  to  the 
use  of  himself  and  children,  and  contingently  to  the  use  of  his 
wife,  who  does  not  execute  the  conveyance ;  the  husband  dies ; 
the  creditor  exhibits  his  bill  against  the  children  and  the  widow, 
to  avoid  the  conveyance  as  voluntary  and  fi'audulent ;  the  widow 
claims  under  the  conveyance ;  it  is  declared  fraudulent  and 
void  :  Held,  that  the  widow  is  entitled  to  dower  of  the  estate.  lb. 

EaUITY. 

The  maxim  of  courts  of  equity,  that  a  plaintiff  asking  equity,  must 
do  equity  to  the  party  against  whom  he  asks  it,  applies  only  to 
cases  where  the  plaintiff  is  wholly  without  remedy  at  law,  and  is 
entirely  dependent  on  the  court  of  equity  for  relief  By  Green 
and  Cabell,  J.  in^  QiUiat  v.  Lynch,  2  Leigh,  493. 

EVIDENCE. 

1.  It  is  a  settled  rule  of  evidence,  that  if  a  person  who  has  been 
regularly  sworn  and  examined  on  the  ground,  upon  a  survey 
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ezecoted  in  an  action  <ii  ejectment,  dies  before  the  canse  is 
tried,  or  leares  the  State,  and  goes  to  parts  unknown  and  with- 
out the  reach  of  the  process  of  the  Sute,  so  that  his  attendance 
as  a  witness  cannot  be  procured,  his  deposition  so  taken,  and 
returned  with  the  plots,  may  be  read  in  evidence  at  the  trial 
from  necessity.  Rogers  v,  Raborg  and  Redding^  2  Gill  &- 
Johnson,  54. 

2.  So  the  deposition  of  a  witness  sworn  and  examined  under  the 
same  circumstances,  and  who  had  become  paralytic  since  his 
examination,  and  though  regularly  summoned,  was  unable  to 
leave  his  house,  or  to  speak  so  as  to  be  understood,  may  also  be 
read  in  evidence  at  the  trial,  for  the  same  reason.    Ih, 

3  An  insolvent  debtor  who  has  obtained  hb  final  discharge,  and 
released  to  his  trustee  all  his  interest  in  the  property  in  dispute, 
and  residue  of  his  estate  after  paying  his  debts,  is  a  competent 
witness  in  an  action  in  which  his  trustee  is  plaintiff,  to  prove, 
that  at  the  time  a  certain  deed  was  executed  by  such  witness 
and  his  partner  to  the  defendant,  who  was  their  creditor,  they 
contemplated  becoming  insolvent  debtors,  and  apprised  the  de- 
fendant of  such  intention,  who  advised  them  to  make  such  deed, 
and  then  apply  for  the  benefit  of  the  insolvent  laws,  and  pro- 
mised to  aid  tiiem  thereafter,  though  the  effect  of  such  testi- 
mony would  be  to  avoid  his  deed,  under  our  insolvent  system. 
Gknn  v.  Vm  Kapff,  2  Gill  &  Johnson,  132. 

4.  Where  it  was  the  duty  of  the  Register  in  Chancery  to  make 
and  keep  records  of  the  proceedings  of  his  Court,  his  report  to 
the  Chancellor  that  he  had  made  such  records,  and  the  state- 
ment of  the  Chancellor  on  the  minutes  of  the  Court,  that  such 
records  had  been  made  up,  do  not  constitute  primary  evidence 
to  show  that  such  records  were  made,  and  in  the  absence  of 
satisfactory  proof  of  the  loss  of  the  record  books  themselves,  are 
not  admissible  as,  secondary  evidence  of  the  same  fact,  nor  is 
the  estimate  of  a  subsequent  Register,  made  by  the  direction  of 
the  Legislature,  of  the  sum  it  would  require  to  furnish  a  substi- 
tute for  such  record  books,  nor  his  evidence  that  the  same  had 
been  all  correctly  made  up,  admissible  under  such  circumstances. 
State  V.  Wayman^  2  Gill  &  Johnson,  255. 

5.  A.  was  administrator  de  bonis  non  of  S.,  and  executor  of  L.,  the 
widow  of  S.  In  an  action  brought  against  him  for  the  use  and 
occupation  of  land,  and  hire  of  negroes,  it  appeared  that  the 
plaintiff  had  a  deed  for  certain  land  and  negroes  from  S.,  who 
retained  possession  until  his  death,  when  his  widow,  who  was 
his  sole  devisee  and  executrix,  continued  that  possession,  and 
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shortly  after  filed  her  bill  in  Chancery  to  have  the  plaintiff's 
deed,  which  was  absolute  in  terms,  decreed  a  mortgage ;  before 
*  that  cause  was  decided  the  widow  also  died.  The  defendant, 
as  her  executor,  and  as  administrator  de  bonis  nen  of  S.,  and  in 
conjunction  with  her  devisee  of  the  land,  filed  a  bill  of  revivor; 
and  after  much  litigation,  the  plaintiff 'd  deed  was  sustained. 
The  defendant  had,  in  fact,  entered  upon  and  rented  out  the 
land,  and  used  the  negroes  conveyed  to  the  plaintiff,  after  the 
widow's  death,  and  had  fi'equently  said,  if  the  bill  was  decided 
in  favor  of  the  plaintiff,  the  rent  of  the  land,  and  the  hire  of  the 
negroes,  would  be  payable  to  him.  Upon  the  decision  of  the 
cause,  the  land  and  negroes  were  delivered  up  to  the  plaintiff, 
and  the  accruing  rent  of  that  year  paid  to  him  by  the  tenants. 
It  did  not  appear  under  what  circumstances  the  defendant  had 
originally  entered  into  the  land.  Held,  that  the  widow's  admis- 
sions, that  she  held  the  land  and  negroes  as  the  plaintiff's  ten- 
ant, and  by  his  permission,  were  not  competent  evidence  to 
charge  the  defendant ;  that  the  evidence  was  not  sufficient  to 
warrant  the  inference,  that  the  relation  of  landlord  and  tenant 
subsisted  between  the  plaintiff  and  defendant,  the  facts  and 
circumstances  not  being  such  as  usually  attended  a  permissive 
holding ;  but  that  he  was  responsible  for  the  hira  of  the  negroes, 
during  the  time  he  had  them.  Stockett  v.  WiUldns*  AdminiS' 
traiors,  2  Gill  &,  Johnson,  326 

6.  When  there  is  any  legal  admissible  evidence,  tending  to  prove 
the  issue  in  a  cause,  the  effect  of  that  evidence  is  sdely  for  the 
consideration  of  the  jury.  Davis  v.  Barney,  2  Gill  &-  Johnson, 
382. 

7.  When  there  is  no  evidence  applicable  to  the  issue,  or  tending 
to  prove  any  material  iact,  there  is  a  total  failure  of  evidence, 
and  the  court  will  direct  the  jury  accordingly.    16. 

Matter  of  record  and  proceedings  of  courts. 

8.  A  motion  is  made  against  a  sheriff  for  default  of  his  deputy, 
upon  which  the  sheriff,  with  assent  of  the  deputy,  but  without 
the  knowledge  of  his  sureties,  confesses  judgment :  Held,  that 
the  record  of  his  judgment  is  admissible  evidence  against  the 
deputy's  sureties  upon  a  motion  by  the  sheriff  against  the  depu- 
ty and  his  sureties.    Jacobs  v.  HiU,  2  Leigh,  393. 

Written  documents  and  parol  evidence  in  relation  thereto, 

9.  Parol  evidence  is  not  admissible  to  vary,  contradict,  add  to,  or 
explain,  a  written  agreement ;  but  in  cases  of  equivocal  written 
agreements,  the  circumstances  under  which  they  were  made 
may  be  given  in  evidence  to  ex[^ain  their  meaning.  Crawford 
V.  JarretVs  adm'or,,  2  Leigh,  630. 
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Omfessions  and  Declarations. 

10.  If  a  threat  be  made,  or  promise  held  out,  to  a  person  in  cus- 
tody on  a  charge  of  felony,  to  induce  him  to  make  a  confession, 
and  be  denies  his  guilt  at  the  time,  but  afterwards  makes  a  con- 
fession, which  appears,  from  the  time  and  circumstances,  not  to 
have  been  induced  by  such  previous  threat  or  promise,  this 
confession  so  afterwards  made,  is  a  voluntary  one,  and  proper 
evidence  against  him  on  his  trial.  Moore  v.  Commonwealth,  2 
Leigh,  701. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  W.  died  in  1814,  intestate,  as  to  his  personal  estate.  Admin- 
istration was  granted  to  his  widow,  who  returned  an  inventory, 
and  in  1816  settled  an  account  with  the  Orphans'  Court,  in 
which  she  obtained  credit  for  various  payments.  She,  with 
several,  but  not  all,  of  the  deceased's  children,  in  1822  united 
in  a  mortgage  to  the  defendant,  of  some  of  the  personal  pro- 
perty which  the  intestate  left,  to  secure  the  payment  of  a  debt, 
for  which  the  mortgagors  were  responsible  to  the  defendant.  - 
The  mortgage  did  not  profess  to  be  executed  by  the  widow,  in 
her  representative  character ;  and  it  did  not  appear  that  any  of 
the  intestate's  debts  remained  unpaid.  The  widow  died,  and 
in  1823  the  plaintiff  was  appointed  administrator  de  bonis  nan 
of  W.,  and  brought  replevin  against  the  defendant,  who  claimed 
the  goods  under  his  mortgage.  Held,  That  inasmuch  as  strong 
circumstances  existed  in  the  case,  to  induce  the  presumption 
that  the  intestate's  debts  had  been  all  satisfied,  it  was  fair  to 
infer  that  the  administratrix  had  made  distribution  of  the  re- 
maining assets,  and  acted  in  her  character  of  distributee,  in 
making  the  mortgage;  that  therefore  the  plaintiff  was  not 
entitled  to  recover.     Alknder  v.  Riston,  2  Gill  &  Johnson,  86. 

2.  Where  a  sole  executor  sustains  the  two-fold  character  of  exe- 
cutor and  guardian,  the  law  will  adjudge  the  ward's  proportion 
of  the  property  in  his  hands,  to  be  in  his  hands  in  the  capacity 
of  guardian,  after  the  time  limited  by  law  for  the  settlement  of 
the  estate,  whether  a  final  account  has  been  passed  by  the 
Orphans'  Court,  or  not.  Waikins  v.  State,  2  Gill  &  Johnson, 
220. 

3.  But  where  there  is  a  joint  executorship,  this  construction  of 
law  cannot  consistently  with  principle  prevail :  because  his  co- 
executor  is  entitled  to  the  possession  of  the  assets  equally  with 
the  guardian,  and  the  property  of  his  ward  cannot  be  legally 
considered  in  his  hands,  until  he  has  actually  received  it.     lb. 

4.  Confession  of  judgment  by  an  executor  is  conclusive  against 
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him,  but  only  'prima  fade  evidence  against  his  surety.    IgUhart 
V.  State,  2  Gill  &  Johnson,  235. 

5.  Letters  testamentary  or  of  administraticm  granted  in  another 
State,  give  no  authority  to  sue,  or  to  administer  assets  in  Mary- 
land ;  and  will  not  exempt  a  party  from  liability,  in  an  action 
by  the  rightful  administrator  there,  though  distribution  be  made 
in  conformity  to  such  letters.  GUnn  v.  8m%th,  2  Gill  &-  John- 
son, 493. 

6.  As  against  creditors  an  executor  de  son  tort  is  justified  in  pay- 
ing the  debts  of  the  deceased ;  and  if  sued  by  such  he  may 
plead  plene  administravit,  and  will  be  allowed  all  payments 
made  of  just  debts,  to  any  other  creditors  in  equal  or  a  superior 
degree,  or  in  the  due  course  of  administration ;  though  he  can* 
not  in  any  case,  retain  any  part  of  the  goods  of  the  deceased  in 
satisfaction  of  his  own  debt.     lb. 

EXECUTORY  LIMITATIONS. 

Testator  devises  and  bequeaths  to  his  two  grandsons  D.  and  J.  B., 
children  of  the  deceased  daughter  M.  B.,  sundry  real  and  per- 
sonal estate,  and  adds, '  all  the  estate  given  to  my  grandsons  is 
to  be  equally  divided  between  them,  each  holding  his  part  in 
fee  simple,  upon  condition  that  each  shall  have  issue  of  his 
body  ;  but  if  either  should  die  leaving  no  such  issue,  then  his 
share  shall  pass  to  the  surviving  grandson,  and  such  survivor 
shall  hold  and  enjoy  in  fee  simple  the  whole  estate  given  to 
both,  upon  condition  that  such  surviving  grandson  shall,  at  the 
time  of  his  death,  leave  issue  of  his  body ;  but  if  both  my  grand- 
sons shall  die,  neither  of  them  leaving  such  issue  as  aforesaid, 
and  any  of  the  children  or  grandchildren  of  my  daughter  E. 
M'T.  should  be  then  living,  the  whole  estate  given  to  my  two 
grandsons  shall  be  considered  as  given  for  life  only,  and  the 
same  shall,  after  their  death  without  such  issue  as  aforesaid,  be 
equally  divided  in  fee  simply  among  the  issue  of  my  daughter 
E.  M'T.,  then  living  and  the  children  of  such  of  them  as  may 
then  be  dead.'  Held,  that  each  of  the  grandsons  took  a  fee 
simple  in  the  moiety  devised  to  him,  with  an  executory  devise 
limited  and  well  limited  thereon  to  the  other  on  the  contingency 
of  either  dying  without  leaving  issue  living  at  his  death.  JBtir- 
foot  V.  Burfoots,  2  Leigh,  119. 

FELONY. 

In  forging  hank  notes, 

1.  Upon  trial  of  an  indictment  for  forging  baftk  notes,  the  fact,  if 
proved,  of  the  forged  notes  mentioned  in  the  indictment,  and 
other  forged  notes  of  like  kind,  and  the  plates,  implements  and 
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materials,  for  forging  such  notes,  being  found  in  the  prisoner's 
possession,  is  prima  fade  or  circumstantial,  presumpti? e  evi- 
dence, that  the  prisoner  was  the  forger,  proper  to  be  gi?en  to 
the  jury.    Spencer  v.  Commonwealth^  2  Leigh,  751. 

2.  And  such  forged  notes,  &c.  being  found  in  possession  of  the 
prisoner  in  the  county  of  B.,  is  like  prima  facie  evidence,  pro- 
per to  be  given  to  the  jury,  of  the  fact  that  he  committed  the 
forgery  there.    Jb, 

In  passing  counterfeit  bank  notes. 

3.  Upon  the  trial  of  an  indictment  for  passing  counterfeit  bank 
notes,  proof  that  prisoner  had,  about  the  same  time,  passed  an- 
other note  of  the  same  kind,  which  was  thought  to  be  a  coun- 
terfeit, and  which  he  took  back,  though  this  note  is  not  produc- 
ed at  the  trial,  is  admissible  evidence  to  prove  the  scienter. 
Martin  v.  Commonwealth^  2  Leigh,  745. 

Larceny, 

4.  If  goods  be  stolen  in  one  county,  and  carried  into  another,  the 
thief  may  be  indicted  in  either,  the  offence  being  complete  in 
both.     Comnwnwecdth  v.  Cousins,  2  Leigh,  706. 

Legcd  consequences  of  conviction  of  felony, 

5.  A  justice  of  the  peace  is  convicted  of  the  felony  of  malicious 
stabbing,  sentenced  to  the  penitentiary,  confined  there,  and  then 
pardoned  :  Held,  that  the  conviction  and  judgment  for  this  fel- 
ony was  a  forfeiture  of  his  office  of  justice,'  and  incapacitated 
him  from  afterwards  acting  under  his  commission ;  and  the  par- 
don neither  avoided  the  forfeiture  nor  restored  his  capacity. 
Commonwealth  v.  Fugate,  2  Leigh,  724.  . 

FORCIBLE  ENTRY  AND  DETAINER. 

In  a  prosecution  of  this  nature,  the  title  to  the  premises,  as  be- 
tween the  defendant  and  the  relator,  cannot  be  inquired  into, 
although  the  latter  is  bound  to  set  forth  his  title,  so  far  as  to 
show  himself  to  be  within  the  provisions  of  the  act.  That  title 
may  be  controverted  by  the  defendant ;  but  he  cannot  set  up  his 
own,  as  a  substantive  matter  of  defence :  because  the  question 
of  tide  cannot  be  tried  in  this  action.  The  People  v.  Godfrey, 
1  Hall,  240. 

FOREIGN  JUDGMENT. 

.  Under  the  provision  of  the  constitution  of  the  U.  S.,  art.  4,  ^  1, 
judgments  of  another  State  of  the  Union,  are  not  to  be  regard- 
ed in  Virginia  as  foreign  judgments,  but  have  the  same  effect 
as  judgments  of  her  own  courts.  Clarke's  adm'or,  v.  Day,  2 
Leigh,  172. 


Digitized  by  CjOOQIC 


1833.]  Digest  (^Recent  Decitiani.  147 

FRAUDULENT  DEEDS. 

L  Deeds  executed  by  a  woman  immediately  before  her  marriage^ 
giving  away  her  property  without  the  knowledge  of  the  intended 
husband,  are  fraudulent  as  to  the  husband.  WaUer  v.  Armii' 
lead's  adm'ars.,  2  Leigh,  11. 

2.  If  A.  make  a  fraudulent  conveyance  of  personal  property  to  B., 
and  then  make  a  conveyance  for  valuable  consideration  to  C, 
who  has  full  notice  of  the  previous  fraudulent  conveyance,  the 
statute  of  frauds  and  perjuries  does  not  apply  to  protect  such  a 
subsequent  purchaser  against  the  previous  fraudulent  convey- 
ance, nor  upon  the  principles  of  the  common  law  can  he  claim 
against  the  previous  fraudulent  conveyance  whereof  he  had 
notice  when  he  purchased.  By  Green,  J.  in  Tate  v.  Liggat, 
2  Leigh,  84. 

3.  Deison  mortgages  property  to  secure  a  fair  debt  due  the  Far- 
mers' Bank,  and  a  pretended  debt  to  Tate.  L.  and  M.  bring  a 
suit  in  chancery  impeaching  the  security  provided  by  the  mort^ 
gage  for  the  pretended  debt  to  T.  as  fraudulent :  pending  this 
suit  D.  mortgages  not  the  property,  but  his  equity  of  redemption 
in  it,  to  S.  &  Co.,  fair  creditors,  to  secure  a  just  debt  due  them  ; 
and  then  L.  &  M.  obtain  a  decree  for  their  claim  against  D. : 
Held,  t&at  S.  &  Ck>.  purchased  only  what  D.  could  rightfully 
convey,  that  is,  his  equity  of  redemption,  and  took,  subject  not 
only  to  the  fcdr  debt  due  the  Farmers'  Bank,  but  the  pretended 
debt  secured  to  T.,  and  L.  and  M.  being  creditors  by  decree^ 
and  thus  having  a  right  to  satisfaction  in  preference  to  the  pre- 
tended creditor  T.,  acquired  a  preference  also  over  the  second 
mortgagees  S.  d&  Co.,  who  were  postponed  by  contract  to  the 
pretended  creditor  T.     lb, 

4.  A  man  makes  a  conveyance  of  real  estate  to  the  use  of  his 
children,  and  contingently  to  the  use  of  his  wife,  and  dies ;  upon 
a  bill  by  a  creditor  after  grantor's  death,  against  grantees,  who 
claim  under  the  deed,  conveyance  declared  not  only  voluntary, 
but  fraudulent  in  fact  on  the  part  of  the  grantor :  yet  held,  that 
the  grantees  are  not  accountable  for  rents  and  profits  prior  to 
the  decree.     Blow  v.  Maynard,  2  Leigh,  30. 

GIFT. 

Neither  a  donatio  inter  vivos,  nor  a  donatio  mortis  causa,  can  be 
by  mere  parol.  The  rule  of  law  in  either  case  is,  that  a  deliv- 
ery of  the  thing  intended  to  be  given,  is  essential  to  the  perfec- 
tion of  the  gift.    Pennington  v.  Gittings,  2  Gill  &  Johnson,  208. 

GUARANTY. 

1.  L.  upon  an  award  in  his  favor,  wrote  the  following  order  :  '  M. 
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will  please  pay  D.^  or  order,  the  above  award  of  $  289,  with 
interest,  which  sum  I  guarantee  to  said  D.  for  value  received, 
this  10th  September,  1822.  L.'  In  October,  1822,  D.  presented 
the  order  to  M.  which  was  not  paid.  In  August,  1824,  he  ob- 
tained judgment  upon  the  award  against  M.,  who  at  that  time 
was,  and  ever  since  has  been,  insolvent  In  November,  1823, 
D.  informed  L.  of  M.'s  failure,  and  required  payment  of  L., 
which  was  refused.  In  June,  1824,  D.  sued  L.  Held,  that  he 
could  not  recover.  Per  Frederic  County  Court,  Davis  v. 
Leab,  2  Gill  &  Johnson,  802. 

2.  In  an  action  upon  a  guaranty,  where  the  defendant,  relying 
upon  the  statute  of  frauds,  pleads,  that '  the  promise  mentioned 
in  the  declaration,  is  a  special  promise  to  answer  for  the  debt  of 
a  third  person,  and  that  no  note  or  memorandum  in  writing, 
showing  the  consideration  of  such  promise,  was  ever  signed  by 
him/  the  plaintiff,  if  the  consideration  of  the  guaranty  was  the 
sale  of  goods  to  a  third  person,  made  at  the  same  time  with  the 
guaranty,  must  set  forth  by  his  replication,  what  he  would  be 
bound  to  show  in  evidence,  if  the  statute  were  not  pleaded.  It 
must  appear  by  the  replication,  that  the  sale  of  the  goods,  and 
the  making  of  the  guaranty,  were  simultaneous  acts,  constituting 
parts  of  one  and  the  same  agreement.  Wheelwright  v.  Moore, 
1  Hall,  648. 

3.  The  third  and  fourth  counts  of  the  plaintiff's  declaration  set 
forth  that  one  S.  made  certain  promissory  notes  to  the  plaintiff, 
the  payment  of  which  the  defendant  guarantied, '  in  considera- 
tion of  value  received  by  S.  and  the  defendant'  The  defendant 
having  pleaded  the  statute,  the  plaintiff  replied,  setting  forth  a 
ivritten  promise  of  the  defendant,  containing  copies  of  the  notes 
which  were  expressed  to  be  *  for  value  received.'  The  guar- 
anty also  set  forth, '  that  in  pursuance  of  the  understanding '  be- 
tween the  plaintiff  and  S.,  the  defendant  stipulated  to  pay  the 
notes  if  S.  did  not.  Held,  that  the  replication  did  not  support 
the  averments  in  the  declaration ;  the  contract  there  set  forth, 
not  appearing  with  sufficient  certainty,  to  rest  on  the  same 
consideration.     lb, 

HUSBAND  AND  WIFE. 

Upon  a  petition  by  several  heirs-at-law,  certain  real  estate  in  which 
they  were  jointly  interested,  and  which  was  not  susceptible  of  a 
beneficial  division  among  them,  was  decreed  to  be  sold.  A 
trustee  was  appointed ;  the  land  sold ;  and  a  report  of  the  trus- 
tee, stating  the  proceeds  of  sale  to  be  in  his  hands,  was  ratified 
and  confirmed  by  the  Court.     Before  the  auditor  had  distribut- 
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ed  these  proceeds  among  the  heirs,  one  of  them,  who  was  a 
married  woman,  died.    Held,  That  her  sanriying  hnsband  was 
entitled  to  her  distributive  share  of  the  sale.  Hammond  ?.  SHer, 
2  Gill  &  Johnson,  81. 
INDICTMENT. 

1 .  In  an  indictment  under  the  Act  of  Assembly  of  Maryland,  18^, 
ch.  251,  the  lottery  ticket  or  part  of  a  ticket  should  be  set  out  — 
the  sale  of  only  such  tickets,  as  are  not  authorized  by  the  State, 
is  prohibited,  and  it  would  be  proper  that  the  ticket  should  be  set 
out,  that  the  Court  might  see  whether  it  were  a  ticket,  the  sale 
of  which  was  authorized  or  prohibited.  Slate  v.  Scribner  & 
Barker,  2  Gill  &  Johnson,  246. 

2.  In  all  cases  of  larceny,  very  particular  descriptions  of  the  goods 
taken  have  never  been  considered  necessary,  and  the  descrip- 
tion given  in  the  law  which  enacts  the  offence  in  statutable  lar- 
cenies, has  in  general  been  deemed  sufficient  —  this  doctrine 
is  founded  partly  on  the  fact  that  the  prosecutor  is  not  consid- 
ered as  in  the  possession  of  the  article  stolen,  and  is  not  there- 
fore enabled  to  give  a  minute  description ;  and  principally 
because,  notwithstanding  the  general  description,  it  is  made 
certain  to  the  Court  from  the  face  of  the  indictment,  that  a 
crime  has  been  committed,  if  the  facts  be  true,    lb, 

INFANT. 

If  an  infknt  who  is  arrested  does  not  appear  to  the  action,  nor  take 
any  notice  of  his  arrest ;  upon  motion  of  the  plaintiff,  and  on 
notice  to  the  infant,  the  court  will  appoint  a  guardian  ad  litem, 
for  him  in  order  to  prevent  the  proceedings  from  being  after- 
wards set  aside.    Fearing  v.  Clawson,  1  Hall,  55. 

INSURANCE. 

1.  Orders  for,  and  contracts  of  insurance  are  to  be  liberally  con- 
strued, and  with  reference  not  only  to  the  situation  and  ch-cum- 
stances  of  the  subject  matter  of  insurance,  but  also  of  the  parties 
by  whom  the  insurance  is  effected.  AUegre  v.  Maryland  htsur* 
ance  Company,  2  Gill  &,  Johnson,  136. 

2.  So  in  application  for  insurance  from  Rio  de  la  Plata  to  Havana, 
which  stated  *  said  vessel  will  sail  from  La  Plata,  in  the  course 
of  this  month,'  made  by  a  merchant  in  Baltimore,  to  an  insur- 
ance company  there,  is  not  to  be  regarded  as  a  technical  re- 
presentation of  the  time  of  the  vessel's  departure,  but  as  a  state- 
ment merely  of  the  belief,  or  opinion  of  the  applicant,  that  she 
would  sail  at  the  time  mentioned,    lb, 

3.  In  an  action  on  a  policy  of  insurance,  the  question,  whether 
the  risk  has  been  materially  increased  by  the  sailing  of  the 
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vessel  on  her  voyage,  at  one  time,  instead  of  another,  ought  not 
to  be  submitted  to  the  jury,  when  no  testimony  whatever  had 
been  adduced  on  the  subject,  to  warrant  the  jury  in  drawing 
such  a  conclusion,    lb, 

4.  It  is  competent  to  offer  evidence,  whether,  according  to  the 
custom  and  usage  of  insurance  companies,  the  word  cargo,  in 
an  order  for  insurance,  would  be  considered  as  covering  live 
stock,    lb. 

5.  A  policy  on  cargo,  or  goods  and  merchandize,  will  not  cover 
articles  which  are  stowed  upon  deck,    lb, 

6.  The  word  cargo,  in  an  order  for  insurance,  does  not,  ordina- 
rily, cover  live  stock ;  but  if  live  stock  constitute  the  only  arti- 
cle of  exportation  from  the  port  from  which  the  vessel  carrying 
the  insured  property  is  to  sail,  to  the  port  to  which  she  is  des- 
tined'; or  if,  according  to  the  mercantile  usage  of  the  place  of 
effecting  the  insurance,  the  word  cargo  is  understood  to  cover 
live  stock,  then  an  insurance  under  that  general  denomination 
will  cover  live  stock,     lb, 

7.  The  existence  of  such  usage,  when  evidence  is  offered  for  and 
against  it,  it  is  a  question  exclusively  for  the  jury,     lb, 

8.  Uniformity  of  decision  among  the  several  States  of  the  Union, 
on  questions  connected  with  contracts  of  insurance,  is  of  vast 
importance  to  the  mercantile  community ;  and  that  considera- 
tion aft>ne,  in  the  absence  of  all  motive  or  obligation  to  embrace 
a  contrary  doctrine,  should  induce  the  sanction  of  principles 
established  in  the  other  States,     lb, 

9.  A  perilous  cargo  to  the  insurer,  does  not  necessarily  increase 
the  perils  of  the  ship  owner.  Ckesaptake  Insurance  Company 
V.  AUegre,  2  Gill  &  Johnson,  164. 

10.  It  is  true,  as  a  general  rule,  that  in  an  order  for  insurance 
upon  a  vessel,  it  is  not  necessary  to  state  the  nature  or  condi- 
tion of  the  cargo  designed  to  be  transported.  If  the  underwrit- 
ers desire  information  upon  that  subject,  it  is  for  them  to  ^sk  it. 
lb, 

11.  In  such  case,  the  underwriter  is  presumed  to  be  acquainted 
with  the  ship-owner's  rights.  In  the  absence,  therefore,-  of 
fraud,  or  evidence  to  vary  the  general  rule,  the  payment  of  a 
loss  under  the  policy,  cannot  be  resisted  upon  the  ground  that 
a  larger  premium  would  have  been  required  for  the  insurance 
of  a  vessel  employed  in  transporting  mules,  than  was  stipulated 
to  be  paid  under  a  contract  which  did  not  mention  the  nature 
of  the  cargo,     lb, 

12.  A  building  erected  upon  leasehold  premises,  being  insured 
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against  fire  to  the  amount  of  $800,  was  destroyed  by  that  element 
about  a  fortnight  before  the  expiration  of  the  lease.  By  the 
terms  of  the  lease  the  lessee  had  the  option  of  renewing  it,  or 
removing  his  building  at  the  end  of  tlm  term.  The  building,  if 
suffered  to  remain,  was  worth  about  $1000,  but  if  removed  not 
more  than  $200,  and  at  the  time  of  the  fire  the  lessee  had  given 
no  notice  of  any  intention  to  renew  the  lease.  Held,  neverthe- 
less, that  the  playitiff  was  entitled  to  recover  the  full  amount  of 
his  insurance ;  as  it  did  not  exceed  the  value  of  his  building. 
Laurent  v.  2%c  Chatham  Fire  Ins.  Co.,  I  Hall.  41. 

13.  The  sum  insured  is  the  extent  of  the  insurer's  liability,  not  the 
measure  of  the  assured's  claim,  and  the  assured  has  no  right  to 
the  specific  sum  mentioned  in  the  policy  as  liquidated  damages, 
in  case  of  a  total  loss.    lb. 

14.  A  policy  of  insurance  against  fire  is  a  contract  of  indemnity ; 
it  is  an  open  policy  upon  interest,  and  the  actual  loss  sustained 
by  the  assured  is  the  measure  of  indemnity  to  which  he  is 
entitled.     lb. 

15.  In  the  principal  case,  the  intrinsic  value  of  the  building,  at  the 
time  of  the  fire,  was  the  measure  of  the  loss  within  the  meaning 
of  the  contract,  and  is  the  standard  by  which  the  indemnity  is 
to  be  adjusted,    lb. 

16.  A  commission  merchant,  having  the  goods  of  his  principal  or 
consignor  in  his  possession,  deposited  with  him  for  sale,  has 
an  interest  in  the  property  which  entitles  him  to  insure  the  same 
against  fire  in  his  own  name,  to  the  full  value  of  the  goods.  De 
Forest  v.  The  Fulton  Ins.  Co.,  1  Hall,  84. 

17.  In  declaring  upon  such  a  policy,  the  pleader  may  set  forth  the 
facts  as  to  the  ownership,  according  to  the  truth  of  the  case,  and 
conclude, '  to  the  damage  of  the  plaintiff.'    lb. 

18.  A  commission  merchant  is  to  all  intent  the  owner  of  the  goods 
in  his  possession,  as  to  all  the  world,  except  his  principal,     lb, 

19.  An  insurance  effected  by  a  commission  merchant  upon  goods, 
*  as  well  the  property  of  the  assured,  as  held  by  them  in  trust, 
or  on  commission,'  covers  the  whole  value  of  the  property,  and 
not  the  mere  interest  of  the  party  effecting  the  insurance,    lb, 

20.  At  the  trial  of  this  cause,  the  plaintiffs  were  permitted  to  prove, 
that  it  was  the  usage  of  commission  merchants  in  the  city  of  N. 
York,  to  effect  insurance  on  goods  consigned  to  them  for  sale 
on  commission,  without  express  orders  firom  their  consignors ; 
and  it  was  held,  that  the  proof  of  such  usage  was  rightly  admit- 
ted,    lb. 

21.  An  insurable  interest,  in  mercantile  language,  does  not  neces- 


Digitized  by  CjOOQIC 


152  Digett  cfRecetU  Dediions.  [Juljr, 

sirily  import  an  absohite  ri^*of  property  in  the  thing  insured. 
A  special  or  qualified  interest  is  equally  the  subject  of  insurance ; 
and  each  distinct  interest  in  the  same  subject  may  be  protected 
by  a  separate  policy  on  the  subject  for  tibe  party  interested  in 
it    lb. 

22.  Insurance  upon  goods  outward,  and  upon  their  proceeds  home, 
will  not  coFer  the  same  goods  on  their  return  foyage.  Dow  v. 
The  Hope  Ins.  Co.,  1  HaU,  166. 

23.  Insurance  was  effectod  upon  goods  firom  New  Y<»rk  to  Batafia, 
and  upon  the  proceeds  thereof  home :  the  goods  vakted  at  the 
sum  insured  out;  'to  be  open  on  the  proceeds  home.'  The 
identical  goods  shipped  to  Batavia,  were  returned  to  New  York 
in  the  same  vessel^  and  damaged  upon  their  return  voyage. 
Held,  that  they  were  not  protected  by  the  policy  during  the 
voyage  homeward.    16. 

24.  A  policy  of  insurance  being  a  contract  of  indemnity^  must 
receive  such  a  constructi<m  of  the  words  employed  in  it,  as  will 
make  the  protection  it  affords  coextensive,  if  possible,  with  the 
risks  of  the  assured.  But  a  just  regard  must  also  be  paid  to  the 
hnguage  used  by  the  parties,  and  no  straightened  or  unnatural 
sense  must  be  ascribed  to  it,  (unless  firom  necessity,)  to  the  pre- 
judice of  either  party.    Jb. 

26.  Where  the  insurance  is  on  the  proceeds  or  returns  of  an  out- 
ward cargo,  the  words  must  receive  a  liberal  construction ;  and 
it  is  not  necessary  that  the  return  cargo  should  be  procured  by 
an  actual  sale  of  the  outward  cargo,  and  an  appropriation  of  the 
money  arising  from  it.  It  is  sufficient  that  the  homeward  cargo 
should  be  a  substitute  for  the  outward,  and  should  spring,  though 
indirectly,  firom  the  disposal  of  the  latter,  either  by  sale  or  de- 
posit,    lb. 

26.  The  keeping  of  oil  and  spirituous  liquors,  by  a  grocer  in  his 
store,  £>r  the  '  purposes  of  ordinary  retail,'  '  and  in  quantities 
not  unusually  large,'  is  not  a  'storing*  of  them  within  the 
meaning  of  that  clause  of  the  policies  of  insurance  against  fire, 
commonly  used  in  the  city  of  New  York,  which  prohibits  the 
appropriation  of  the  building  insured,  for  the  purposes  of  '  stor^ 
ing  therein '  any  goods  denominated  hazardous  or  extra-hazard- 
ous, in  the  memorandum  pf  special  rates  annexed  to  the  policies. 
Langdon  v.  The  New  York  EquUabU  Ins.  Co.,  1  Hall,  226. 

27.  A  contract  for  the  benefit  of  a  third  person,  made  without  his 
knowledge  or  authority,  is  a  binding  contract  on  the  promisor ; 
and  if  subsequently  adopted  by  him  for  whose  benefit  it  was 
made,  it  may  be  enforced  by  him.  Bridge  v.  The  Niagara 
Ins.  Co.,  1  Hall,  247. 
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28.  The  plaintiff  was  general  agent  for  a  merchant  residing  at 
Carthagena,  who  was  in  the  practice  of  making  shipments  to 
New  York.  On  the  19th  of  February  1829,  the  plaintiff,  with- 
out  any  orders  from  his  prindpali  caused  an  open  policy  of 
insurance  for  $5000,  on  goods  laden  or  to  be  laden,  on  board 
any  vessel  from  Carthagena  to  New  York,  on  accoont  of  his 
principal,  to  be  executed  by  the  defendants  who  received  the 
premium.  On  the  17th  of  February,  the  agent  wrote  to  his 
principal  informing  him  of  his  intention  to  effect  said  policy, 
and  on  the  23d  of  March  following,  the  principal  replied  to  his 
letter,  and  conditionally  affirmed  his  act  On  the  21st  of  Feb- 
ruary, (two  days  after  the  policy  was  effected,)  a  loss  occurred 
by  the  perils  insured  against,  on  goods  shipped  by  the  principal 
on  board  the  brig  Mary,  from  Carthagena  to  New  York.  Held, 
that  these  goods  were  covered  and  protected  by  the  policy :  that 
the  defendants,  having  contracted  with  the  agent  for  the  express 
benefit  of  the  principal,  and  having  received  the  premium,  could 
not  be  permitted  to  show  any  want  of  authority  in  the  agent, 
and  that  the  principal,  having  adopted  the  acts  of  the  agent, 
could  enforce  the  contract  in  the  name  of  the  ageint.    lb. 

29.  Where  the  loss  is  a  partial  one,  and  the  preliminary  proofs 
are  so  defective,  that  the  assurers  cannot  make  up  the  amount 
of  the  loss  firom  the  proofs  before  them,  the  court  will  not  aUow 
the  assured  interest  upon  the  amount  of  his  loss,     lb, 

30.  The  charterer  of  a  ship  has  no  interest  in  the  freight  as  such, 
and  he  cannot,  therefore,  insure  it  eo  nomine.  Bobbins  v.  New 
York  Ins.  Co.,  1  Hall,  325. 

31.  It  iseems,  however,  that  an  advance  of  freight  money  may  be 
insured  under  the  general  name  of  freight ;  but  to  enable  the 
charterer  to  recover  the  amount  of  the  underwriter,  he  must 
prove  the  fact  of  the  advance.     lb. 

32.  All  losses  and  expenses  necessarily,  prudently,  or  reasonably 
incurred  in  respect  to  property  saved  from  shipwreck,  from  the 
time  of  the  shipwreck,  to  the  time  When  the  property  can  be 
directly  transported  to  the  place  of  its  ultimate  destination,  are 
proper  charges  upcm  the  property  so  transported,  and  are,  where 
the  property  has  been  insured,  to  be  borne  by  the  insurers. 
Bridge  v.  The  Niagara  Ins.  Co.,  1  Hall,  423. 

33.  Sums  paid  for  tranq>orting  the  master  uid  crew,  and  for  their 
support  during  the  same  period,  while  they  are  guarding  and 
protecting  the  property,  are  also  to  be  borne  by  the  insurers. 
The  master  and  seamen,  after  becoming  separated  from  the 
vessel  by  the  shipwreck,  are  entitled  to  compensation  ^laborers 
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or  sahors,  for  their  services  in  transporting  and  saving  the 
property,  to  be  allowed  according  to  the  nature  of  the  services. 
lb. 

34.  Where  dollars  taken  by  the  master  and  crew  of  a  stranded 
vessel,  carried  on  shore,  and  buried  in  the  sand,  were  afterwards 
stolen  before  they  could  be  reclaimed,  they  were  not  considered 
as  landed  in  '  good  safety,*  and  the  loss  was  held  to  fall  upon 
the  underwriters.  But  the  expenses  incurred  by  the  master  in 
searching  for  the  dollars,  are  to  be  apportioned  on  the  dollars 
alone.     lb. 

35.  Where  the  adjustment  of  a  loss  is  referred  to  a  referee  by  a 
stipulation  in  a  case,  the  referee  is  to  be  satisfied  as  to  the 
character  of  the  charges,  in  such  manner  as  he  may  think  rea- 
sonable; and  in  case  of  difficulty,  application  is  to  be  made  to 
the  court  for  directions.    Jb. 

36.  If  a  vessel,  during  the  prosecution  of  her  voyage,  be  stranded 
near  her  port  of  destination,  and  for  the  purpose  of  relieving  her  ^ 
the  cargo  be  put  into  lighters,  and  forwarded  to  such  port,  and 
during  the  passage  in  the  lighter,  a  part  of  it  sustain  damage, 
such  loss  is  a  proper  subject  of  general  average.  Lewis  v. 
Wiaiams,  1  Hall,  430. 

37.  A  vessel,  on  her  voyage  from  New  York  to  Mobile,  having  on 
board  goods  belonging  to  the  plaintiff  and  the  defendant,  was 
stranded  near  Mobile  Point.  While  in  this  situation,  all  the 
goods  on  board  were  put  into  lighters  by  the  master,  and  for- 
warded to  Mobile,  with  instructions  to  his  agent,  not  to  deliver 
them  to  theii  respective  consignees,  until  the  general  average 
was  secured. «  The  goods  all  arrived  at  Mobile;  but  on  the 
passage  from  the  vessel  to  that  place  in  the  lighter,  those  be- 
longing to  the  defendant  were  damaged  to  an  amount  exceeding 
$2000.— 

In  adjusting  the  general  average  at  Mobile,  the  loss  on  the  de- 
fendant's goods  was  taken  into  the  account,  and  the  proportion 
assessed  upon  those  belonging  to  the  plaintiff  amounted  to 
$86  76.  This  sum  the  agent  of  the  captain  exacted  from  the 
plaintiff's  consignee  before  he  would  deliver  the  goods  to  him, 
and  it  was  paid  accordingly,  under  that  compulsion.  The  brig 
was  shortly  afterwards  got  off,  and  proceeded  up  the  bay,  but 
was  driven  back  by  a  gale  of  wind  and  again  stranded,  when 
she  was  abandoned  to  the  underwriters.  — 

Upon  an  action  brought  to  recover  the  amount  thus  paid  by 
the  plaintiff  to  the  defendant,  it  was  held,  that  this  was  a  proper 
cape  for  ^general average;  that  the  loss  upon  the  defendant's 

Digitized  by  CjOOQIC 


1833.]  Digest  of  Recent  Decmons.  155 

goods  was  correctly  taken  into  the  account,  in  making  the  ad- 
justment, and  that  the  plaintiff  was  not  entitled  to  recover.  But 
if  this  were  not  so,  it  seems  that  the  adjustment  made  at  Mo- 
bile, would  be  condusiYe,  upon  the  ground  that  Mobile,  in  re- 
lation to  New  York  is  to  be  considered,  upon  a  question  of  av- 
erage, as  ^foreign  port,     lb, 

38.  It  is  well  settled,  that  the  charterer  of  a  vessel  cannot  insure 
the  amount  of  his  charter-money,  under  the  general  name  of 

freight.  The  policy  itself  is  the  evidence  of  the  contract  of  in- 
surance, a  parol  proof  cannot  be  admitted  to  show  that  the 
plaintiff,  under  the  name  of  freight,  intended  to  insure  the  pro- 
Jits  on  his  charter-party.  Mellon  4*  Nesmeth  v.  The  National 
Ins,  Co,,  1  Hall,  452. 

39.  In  a  policy  on  freight  supposed  to  be  valued,  the  sum  insured 
cannot  be  assumed  as  a  valuation  of  the  freight,  nor  adopted  as 
conclusive  evidence  of  the  amount  of  the  charterer's  interest. 
It  seems  that  the  true  rule  by  which  that  interest  is  to  be  ascer- 
tained, is  the  actual  freight  which  the  vessel  did  or  could  earn. 
lb, 

40.  Where  a  chartered  vessel  is  lost  by  the  perils  insured  against, 
the  charterer's  interest  in  a  policy  on  freight,  eo  nomine,  never 
attaches ;  and  if  the  premium  has  been  paid,  it  can  be  recovered 
back  in  an  action  for  money  had  and  received,     lb. 

JUDGMENT. 

1.  In  an  action  upon  a  judgment  obtained  in  the  courts  of  another 
State,  it  is  competent  for  the  defendant  to  show  by  a  special 
plea,  that  the  court,  in  which  the  judgment  was  rendered,  had 
no  jurisdiction,  either  of  his  person  or  the  subject  matter.  Har- 
rody,  Barretto,  1  Hall,  155. 

2.  But  every  presumption  is  in  favor  of  the  court,  which  rendered 
the  judgment ;  and  the  plea  must  negative  by  positive  averments, 
every  fact  from  which  that  jurisdiction  might  arise.     lb. 

3.  Where,  therefore,  to  an  action  of  debt  on  a  judgment  obtained 
in  the  'Court  of  Common  Pleas  for  the  county  of  Suffolk,  in 
the  Commonwealth  of  Massachusetts,'  the  defendants  pleaded 
that  at  the  time  of  rendering  the  said  judgment,  and  from  the 
time  of  the  commencement  of  the  action  upon  which  the  same 
was  founded,  up  to  the  time  of  its  rendition,  they  *  were,  and 
ever  since  have  been,  inhabitants  and  residents  of  the  city  of 
New  York,  and  never  inhabitants  of  or  residents  in  the  State  of 
Massachusetts,  nor  subject  or  amenable  to  the  laws '  of  that 
State,  nor  within  the  jurisdiction  of  any  of  its  courts ;  that '  the 
first  process  was  never  served  upon  them,'   *  nor  did  they  or 
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either  of  them,  erer  have  any  notice  of  said  suit  :*  the  plea  was 
held  to  be  bad  upon  demurrer,  because  it  did  not  contain  a  di- 
rect and  positive  averment,  that  the  defendants  had  not  appear- 
ed in  the  suit  in  which  the  judgment  was  obtained,     lb, 
JURORS. 

1.  A.  obtains  a  license  to  keep  an  ordinary  in  Virginia ;  A.  opens 
a  tavern  under  this  license,  and  B.  is  his  partner  in  the  busi- 
ness ;  but  A.  alone  resides  at  the  tavern,  and  acts  as  keeper 
thereof:  Held,  that  B.  is  not  the  keeper  of  an  ordinary,  dis- 
qualified to  serve  on  grand  jurors,  within  the  meaning  of  the 
statute,  1  Rev.  Code,  ch.  72,  §  2.  Commonwealth  v.  WiUson^ 
2  Leigh,  739. 

2.  A  person  being  called  as  a  juror  in  a  case  of  felony,  says,  on 
voir  dire,  *  that  he  had  expressed  an  opinion  on  the  circum- 
stances as  he  had  heard  them  narrated  in  the  country ;  but  he 
had  not  heard  any  of  the  evidence  given  on  the  examination  of 
the  prisoner,  or  conversed  with  any  of  the  witnesses  or  parties  ; 
and  he  did  not  think  the  opinion  so  formed  would  have  any  in- 
fluence on  his  mind  in  trying  the  case  ;'  and  this  juror  is  chal- 
lenged for  cause :  HeM,  that  he  is  an  indifferent  juror,  and  the 
challege  for  cause  rightfully  disallowed.  Brown  v.  Common- 
wealth, 2  Leigh,  769. 

LANDLORD  AND  TENANT. 

1.  A  private  act  of  assembly  of  Virginia,  in  1813,  authorized  the 
paving  of  the  streets  of  Petersburg,  and  ascertains  the  manner 
of  levying  expense  on  proprietors  and  tenants  of  lots  in  the  town ; 
in  1815  B.  lets  a  lot  to  S.  for  the  term  of  five  years,  S.  yielding 
and  paying  therefor  an  annual  ground  rent  of  $50,  besides  all 
taxes  and  other  public  dues  in  any  manner  accruing,  and  be- 
sides taxes  and  public  dues  of  every  kind;  in  1817,  the  street 
on  which  the  lot  lies,  is  paved  according  to  act  of  assembly, 
and  the  expense  of  paving  apportioned  and  charged  to  and  paid 
by  S.  the  tenant,  in  the  first  instance  :  Hdd,  that  this  expense 
of  paving  is  not  a  tax  or  public  due  of  any  kind,  within  the 
meaning  of  the  covenants  in  the  lease,  which  the  tenant  is  bound 
to  bear,  and  therefore  he  has  a  right  to  demand  and  recover  the 
same  of  the  landlord.     Boiling  v.  Stokes,  2  Leigh,  178. 

2.  An  action  lies  in  favor  of  a  landlord,  against  any  person,  who 
so  wrongfully  and  maliciously  disturbs  his  tenants,  that  they 
abandon  his  premises,  and  the  landlord  thereby  loses  his  rent. 
Aldridge  v.  ^uyvesant,  1  Hall,  210. 

3.  The  declaration  set  forth  that  the  plaintiff  was  possessed  of  the 
unexpired  term  of  a  house,  which  he  demised  to  certain  per- 
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sons,  who  entered  and  were  in  qoiet  possession  of  the  same. 
That  the  defendant  knowing  that  they  rightfully  held  possession 
as  tenants  of  the  plaintiff  and  wrongfully  and  maliciously  in« 
tending  to»  injure  him, '  so  disturbed  his  said  tenants/  that  they 
were  obliged  to  abandon  the  premises  :  whereby  the  plaintiff  lost 
his  rent,  and  the  premises  became  injured  for  the  want  of  oc- 
cupation. Upon  demurrer  to  this  declaration,  it  was  held  that 
the  plaintiff  was  entitled  to  judgment,  lb, 
LEGACY. 

1.  The  genera]  rule  of  law  that  a  pecuniary  legacy,  of  an  equal, 
or  a  larger  amount,  is  to  be  taken  as  a  satisfaction  of  a  debt,  is 
undeniable :  but  it  is  not  an  unbending  rule,  and  not  being 
much  favored,  is  made  tQ  yield  to  slight  circumstances.  Edelen 
V.  Dent,  2  Gill  &;  Johnson,  185. 

2.  An  express  devise  for  the  payment  of  debts  and  legacies — the 
creation  of  a  fund  for  the  payment  of  debts,  and  a  charge  of  the 
legacy  on  that  fund  —  if  the  legacy  be  uncertain,  and  made  to 
depend  upon  a  contingency  —  if  the  payment  of  the  legacy  be 
postponed  hj  the  will  to  a  time  subsequent  to  that,  at  which  the 
debt  is  due  and  payable,  or  if  the  debt  be  due  at  the  time  of  the 
testator's  death,  and  the  legacy  be  not  made  payable  immedi- 
ately, but  at  some  future  time,  are  each  cases  in  which  a  legacy 
will  not  be  considered  as  a  satisfaction  of  the  testator's  debt. 
lb. 

3.  Testator  bequeathes  his  personal  estate  to  his  brother  J.  to  be 
sold,  and  the  proceeds  to  be  distributed  by  the  brother  among 
testator's  next  of  kin,  according  to  their  deserts,  as  he  should 
see  at  a  future  time  what  may  turn  up ;  the  brother  dies  without 
making  any  appointment :  Held,  that  the  testator  is  to  be  re- 
garded as  intestate  quoad  this  subject,  and  the  same  is  distri- 
butable among  his  next  of  kin  according  to  law.  FVazer  v. 
Prazer's  ex^ors.,  2  Leigh,  642. 

4.  Testator  bequeaths  residuum  of  his  estate  to  the  four  children 
of  a  deceased  brother ;  two  of  the  legatees  die  before  testator, 
whereby  the  intended  legacy  of  the  moiety  of  the  residuum  to 
those  two  lapses :  Held,  that  this  moiety  does  not  go  to  the  two 
residuary  legatees  that  survived  the  testator,  but  as  to  it  he  was 
intestate,  and  it  is  distributable  among  his  next  of  kin  according 
to  law.    fb, 

5.  The  rule  that  all  legacies  which  fail  by  lapse  or  otherwise  fall 
into  the  residuum  and  go  to  the  residuary  legatees,  applies  to 
specific  or  pecuniary  legacies,  but  not  to  the  subject  of  the 
residuary  legacy  itself.     i6. 
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LIEN. 

1.  Real  estate  is  Tested  in  a  trustee  by  deed  of  marriage  settkinent 
in  trust  to  pay  the  wife  an  annuity  out  of  the  profits,  and^  sa^^t 
to  the  annuity,  in  trust  for  a  son  of  the  grantor ;  while  tka  an- 
nuitant is  yet  living,  a  creditor  of  the  son  recov^s  a  judgment 
against  him,  and  exhibits  his  bill  in  chancery,  to  subject  the 
son's  equitable  interest  in  the  estate,  to  the  debt :  Held^  1.  That 
such  an  equitable  interest  cannot  be  taken  in  execution  at  law ; 
2.  That  it  is  bound  by  the  judgment  in  equity,  which  will  apply 
it  to  the  satisfaction  of  the  debt ;  but  3.  as  the  annuitant  is  yet 
living  and  is  not  compellable  to  take  a  gross  sum  in  satisfaction 
of  the  annuity,  and  as  the  trustee  is  to  hold  the  subject  and  pay 
the  annuity  out  of  the  profits,  the  courts  of  chancery  ought  not 
to  direct  the  sale  out  and  out  of  the  debtors'  equitable  interest, 
subject  to  the  annuity,  but  ought  only  to  direct  the  application 
of  the  surplus  of  profits  as  they  accrue,  after  paying  the  annuity 
to  the  debtor.     Coutts  v.  Walker,  2  Leigh,  26a 

2.  A  judgment  is  obtained  against  a  debtor ;  and  then  the  debtor 
aliens  his  lands  to  divers  alienees  by  divers  conveyances :  Held, 
that  all  the  debtor's  lands  in  the  hands  of  his  several  alienees, 
are  alike  liable  to  the  judgment  creditor,  and  the  lands  in  the 
hands  of  the  several  alienees,  must  contribute  |>ro  raia  to  satisfy 
the  judgment.     Beverly  v.  Brooke,  2  Leigh,  426. 

3.  The  implied  equitable  lien  of  a  vendor  upon  the  subject  sold, 
for  the  purchase  money,  does  not  give  the  vendor  asserting  the 
lein,  any  claim  for  the  profits  of  the  subject  Littk  v.  T^ord, 
2  Leigh,  353. 

4.  If  goods  be  pawned  for  the  security  of  a  particular  specified 
debt,  the  pawnee  has  no  lien  on  the  goods  pawned,  for  any  other 
or  subsequent  debt  contracted  by  the  pawner  to  him,  without  an 
agreement  to  that  effect,  either  express  or  implied,  firom  the  nature 
or  circumstances  of  the  transaction.  CHMiat  v.  Lynck,  2  Leigh, 
493. 

5.  The  owner  of  a  ship  has,  by  the  several  rules  of  law,  a  lien  on 
the  cargo  for  his  freight,  although  the  vessel  may  be  hired  to 
another,  provided  he  continues  in  actual  <Nr  constructive  posies- 
sion  and  control  of  it  But  if  he  part  with  his  possession  to  a 
charterer,  the  latter  is  considered  as  the  owner  for  the  voyage, 
and  the  former  has  no  lien  for  the  freight.  Landm  v.  Clark,  1 
Hall,  355. 

6.  By  covenant  of  charter-party  the  ottmer  of  the  brig  Holly,  let  her 
to  the  plaintiff',  for  a  voyage  from  Boston  to  the  east  coast  of 
South  America,  and  back  to  Boston.     The  master  of  the  vessel 
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was  to  be  appointed  by  the  pUdniif;  and  he  0tipal«ted  to  pay 
the  owner  f  600  per  month  for  the  hire  of  the  veaael,  to  pay  all 
port  chargea  and  pilotage,  during  the  voyage,  and  to '  deUver  the 
brig,'  on  her  return  to  Boston,  to  the  mtmer  or  his  order. -«• 

The  vessel  proceeded  to  Rio  Grande,  and  having  delivered  her 
cargo  there,  took  on  board  another,  partly  the  property  of  the 
plaintiff,  and  partly  on  freight  for  New  York.  She  likewise 
received  the  defmdant  on  board  at  Rio  Grande,  as  master  for 
the  homeward  voypge.  He  was  directed  to  proceed  to  New 
York,  and  there  deliver  such  part  of  the  cargo  as  was  taken  on 
freight  for  that  place,  and  there  await  the  orders  of  the  plamtiff. 
Among  the  articles  taken  on  freight  was  a  quantity  of  hides,  d&c., 
consigned  to  one  Witlock,  of  New  York. — 

Before  the  arrival  of  the  vessel  at  New  York,  the  charterer 
became  insolvent,  and  iamiediately  on  ber  arrival,  the  oumer 
took  possession.  Witlock  paid  the  freight  of  the  property  con- 
signed to  him,  to  the  defendant ;  and  he,  with  full  knowledge 
of  the  charter-party,  and  of  the  claims  of  the  plaintiff,  paid  over 
the  money  to  the  owner  of  the  vessel.  Held,  that  the  charterer 
might  recover  back  the  freight  thus  paid  over  to  the  owner,  in 
an  action  of  assumpsit  against  Uie  master,  the  defendant.  Held 
also,  that  the  devioHom  of  the  vessel  from  the  direct  route  from 
Rio  Grande  to  Boston,  for  the  purpose  of  delivering  the  freight 
at  New  York,  could  not  be  considered  by  the  owner  such  a 
violation  of  the  charter-party,  as  would  authorize  him  to  treat  it 
as  a  nullity,  resume  the  possession  of  his  vessel  at  New  York, 
and  claim  a  right  of  lien,  for  the  freight  of  the  goods  found  on 
board,     lb, 

LIMITATION  OF  ACTIONS. 

1.  Where  a  possession  commenced  rightfully,  and  with  the  con- 
seiUof  the  owner,  nothing  is  to  be  presumed  to  make  it  adverse. 
Mere  holding  over,  afler  the  term  ended,  is  not  evidence  of  an 
adverse  possession ;  and  the  possessor  will  be  regarded  as  the 
tenant  at  will  of  the  landlord,  unless  he  can  show  that  since  the 
ei^iration  of  the  lease,  he  has  held  Cbrcibly,  or  has  acquired  a 
title  paramount  to  that  under  which  possession  was  originally 
taken.  Gwynn  v.  Jones,  2  Gill  &  Johnson,  173. 
2  In  an  action  by  the  endorsee  against  the  maker  of  a  promissory 
note,  negotiated  before  maturity,  evidence  that  a  few  days  be- 
fore the  institution  of  the  suit,  the  witness  spoke  to  the  defend- 
ant on  the  subject  of  the  note,  when  the  defendant  said  he 
could  not  pay  it,  that  the  payee  of  the  note  had  charged  him  too 
much,  that  some  disc  unt  must  be  taken  from  the  note,  and 
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that  he  must  see  the  payee  on  the  subject ;  that  howeyer,  he 
would  think  of  it,  and  if  witness  would  call  at  his  store  in  a 
few  days,  he  would  say  more  about  it ;  that  shortly  after  wit- 
ness did  call,  when  defendant  said  he  was  going  to  P.,  when  be 
would  see  the  payee,  until  then  he  could  do  nothing  further,  is 
a  sufficient  answer  to  the  plea  of  limitati<His.  KepUnger  y. 
Oriffith,  2  Gill  &  Johnson,  296. 

3,  W.,  in  March,  1827,  filed  a  bill  against  the  administrators  of 
H.,  who  died  in  1826,  for  an  account  and  distribution  of  bis 
personal  estate.  After  the  coming  in  of  the  answers,  and  the 
cause  had  been,  referred  to  the  auditor,  the  administrators  filed 
with  the  auditor,  as  a  set  off  to  W.'s  claim  for  a  distributive 
share,  a  mortgage,  from  her  to  the  deceased  of  personal  property 
to  secure  the  payment  of  a  debt,  containing  a  covenant  for  its 
payment  on  or  before  the  Ist  January,  1810.  Held,  that  the 
plea  of  limitations  was  a  bar  to  this  mortgage.  Watkins  y. 
Harwood,  2  Gill  &  Johnson,  307. 

4.  The  statute  of  limitation  cannot  be  insisted  on  in  equity,  with- 
out being  pleaded,  or  in  some  form  relied  on  as  a  defence  in 
the  pleadings.     Hickman  v.  8tout,  2  Leigh,  6. 

MARRIAGE  SETTLEMENT. 

A  deed  of  marriage  settlement  is  made  before  marriage,  between 
an  infant  female  and  her  guardian,  the  intended  husband  and 
trustees;  whereby  her  real  estate  is  settled  on  her  and  her 
children,  6dc.  and  husband  covenants  that  he  will,  when  after 
.  required,  execute  any  and  every  further  conveyance  proper 
for  more  effectually  settling  and  assuring  the  subject  to  the 
uses  declared  by  the  deed:  the  husband  and  wife  exhibit  bill 
im  chancery  praying  that  this  settlement  be  set  aside,  on  the 
ground  of  the  infancy  of  the  wife  at  the  time  it  was  executed ; 
and  the  wife  on  a  privy  examination  directed  by  the  chancellor 
declares  that  she  h^d  freely  and  voluntarily  joined  in  the  bill  : 
Held,  that  whether  the  infant  feme  were  bound  by  the  deed  or 
not,  the  husband  was  bound  by  bis  covenant,  and  equity  will 
not  aid  him  to  avoid  it ;  and  the  bill  dismissed.  Lee  v.  Stewart, 
2  Leigh,  76. 

MORTGAGE. 

1.  A.  applies  to  B.  for  a  loan  of  money,  upon  the  security  of  a 
mortgage  of  slaves  then  held  by  A.,  and  B.  being  doubtftil  as 
to  A.'s  title  to  the  slaves,  and  apprehensive  that  C.  has  some 
claim  to  them,  applies  to  C.  to  know  whether  he  has  such 
4^1aim,  explaining  his  reason  for  the  inquiry ;  upon  which  C. 
informs  him  he  has  no  right  to  the  slaves,  being  at  the  time 
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apprized  of  all  the  facts  on  which  his  right,  if  any  he  has,  de- 
pends; B.  lends  the  money,  and  takes  the  mortgage  of  the 
slaves :  Held,  that  G.  cannot  be  allowed,  in  equity,  to  assert 
the  right  he  had  disclaimed  against  the  mortgagee  B.  DUkifh 
son  y.  Davis,  2  Leigh,  401. 

2.  J.  and  D.  W.  purchase  lands  of  B.,  and  to  secure  the  purchase 
*  money,  payable  in  instalments,  convey  the  same  lands  to  a 
trustee  upon  trust  to  permit  J.  and  D.  W.  to  take  the  profits 
thereof,  to  their  order,  use,  and  benefit,  till  the  time  appointed 
for  the  payment  of  the  last  instalment,  and  then  in  default  of 
payment,  to  sell  the  subject  and  apply  the  proceeds  to  the  satis- 
faction of  the  debt :  afterwards,  and  before  the  last  instalment 
of  the  debt  to  B.  falls  due,  J.  and  D.  W.  mortgage  the  same 
lands,  and  all  yearly  rents,  issues,  and  profits  thereof,  and  all 
their  right  and  interest  therein  to  L.  and  T.  to  secure  a  debt 
due  them :  Hdd,  that  L.  and  T.  are  entitled,  in  preference  to 
B.,  to  all  profits  accruing  prior  to  the  time  when  the  last  instal- 
ment of  the  debt  to  B.  falls  due.  Little  4*  Telford  v.  Brown, 
2  Leigh,  353. 

PARTNERS  AND  PARTNERSHIP. 

1.  B.,  owner  of  a  public  ferry,  leases  it  to  F.  for  two  years,  in 
consideration  of  $1000  paid  him  by  F.  in  cash ;  and  it  is  agreed 
between  the  parties,  that  if  the  net  profits  of  the  ferry  do  not 
yield  F.  $2000  within  the  two  years,  F.  shall  hdd  over  the 
term,  until  the  profits  yield  the  $2000,  and  if  the  profits  give 
more  than  $2000  within  the  two  years,  the  surplus  shall  be 
equally  divided  between  them:  Held,  this  contract  does  not 
constitute  a  partnership  between  B.  and  F.  in  the  ferry,  and  B. 
is  not  liable  for  losses  by  negligence  at  the  ferry  during  the 
term  of  F.'s  tenancy  thereof.  Bowyer  v.  Anderson,  2  Leigh, 
550. 

2.  An  action  for  money  had  and  received,  brought  by  a  partner 
in  a  particular  transaction,  against  his  co>partner,  cannot  be 
sustained,  unless  there  has  been  a  settlement  of  the  joint  affairs, 
and  a  balance  struck,  although  there  may  have  been  a  complete 
termination  of  the  partnership.     Atwater  v.  Fowler,  1  Hall,  180. 

Therefore  where  A.  &  F.  were  jointly  interested  in  a  purchase 
of  stock  in  the  old  Bank  of  the  United  States,  and  upon  a  termi- 
nation of  their  speculation  F.  wrote  to  A.,  enclosed  a  copy  of 
his  account,  exhibiting  a  balance  against  A.,  and  informed  him 
that  he  (A.)  would  be  entitled  to  receive  thereafter  *  whatever 
residue  there  might  be  on  29  shares  of  said  bank  stock,'  but 
which  residue,  consisting  of  dividends  on  the  shares,  was  after- 
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wards  received  by  F.  himself:  it  was  held,  that  h»  was  not  liable 
lo  account  to  A.  for  such  dividend^  in  an  action  lor  money  had 
and  received,    lb, 

3.  The  remedy,  in  such  cases,  it  seems,  is  to  be  sought  in  a  court 
of  equity.     lb, 

4.  In  an  action  of  assumpsit  at  law,  by  one  partner  against  another, 
he  must  show  more  than  a  right  to  an  account ;  he  must  show 
an  actual  account,  or  a  division  of  the  stock,  or  an  adjustment 
and  promise  to  pay.    lb. 

5.  One  partner  may  execute,  in  the  name  of  the  firm,  an  instrument 
under  seal,  necessary  to  the  usual  course  of  their  business,  which 
will  be  binding  upon  the  firm,  provided  an  authority  for  that 
purpose  be  previously  communicated  to  him  by  the  co-partner. 
Oram  v.  Seaton  &  Bunker,  1  Hall,  262. 

6.  But  this  authority  need  not  be  by  an  instrument  under  seal, 
nor  in  writing,  nor  specially  communicated  for  that  specific 
purpose ;  but  may  be  general  and  inferred  firom  the  partnership 
itself,  and  from  the  subsequent  conduct  of  the  co-partner,  imply- 
ing an  assent  on  his  part  to  the  act  of  the  partner,  who  executed 
the  deed.    lb. 

7.  The  defendants,  (who  were  partners,)  by  an  instrument  under 
seal  executed  by  one  in  the  name  of  both,  chartered  the  whole 
of  a  vessel  (except  the  cabin)  of  the  plaintiff  for  a  voyage  from 
New  York  to  Angostura,  and  were,  by  the  terms  of  the  charter- 
party,  to  be  allowed  o$ie  passenger.  Two  passengers,  however, 
were  sent  out  in  the  vessel  by  the  defendants  ,*  and  in  an  action 
of  covenant  brought  upon  the  charter-party,  it  was  held,  that  the 
instrument  was  well  executed  ;  but  that  the  putting  of  the  two 
passengers  on  board,  was  not  such  a  breach  of  the  covenant  as 
would  allow  the  plaintiff  to  recover  the  amount  of  the  passage 
money,  for  the  extra  passenger,  in  this  form  of  action.  If  entitled 
to  recover  at  all,  he.  should  resort  to  an  action  of  assumpsit, 
either  against  the  passenger,  if  he  had  not  paid  for  his  passage, 
or  the  defendants,  if  they  had  received  the  amount  of  the  passage 
money,    lb, 

R  Although  the  general  rule  is,  that  demands  growing  out  of 
partnership  dealings,  cannot  be  set  off  against  individual  de- 
mands, on  one  of  the  partners,  yet  a  special  agreement  for  that 
purpose  may  of  course  be  made,  which  will  be  binding  on  the 
parties,  and  entitle  the  defendant  to  the  set  off  claimed.  Sewcdl 
V.  Rodewald,  1  Hall,  348. 

9.  A  court  of  law  cannot  take  jurisdiction  of  accounts  between 
partners.     Rogers  v.  Rogers,  1  Hall,  391. 
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10.  To  an  action  upon  a  promissory  note  the  defendant  pleaded 
that  the  note  was  given  as  the  consideration  of  a  release  of  a 
certain  lot  of  land  held  by  himself  and  his  co-partner  joiniltf, 
upon  the  supposition,  that  the  balance  of  the  partnership  ac- 
counts was  in  favor  of  such  co-partner ;  whereas,  in  point  of 
fact,  the  balance  was  in  his  own  favor,  and  so  that  the  consider- 
ation had  failed.  The  plaintiffs  replied,  that  the  balance  of  said 
accounts  was  not  in  favor  of  the  defendant,  and  that  the  said  lot 
of  land  was  held  by  the  said  co-partners,  not  jointly,  but  as 
tenants  in  common.  Upon  demurrer  to  this  replication,  it  was 
held,  that  the  plea  was  no  bar  to  the  action,  as  it  sought  to  cause 
an  investigation  of  accounts  between  partners,  before  a  court  of 
law.  The  pledntifs,  therefore,  had  judgment  on  the  demurrer.  lb, 

11.  A  court  of  Equity  has  exclusive  jurisdiction  of  the  accounts 
between  partners,  and  a  plea  in  bar  of  an  action  upon  a  prom- 
issory note,  which  sought  to  open  partnership  accounts,  for  the 
purpose  of  showing,  that  there  was  a  mistaJce  in  the  note,  and 
that  its  consideration  had  failed,  was  adjudged  to  be  bad  upon 
demurer.     Rogers  v.  Rogers  &  Rogers,  1  Hall,  394. 

PLEAS  AND  PLEADINGS. 

1.  In  this  case  the  defendant  rejoined, '  that  the  said  executor  had 
no  goods  or  chattels  which  were  of  the  deceased  testator,  at 
the  time  of  his  death  in  his  hands  to  be  administered,  nor  had 
at  any  time  thereafter : '  Held,  on  demurrer,  that  this  rejoinder 
could  not  be  received  as  a  general  plea,  extending  over  the 
whole  time  from  the  death  of  the  testator  to  the  death  of  the 
executor,  that  no  goods  of  the  deceased  ever  came  to  the  exe- 
cutor's hands;  for  its  relative  expressions  'nor  at  any  time 
thereafter'  evidently  indicated  a  particular  point  of  time,  when 
the  executor  was  without  goods  or  chattels  with  which  to  pay 
the  debt,  as  they  implied  a  period  of  time  when  he  had  such 
goods  and  chattels — that  it  could  only  be  considered  as  a  plea 
of  plene  admimstravit,  or  a  substitute  for  such  a  plea,  and  as 
such,  it  was  materially  defective.  Iglehart  v.  State,  2  Gill  & 
Johnson,  235. 

2.  K.  sued  out  a  writ  of  replevin,  gave  the  usual  bond,  and  the 
sheriff  replevied  the  goods  demanded.  Judgment  being  ren- 
dered against  him,  he  appealed  and  filed  the  usual  appeal  bond 
conditioned  to  prosecute  his  appeal  with  effect,  and  satisfy  the 
damages  and  costs  awarded  by  the  county  and  appellate  courts. 
Judgment  was  rendered  against  him  upon  the  appeal.  In  an 
action  upon  his  appeal  bond  the  fi>Uowing  questions  were  de- 
cided:— 
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That  a  replication  assigning  as  a  breach  '  that  the  defendant 
did  not  prosecute  his  appeal  with  effect  to  the  damage  of  the 
plaintiff,  d&c./  was  sufficient  upon  general  demurrer,  was  an 
answer  to  a  plea  of  general  performance,  and  a  plea  '  that  the 
defendant  did  prosecute  his  appeal  with  effect.' 

That  a  plea  in  bar  '  that  the  appellant  paid  the  debt,  damages 
and  costs  adjudged  by  the  county  court,  and  all  costs  and  dama- 
ges that  were  awarded  by  the  appellate  court,'  is  defective  upon 
general  demurrer,  being  no  answer  to  the  judgment  for  a  return 
of  property  and  costs. 

That  a  plea  in  bar  '  that  the  replevin  bond  was,  after  the  re- 
covery in  the  appellate  court,  and  before  the  institution  of  this 
action,  sued  against  6.,  (the  surety  of  K.  therein)  to  judgment, 
and  that  B.  satisfied  the  plaintiff  for  that  judgment,'  is  also 
defective  upon  general  demurrer.  The  costs  of  the  appellate 
court  are  not  paid  by  such  satisfaction,  nor  does  the  plea  show 
that  the  judgment  of  the  county  court  was  satisfied  before  this 
action  was  brought.  Karthaus  v.  Owings,  2  Gill  &  Johnson, 
430. 

3.  Where  a  plea  contains  matters  of  fact,  as  well  as  matters  of 
record,  it  should  not  conclude  with  a  verification  by  the  record, 
but  with  a  verification  to  the  country,     lb. 

4.  A  defect  for  duplicity  in  pleading,  cannot  be  taken  advantage 
of  by  general  demurrer,  but  it  must  be  specially  pointed  out ; 
and  upon  a  general  demurrer  to  two  or  more  counts,  if  one  be 
good  there  will  be  judgment  for  the  plaintiff.  Wolfe  v.  Luyster^ 
1  Hall,  146. 

5.  The  first  count  of  the  declaration  set  fourth,  that  the  defendant 
(an  auctioneer)  received  certain  goods  of  the  plaintiff,  to  be 
sold  for  him,  under  an  agreement  not  to  part  with  or  dispose  of 
them  below  a  certain  stipulated  price  ;  and  that  in  violation  of 
this  agreement  he  had  sold  the  goods  for  a  sum  below  that  to 
which  he  was  restricted,  and  had  not  accounted  for  the  proceeds. 
The  second  count  alleged,  that  the  defendant  received  the 
plaintiff's  goods  for  sale,  and  agreed  to  render,  as  the  amount 
brought  by  said  goods,  the  fiiU  sum  of  $500.  The  breach  as- 
signed was,  that  the  defendant  had  not  rendered  a  just  account 
of  the  goods,  nor  paid  the  full  sum  of  $500  dollars. 

Upon  a  general  demurrer,  to  these  two  counts,  the  first  was  held 
to  be  good  in  substance  although  defective  for  duplicity  in  as- 
signing the  breach  ;  but  the  second  was  held  to  be  bad  on  the 
face  of  it,  for  the  want  of  an  averment  of  the  sale  of  the  goods.  i6. 

6.  In  every  action  upon  a  special  agreement,  the  declaration  must 
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aet  forth  a  auffioieiit  consideration ;  and  any  maleuil  variance 
in  the  proof  of  the  consideration  will  be  fatal  to  the  plaintiff's 
recovery.     Wheelwright  v.  Moore,  1  Hall,  201. 

7.  The  plaintiff  declared  upon  a  special  agreement  of  the  defend- 
ant, to  guaranty  the  payment  of  certain  promissory  notes  made 
by  one  S.,  in  favor  of  the  plaintiff,  in  consideration  of  a  sale 
and  delivery  of  goods  by  him  to  S.  At  the  trial  the  plaintiff 
introduced  the  special  agreement  in  evidence.  This  agreement 
recited  the  notes  of  S.,  which  purported  to  be  for  value  received, 
but  contained  no  consideration  for  the  defendant's  promise, 
except  snch  as  might  be  inferred  from  the  words  *  value  received  * 
used  in  the  notes,  and  no  other  evidence  of  a  consideration  was 
offered.  Upon  demurrer  to  this  evidence,  it  was  held  that  the 
proof  did  not  meet  the  declaration :  but  as  it  was  competent  for 
the  plaintiff  to  support  the  action  by  parol  prool^  that  the  sale  of 
the  goods  and  delivery  of  the  agreement  were  concurrent  acts, 
the  court  awarded  a  venire  de  novo,  to  give  the  plaintiff  an 
opportunity  of  proving  all  the  facts  of  his  case.     lb. 

8.  In  declaring  upon  a  deed  executed  for  a  principal,  by  his 
aUorney,  it  is  »i£Bcient  to  count  upon  the  deed  according  to  its 
legal  effect ;  and  the  authority  by  which  the  uiiatUey  so  exe- 
cutes the  deed  need  not  be  stated.  It  b  the  deed  of  the  prin- 
cipal and  may  be  declared  on  as  his.  Oram  v«  Seaton  and 
Bunker,  1  HaU,  298. 

9.  In .  an  action  against  a  witness  for  the  penalty  imposed  upon 
him  by  the  statute^  (1  R.  L.  524,)  for  not  attending  at  a  trial, 
when  duly  subpoenaed,  the  declaration  must  state  specially, 
among  other  things,  that  the  fees  of  the  witness  were  paid  or 
tendered  to  him,  and  it  is  not  suffident  to  allege  that  the  wit- 
ness was  '  legally  sul^pcsnaed  according  to  the  practice  of  the 
court'    McKeen  v.  Lane,  1  Hall,  319. 

PRACTICE. 

1.  Questions  upon  which  no  evidence  has  been  adduced,  ought 
not  to  be  submitted  to  a  jury.  Allege  v»  Maryland  Ins.  Co. 
2  GiU  &  Johnson,  136. 

2.  The  existence  of  a  usage,  when  evidence  is  offered  for,  and 
against  it,  is  exclusively  for  the  consideration  of  the  jury.    lb. 

3.  Where  at  the  time  a  sheriff  under  a.Ji.fa.  levied  upon  personal 
and  real  property,  pointed  out  by  the  plaintiff  as  the  property  of 
the  defendant,  a  claim  was  made  thereto  by  third  persons,  who 
denied  the  right  of  the  sheriff  to  levy  upon  or  sell  the  same,  and 
threatened  to  sue  him  if  he  should  sell ;  and  the  sheriff  then 
informed  the  plaintiff  that  unless  he  wodd  indemnify  him,  he 
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would  not  sell.  Upon  motion  made  at  the  return  term  of  tbewrit, 
(founded  upon  the  foregoing  facts,  sustained  by  affidavits  and 
copies  of  deeds  and  mortgages  from  the  defendant  to  the  claim- 
ants, and  proof  of  the  plaintiff's  refusal  to  indemnify  the  sheriff) 
the  court  granted  a  rule  absolute  either  to  indemnify  the  sheriff, 
or  permit  him  to  enlarge  the  time  of  making  bis  return,  from 
term  to  term,  until  that  was  done ;  and  again  enlarged  the  time 
for  making  his  return  to  the  first  day  of  the  next  term.  Jessop 
V.  Brawn,  2  Gill  &  Johnson,  404. 

4.  The  affidavit  of  a  party  to  a  suit,  made  in  the  progress  of  a 
cause,  for  the  purpose  of  resisting  a  proceeding  on  the  part  of 
his  antagonist,  cannot  be  excluded  by  the  counter  affidavits, 
setting  forth  Uiat  the  party  making  the  affidavit  is  an  atheist. 
Leonard  v.  Menard,  1  Hall,  200. 

PRACTICE  IN  CHANCERY. 

Under  the  Maryland  act  of  1820,  ch.  161,  §  1,  the  Chancellor  is 
not  authorized  to  take  a  bill  as  confessed,  and  entirely  disregard 
the  testimony  which  the  interlocutory  order  directed  in  that  act 
to  be  passed,  requires  to  be  taken,  under  an  ex  parte  commission 
to  support  the  allegations  of  the  bill.  The  fiital  decree  in  such 
cases  must  be  sanctioned  by  the  evidence  taken  under  the  com- 
mission. Purviance  6l  Dorsor  v.  Barton,  2  Gill  6l  Johnson,  311*. 

PROMISSORY  NOTE. 

1.  A  promissory  note  given  by  a  member  of  the  vestry  of  a  church, 
for  a  debt  due,  not  by  him  in  his  individual  character,  but  by 
the  vestry,  a  corporate  body,  of  which  he  was  a  member,  with- 
out any  consideration  moving  to  himself,  is  a  promise  to  pay  the 
debt  of  another,  without  consideration,  and  void.  Rogers  v. 
Waters,  2  Gill  &  Johnson,  64. 

2.  The  fact,  that  a  note  was  payable  at  a  future  day,  where  it 
appeared  that  it  was  made  for  the  purpose  of  closing  an  account, 
for  which  the  maker  was  not  responsible  independent  of  the  note, 
does  not  frirnish  the  slightest  presumption  that  forbearance  was 
purchased' by  it;  for  nothing  is  more  common  than  the  closing 
of  accounts  by  passing  notes  payable  at  future  days,  without  the 
consideration  of  forbearance  being  thought  of    Ih, 

3.  In  an  action  against  the  endorser  of  an  inland  bill  of  exchange, 
payable  after  date,  which  had  been  protested  for  non-payment, 
and  due  notice  thereof  given  to  the  defendant,  a  letter  from  the 
plaintiff  to  the  administrator  of  the  drawer  of  the  bill,  dated 
some  time  after  the  bill  became  due,  was  given  in  evidence  by 
the  defendant,  which  stated  that  the  plaintiff  '  had  agreed  with 
ihe  drawer  to  secure  the  amount  of  the  said  bill,  and  others. 
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drawn  by  him  and  protested,  by  instalments,  to  wit,  $300  every 
sixty  days,  and  requiring  payment  of  two  instalments  then  due  ;* 
Held,  that  in  the  absence  of  proof  of  any  consideration  to  sup- 
port the  agreement  mentioned  in  the  letter,  the  county  court 
erred  in  giving  an  unqualified  instruction  to  the  jury,  that  the 
defendant  was  discharged  firom  all  liability.  Planters*.  Bank  v. 
SeUman,  2  Gill  &  Johnson,  230. 

4.  The  holder  of  a  bill  of  exchange  may,  by  an  agreement  with  the 
drawer  to  give  him  further  time  for  payment,  discharge  an  en- 
dorser,    lb, 

5.  But  it  is  not  every  mere  naked  agreement,  by  the  holder  with 
the  drawer  for  delay,  that  will  discharge  the  endorser  after  he 
has  been  fixed  in  his  responsibility  by  non-payment,  and  due 
notice  given,    lb, 

6.  It  is  clear,  both  on  principle  and  authority,  that  it  must  be  a 
binding  engagement,  without  the  assent  or  concurrence  of  the 
endorser,  and  one  that  will  suspend  the  holder's  remedy,  and 
restrain  him  from  bringing  suit  against  the  drawer  before  the 
expiration  of  t^  time  given,  to  the  prejudice  of  the  endorser,  or 
so  as  to  affect  his  rights,    lb, 

7.  To  do  this,  it  must  have  a  sufilicient  consideration  to  support  it, 
otherwise  it  is  nudum  pactum,  and  does  not  affect  or  suspend  the 
rights  of  any  of  the  parties,     lb. 

8.  Where  the  agent  of  an  endorsee,  the  holder  of  a  promissory 
note,  called  upon  the  maker  for  the  payment  of  the  note,  and 
the  maker  offered  to  pay  the  same  in  goods,  which  the  agent 
declined  receiving,  having  authority  only  to  accept  money,  it  is 
unnecessary  in  an  action  upon  the  note  to  prove  either  the 
hand  writing  of  the  maker  or  previous  endorser ;  as  the  offer  to 
pay  the  agent,  amounted  to  an  admission  that  every  thing  had 
been  done  necessary  to  the  endorser's  right  to  receive  the 
money,  —  that  there  was  no  objection  to  his  payinJE;  the  note, 
and  superseded  the  necessity  of  further  proof.  Keplinger  v. 
Gnffith,  2  Giir&  Johnson,  296. 

9.  A  promissory  note  may  be  purchased  without  taking  an  en- 
dorsement as  well  after,  as  before  suit  brought.  The  purchaser 
has  the  beneficial,  and  the  vendor  the  legal  interest;  and  the 
suit  may  be  carried  on  without  entering  the  use.  Williamson 
V.  Allen,  2  Gill  &  Johnson,  344. 

10.  The  acceptance  by  a  creditor  from  his  debtor  of  his  promis- 
sory note,  for  an  antecedent  simple  contract  debt,  does  not  ex- 
tinguish the  original  debt,  if  it  remains  in  the  hands  of  the  cred- 
itor unpaid,  and  he  can  produce   it  to  be  cancelled,  or  show  it 
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to  be  loat  But  the  creditor  will  not  be  suffered  to  recover  on  the 
original  cause  of  action,  unless  be  can  show  the  note  to  bave 
been  lost,  or  produces  it  at  the  trial,  to  be  cancelled.  Olem  y. 
Smith,  2  Gill  d&  Johnson,  493. 

11.  The  acceptance  by  a  creditor,  of  a  note  or  bill  of  a  third  per- 
son, for  a  pre-existing  debt,  is  no  payment  or  extinguishment  of 
such  debt,  unless  the  creditor  parts  with  it,  or  is  guilty  of  laches 
in  not  presenting  it  for  payment  in  due  time.    lb, 

12.  In  either  of  the  above  cases,  an  express  agreement  by  the 
creditor  to  receiye  the  note  or  bill  absolutely  as  payment,  and 
to  run  the  risk  of  its  being  paid,  is  an  extinguishment  of  the 
proTious  debt,  whether  the  note  or  bill  be  afterwards  paid  or 
not  Such  agreements  are  not  to  be  implied  from  the  use  of 
the  words  '  in  payment  of  the  above  account,'  in  a  receipt  for 
the  note.    lb. 

13.  To  give  to  the  acceptance  of  a  note  the  effect  of  an  absolute 
payment,  or  extingui^ment  of  a  debt,  a  contract  that  it  should 
be  so,  must  be  shown,     lb, 

14.  The  acceptance  of  a  note  by  a  creditor  for  a  precedent  debt, 
is  a  suspension  of  his  right  of  action  until  the  note  reaches  ma- 
turity,   lb, 

15.  Certain  directors  of  the  City  Bank  of  New  York,  for  the 
purpose  of  controlling  the  election  of  its  officers,  entered  into  an 
arrangement  for  the  purchase,  upon  the  account  of  the  Bank, 
of  a  large  amount  of  its  stock,  (then  held  by  a  certain  individ- 
ual,) at  a  premium  of  seven  per  cent,  above  its  par  value. 

To  effect  this  object,  they  paid  for  the  stock  with  the  funds 
of  the  bank,  to  the  amount  of  its  par  value,  and  transferred  the 
same  in  trust  for  the  Bank.  For  the  purpose  of  paying  the 
amount  of  the  premium,  each  director  borrowed  $3500  of  the 
Bank,  by  causing  his  own  promissory  note,  regularly  endorsed, 
to  be  discounted  at  the  Bank. 

In  an  action  brought  by  the  Bank,  upon  oae  of  these  notes 
against  the  endorsers  thereof,  they  were  not  allowed  to  set  up 
the  illegality  of  the  original  transaction  as  a  defence  against 
the  note.     CHtj/  Bank  v.  Barnard  4*  Macy,  1  Hall,  70. 

16.  Possession  is  prima  facie  evidence  of  a  transfer  to  the  holder : 
yet  if  the  defendant  can  show  that  the  plaintiff  obtained  the 
note  by  his  own  fraudulent  act,  he  has  a  ri^t  to  defeat  the 
action  on  that  ground,  although  he  may  be  liable  to  pay  the 
note  to  the  true  owner.     lb. 

17.  Where  the  maker  of  a  promissory  note  endorsed  the  same  for 
his  own  benefit  in  the  payee's  name,  by  virtue  of  a  parol  au- 
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thority  for  that  purpose  communicated  to  him  by  the  payee,  it 
was  hdd  to  be  well  endorsed;  and  that  the  payee  was  liable 
up(m  such  endorsement,  in  the  same  manner  as  if  it  had  been 
made  by  himself  with  his  own  hand.  Tm-nbuU  4*  i'Ajt/^  ▼• 
Trout,  1  Hall,  336. 

18.  It  is  not  necessary  that  the  authority  by  which  one  person 
executes  a  written  agreement  for  another  and  in  his  name, 
should  be  in  writing  also;  although  such  written  agreement 
may  not  be  for  the  benefit  of  the  party  bound  by  it.     76. 

19.  The  engagement  of  an  endorser  of  a  promissory  note,  is  not 
a  collateral  undertaking  to  answer  for,  or  pay  the  debt  of  an- 
other person,  within  the  meaning  of  the  statute  of  frauds.     76. 

20.  The  subsequent  assent  of  the  defendant  to  the  endorsement, 
is  a  waiver,  it  seems,  of  any  exception  which  might  otherwise 
be  taken  to  the  sufficiency  of  the  authority  by  which  the  note 
was  endorsed.    76. 

21.  Where  a  negotiable  promissory  note,  endorsed  in  blank  by 
the  payee,  has  been  fraudulently  or  feloniously  taken  from  the 
true  owner,  and  that  fact  is  shown  at  the  trial ;  the  person  into 
whose  hands  it  passes,  cannot  recover  upon  it  against  the 
maker,  unless  he  show  himself  to  be  an  innocent  and  bona  fide 
bolder  for  a  valuable  consideration.  The  FuUon  Bank  v.  The 
Phcmix  Bank,  I  Hall,  562. 

22.  The  Phcenix  Bank  of  the  city  of  New  York,  issued  a  post 
note  payable  60  days  after  date,  to  J.  G.  or  order,  on  demand. 
This  note,  being  endorsed  by  J.  G.,  was  put  into  the  mail  at 
Charleston,  in  the  State  of  South  Carolina,  to  be  transmitted  to 
New  York ;  but  the  mail  being  robbed,  it  never  reached  the 
hands  of  the  true  owners,  but  passed  into  the  possession  of 
Prime,  Ward,  King,  ^  Co.,  who  deposited  it  in  the  Fulton 
Bank  and  received  credit  for  a  like  amount,  in  account  with 
that  Bank.  The  plaintiffs  presented  the  note  to  the  Phcenix 
Bank  for  payment,  and  it  was  refused,  upon  the  ground  that 
the  note  had  been  stolen  from  the  true  owners,  who  had  re- 
quested the  defendaat  not  to  pay  it.  The  amount  of  the  note, 
although  passed  to  the  credit  of  P.,  W.,  K.  &  Co.,  by  the  Ful- 
ton Bank,  had  never  been  drawn  out  by  them,  and  upon  action 
brought  by  the  Fulton  Bank,  against  the  makers,  to  recover  the 
amount  of  the  note,  —  it  was  held,  that  the  mere  act  of  giving 
credit  to  P.,  W.,  K.  d&  Co.  for  that  amount,  by  the  Fulton 
Bank  upon  their  books,  did  not  constitute  them  bona  fide 
holders  of  the  note  for  a  valuable  consideration,    76. 
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REFERENCE  AND  REFEREES. 

1.  Where  referees  certify  to  the  court,  that  they  have  overlooked 
a  circumstance  connected  with  the  accounts  submitted,  aad 
request  that  the  same  may  be  sent  back  to  them  for  reexamina* 
tion,  the  court  will  set  aside  the  award  and  send  back  the  ac- 
counts to  the  same  referees.  Brittingham  v.  Stevens,  1  Hall, 
379. 

2.  In  an  action  upon  a  policy  of  insurance  against  fire,  if  the  de- 
fendants admit  that  they  are  liable  for  the  loss,  and  the  contro- 
versy between  the  parties  relates  solely  to  items  of  injury,  and 
the  amount  of  loss  sustained  by  the  assured,  the  court  will  refer 
the  matter  to  referees,  to  adjust  the  amount.  Sanable  v.  The 
Mechanics'  Fire  Ins,  Co,,  I  Hall,  560. 

3.  In  mixed  questions  of  law  and  fact,  where  long  accounts  are 
involved,  it  is  the  practice  of  the  court  to  hear  the  cause  until 
the  questions  of  law  are  disposed  of,  and  then  refer  the  accounts 
to  referees.  If  the  referees  named  are  objected  to  by  either 
party,  the  court  will  draw  them  from  the  jury-box.    lb, 

REGISTER  IN  CHANCERY. 

By  the  49th  article  of  the  Constitution  of  Maryland,  *  all  civil  offi- 
cers of  the  appointment  of  the  Governor  and  Counsel,  who  do 
not  hold  commission  during  good  behavior,  shall  be  appointed 
annually  in  the  third  week  in  November ;  but  if  any  of  them 
shall  be  re-appointed,  they  may  continue  to  act  without  any 
new  commission  or  qualification )  and  every  officer,  though  not 
re-appointed,  shall  continue  to  act  until  the  person  who  shall  be 
appointed  and  commissioned  in  his  stead  shall  be  qualified.' 
Under  this  clause,  6.  was  commissioned  as  Register  in  Chan- 
cery, in  January,  1812,  and  gave  bond  on  the  24th  January, 
1816,  in  conformity  to  the  Act  of  1742,  ch.  10,  the  condition  of 
which  was  such,  that  '  if  above  bounden  B.  whilst  he  shall  con- 
tinue in  the  office  of  Register,  shall,'  &c.  discharge  various 
enumerated  duties,  and  that  in  case  of  death,  or  that  he  shall 
be  legally  dismissed  from  officiating  longer  in  the  said  office,  he 
or  his  executors,  &c.  shall  surrender  to  his  successor  all  the  re- 
cords, &c.  '  made  during  the  time  he  hath  officiated  in  the  said 
register's  Office.'  He  continued  to  hold  the  office  and  dis- 
charge its  duties  without  any  re-appointment,  until  1821,  and 
omitted  to  record  proceedings  and  decrees  of  the  Court,  of 
which  it  was  his  duty  to  keep  records,  during  every  y€?ar  he 
was  in  office.  These  records  were  afterwards  completed  at  the 
public  expense,  and  an  action  was  brought  on  his  bond  against 
his  security,  to  recover  the  money  expended  by  the  State  :  Held, 
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that  the  bond  was  executed  with  an  express  reference  to  the 
provisions  of  the  Constitution,  and  that  its  condition  did  not 
create  a  responsibility  beyond  them  ;  that  its  object  was  to  en- 
gage for  a  faithful  discharge  of  duties  as  long  as  they  could  be 
legitimately  performed  under  the  official  grant  and  no  longer, 
and  that  the  defendant  was  responsible  under  the  bond  for  the 
conduct  of  B.  as  Register  of  the  Court  of  Chancery,  to  the  ex- 
piration of  the  third  week  in  November,  1816.  State  v.  Tfay- 
man,  2  Gill  &  Johnson,  254. 

RESCUE. 

The  plaintiff  was  bail  of  one  Windsor,  and  for  the  purpose  of 
surrendering  him,  deputed  one  Carr  to  arrest  W.  at  Newport, 
R.  I.,  and  bring  him  to  New  York.  Carr  arrested  W.,  and 
without  the  captain's  knowledge,  put  him  on  board  the  steam- 
boat Chancellor  Livingston,  in  order  to  bring  him  to  New  York. 
The  defendant  Coggeshall  (who  was  the  master  of  the  boat,) 
aided  in  some  measure  by  Northam,  (a  part  owner  and  passen- 
ger) after  the  boat  left  the  wharf,  and  when  he  (discovered  that 
W.  was  on  board  the  boat  against  his  will,  put  him  and  Carr  on 
shore  together,  and  reftised  to  permit  W.  to  be  carried  to  New 
York.  In  an  action  against  the  master  and  Northam,  for  a 
rescue,  it  was  held,  that  the  proof  did  not  support  the  declaration, 
and  the  jury  having  found  a  verdict  for  the  defendants,  the  court 
refused  to  set  it  aside.  Dow  v.  Northam  &  Coggeshall,  1  Hall, 
328. 

SEAL. 

To  a  printed  form  of  a  bond  there  are  put  printed  stamps  or  scrolls 
by  way  of  seals  ,*  the  blanks  are  filled  up ;  and  the  instrument 
executed  by  the  obligors,  by  signing  their  names  to  the  printed 
stamps  or  scrolls,  which  are  recognised  as  their  seals  in  the  body 
of  the  instrument :  this  is  a  sealed  instrument  within  the  statute, 
1  Rev.  Code,  ch.  128,  §  94.    Buckner  v.  Mackay,  2  Leigh,  488. 

SEAMAN. 

A  seaman  charged  with  disobedience  of  orders  and  mutinous  con- 
duct, was  voluntarily  discharged  firom  the  ship  by  the  captain, 
who  expressed  regret  for  the  difficulties  which  had  occurred, 
and  promised  to  pay  the  seaman  his  wages.  In  an  action 
brought  by  the  latter  against  the  master,  it  was  held,  that  the 
captain's  promise  operated  as  a  waiver  of  any  forfeiture  of  wages 
by  |he  seaman,  for  disobedience  of  orders  during  the  voyage. 
Austin  V.  Dewey,  1  Hall,  238. 

SHERIFF. 

1.  Where  the  sheriff  has  endorsed  upon  an  execution  the  day  and 
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hour  when  it  was  received,  the  endorsem^it  is  oonclonTe  evi- 
dence of  the  fact,  that  the  execution  was  in  his  possession  at 
the  time ;  and  when  he  has  assumed  to  act  under  it^  he  cannot 
compel  the  creditor,  who  has  sued  him  for  a  false  return, 
to  prove  at  the  trial  the  identity  of  the  execution,  either  by 
witnesses  or  collateral  testimony.  Williams  v.  Lowndes,  1  Hall, 
599. 

2.  Where  goods  are  in  the  hands,  and  under  the  contrd  of  the 
defendant  in  the  execution,  and  they  are  pointed  out  as  his 
property  to  the  sheriflf,  by  the  creditor,  the  sheriflf  is  bound  to 
levy  upon  them,  without  an  indemnity  ;  and  if  he  neglect  to  do 
so,  and  the  goods  are  afterwards  removed  beyond  his  reach,  by 
the  defendant  in  the  execution,  he  will  be  answerable  to  the 
creditor  for  his  neglect,     lb, 

3.  If,  after  a  levy,  a  claim  to  the  goods  be  interposed  by  a  third 
person,  the  sheriff  may  then  demand  an  indemnity  before  he 
can  be  compelled  to  proceed  further ;  and  his  regular  course 
will  be,  to  call  a  jury  de  proprietate  probandi.  If  he  make  the 
levy  and  follow  this  course,  he  will  not  be  liable  for  a  trespass, 
and  the  parties  claiming  the  goods  may  be  compelled  to  litigate 
their  claims,  and  decide  the  question  of  property,  before  the 
sheriff  can  be  compelled  to  make  his  return,  or  proceed  to  a 
sale,     lb, 

4.  QucBre,  Whether  the  deputy,  who  makes  the  levy,  can  be 
compelled  to  testify  as  to  the  identity  of  the  execution,  in  an 
action  against  the  sheriff  for  a  false  return ;  and  whether  he  be 
not  incompetent  as  a  witness,  for  any  purpose  connected  with 
the  action  ?     lb, 

SHIPS  AND  SHIPPING. 

H.  chartered  his  vessel  to  W.  for  a  voyage  to  be  made  at  and  from 
B.  to  any  port  or  ports  in  the  West  Indies,  &c.  and  back  to  B., 
where  the  vessel  was  to  be  discharged,  the  dangers  of  the  seas 
excepted ;  there  was  the  usual  covenant  of  sea-worthiness  on, 
and  during  the  voyage  in  the  charter-party  ;  W.  agreed  to  pay 
a  certain  sum  for  each  and  every  month,  and  so  in  proportion, 
for  a  less  time,  as  the  vessel  should  be  continued  on  the  voyage ; 
in  ten  days  after  her  return  to  B.,  or  upon  hearing  of  her  loss ; 
and  also  agreed,  at  his  cost,  to  victual  and  man  the  vessel,  and 
pay  all  port  charges  during  the  voyage.  Held,  that  this  con- 
stituted a  charter  for  one  voyage,  to  commence  at  B.  and  termi- 
nate on  the  return  of  the  vessel  —  that  pro  rata  freight  was  only 
due  upon  a  loss  proceeding  from  the  dangers  of  the  sea«,  —  that 
the  contract  was  an  indivisible  one,  —  and  the  return  ol  the 
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vessel  to  B,  a  condition  precedent  to  the  payment  of  freight. 
Hamilton  v.  Warfield,  2  Gill  &  Johnson,  482. 
SLANDER. 

1.  In  an  action  of  slander,  no  evidence  can  be  given  of  any  loss 
or  injury  sustained  by  the  plaintiff,  unless  the  same  be  specially 
stated  in  the  declaration,  and  this,  whether  the  special  damage 
be  the  gitt  of  the  action,  or  whether  the  words  be  actionable 
per  se,    Shipman  v.  Burrows^  1  Hall,  399. 

2.  Where,  therefore,  under  the  aUegation,  that  in  consequence  of 
the  speaking  of  the  slanderous  words, '  certain  Insurance  Com- 
panies in  the  city  of  New  York  refused  to  insure  any  vessel 
commanded  by  the  plaintiff,  or  any  goods  laden  on  board  any 
vessel  by  him  commanded,'  the  plaintiff  was  permitted  to  prove 
that  the  New  York  Insurance  Company  refused  to  make  such 
insurance :  the  evidence  was  held  to  have  been  improperly  ad- 
mitted.   Ih. 

3.  In  this  action  the  plaintiff  cannot  give  evidence  of  the  fairness 
of  his  general  character,  until  it  is  attacked  by  the  defendant ; 
and  tl»B  fact,  that  a  justification  has  been  pleaded,  makes  no 
difference  in  the  rule.     lb, 

4.  Where  the  plaintiff,  therefore,  was  allowed  to  give  evidence  of 
his  general  good  character,  after  the  defendant  had  gone  through 
with  his  defence,  without  impeaching  such  general  character, 
this  evidence  was  also  held  to  have  been  imprc^rly  admitted. 
lb. 

5.  It  is  well  settled,  that  in  an  action  of  slander,  for  words  which 
are  not  actionable  per  se,  the  plaintiff  cannot  recover,  unless 
he  shows  special  damage  as  the  consequence  of  the  words. 
And  qucere :  Whether  words  spoken  by  a  public  officer,  tn  his 
qfficicU  capacity,  concerning  another^  are  ever  actionable  ?  And 
if  so,  whether  the  plaintiff  must  not  show  express  malice  in  order 
to  maintain  the  action?     Harcout  v.  Harrison,  1  Hall,  474. 

STATUTE  OF  FRAUDS. 

A  member  of  a  corporati6n,  may  act  as  the  agent  of  the  vendor 
and  vendee  in  making  the  memorandum  required  by  the  Statute 
of  Frauds,  at  a  public  sale  of  the  property  of  such  corporation, 
made  by  such  member  as  its  agent.  Stoddert  v.  Vestry  of  Port 
Tobacco  Parish,  2  Gill  &  Johnson,  227. 

TRESPASS. 

In  trespass  for  breaking  the  plaintiff's  close,  and  cutting  down 
his  trees,  if  the  plaintiff  fail  to  prove  the  cutting  his  trees,  he 
may  still  recover  for  the  breach  of  his  close.  Mundell  v.  Perry, 
2  Gill  &>  Johnson,  193. 

VOL.   VIII. — ^NO.   XV.  22 
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TROVER. 

Id  trover  by  a  rightful  executor  against  a  wrongfiil  one,  for  the 
^  goods  of  the  deceased,  the  defendant  cannot  plead  payment  of 
debts  to  the  value,  or  that  he  has  given  the  goods  in  satisfaction 
of  the  debt;  but  under  the  general  issue,  he  may  give  in  evidence 
such  payments,  and  they  will  be  recouped  in  damages,  if  they 
be  such  as  the  plaintiff  would  have  been  bound  to  make,  as 
when  the  debts  are  just,  and  there  is  no  deficiency  of  assets. 
Glenn  v.  Smith,  2  Gill  &  Johnson,  493. 

TRUSTS  AND  TRUSTEES. 

It  seems  that  the  statute  of  uses  of  Virginia,  does  not  apply  to  uses 
created  by  devise,  and  transfer  such  uses  into  possession  of  the 
cestui  que  use.    Bass  v.  Scott,  2  Leigh,  356. 

USAGE. 

1.  Usage  of  trade  cannot  be  set  up,  either  to  contravene  an  estab- 
lished rule  of  law,  or  to  vary  the  terms  of  an  express  contract. 
But  all  contracts  made  in  the  ordinary  course  of  business  with- 
out particular  stipulations,  expressed  or  implied,  are  presumed 
to  be  made  in  reference  to  any  existing  usage  or  custom,  rela- 
ting to  such  trade ;  and  it  is  always  competent  for  a  party  to 
resort  to  such  usage  to  ascertain  and  fix  the  terms  of  the  con- 
tract    SewaU  V.  Gibbs  4*  Jerry,  1  Hall,  602. 

2.  The  defendants  purchased  of  the  plaintiff  a  ceroon  of  indigo,  at 
public  auction.  Notice  was  given,  at  the  time  of  sale,  that  the 
indigo  would  be  sold  subject  to  the  usual  tare  of  10  per  cent. 
The  tare,  in  point  of  fact,  amounted  to  upwards  of  17  per  cent. 
At  the  trial,  the  defendants  were  permitted  to  prove,  that  the 
indigo  had  been  fraudulently  packed,  and  that  in  all  cases  of 
fraudulent  packing,  it  is  the  custom  of  the  trade  to  allow  the 
purchaser  the  actual  tare.  Held,  that  this  evidence  was  right- 
ly admitted.  Held,  also,  that  the  defence  was  properly  set  up, 
under  the  general  issue,  and  that  the  defendants  could  claim  a 
deduction  of  the  actud  tare,  without  offering  to  return  the 
indigo.     lb, 

3.  The  defendant,  sometime  afler  the  purchase,  paid  into  court  a 
sum  sufficient  to  cover  the  amount  of  the  indigo,  afler  deducting 
the  actual  tare.  Held,  that  as  the  sale  in  this  case  was  for  cash, 
the  plaintiff  was  also  entitled  to  interest,  from  the  day  of  sale  to 
the  day  of  payment,  and  therefore,  that  the  amount  paid  into 
court,  was  not  sufficient  to  cover  the  plaintiff's  demand,     lb. 

4.  Although  usage  may  be  resorted  to,  to  fix  the  sense  of  particular 
terms  in  a  policy  of  insurance,  where  they  have  acquired  a 
peculiar  meaning,  as  between  assurers  and  assured,  yet  it  can 
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never  be  set  up,  to  affect  or  vary  an  express  agreement,  nor  to 
contradict  a  rule  of  law.  Rankin  &  Rankin  v.  The  Am,  Ins. 
Cb.,  1  Hall,  619. 

5.  Therefore  in  an  action  upon  a  policy  of  insurance,  where  the 
claim  was  for  damage  sustained  by  the  perils  of  the  sea,  and  on 
the  arrival  of  the  goods  at  New  York  they  were  landed,  before 
the  wardens  of  the  port  had  held  a  suvey  upon  them,  the  de- 
fendants were  not  allowed  to  prove,  either  as  an  objection  to  the 
preliminary  proofs,  or  in  bar  of  the  action, '  that  by  the  usage 
of  trade  in  the  port  of  New  York,,  the  master  of  the  vessel  is 
responsible  for  damages  sustained  by  goods,  delivered  by  him 
to  the  owner,  or  consignee,  unless  there  has  been  an  actual 
survey,  on  board  the  vessel,  by  the  port  wardens,  by  which  it 
shall  have  been  found,  that  the  goods  were  properly  stowed,  and 
were  damaged  on  the  voyage  by  the  perils  of  the  sea ;  and  that, 
by  a  similar  usage,  as  between  assurers  and  assured,  the  survey 
so  made,  is  a  document  indispensable  to  be  produced,  in  order 
to  charge  the  underwriters,  and  that  the  preliminary  proof  is 
deemed  insufficient,  unless  such  a  document  is  exhibited  as  a 
part  of  it.'     lb, 

USE  AND  OCCUPATION. 

1.  To  maintain  the  action  for  use  and  occupation,  it  is  not  neces- 
sary for  the  plaintiff  to  prove  an  express  contract  with  the  tenant, 
when  he  first  takes  possession,  nor  an  express  reservation  of  a 
certain  rent,  nor  that  the  tenant  has  paid  rent.  It  may  be 
maintained  on  an  implied  undertaking  where  the  permissive 
holding  is  established ;  and  if  it  appears  that  a  certain  rent  was 
reserved,  the  reservation  may  be  used  to  regulate  the  damages. 
Stockett  V.  Watkins,  2  Gill  &.  Johnson,  326. 

2.  If  one  enters  as  a  trespasser,  the  action  for  use  and  occupation 
cannot  be  maintained,    lb, 

WAIVER.     See  Mortgage. 
WILLS  AND  TESTAMENTS. 

1.  A  testator,  after  reciting  in  his  will  (which  was  executed  in 
Germany)  his  intention  to  depart  in  a  few  days  for  America, 

*  for  the  purpose  of  seeking  his  fortune,'  devised  as  follows : 

*  He  declares  his  deliberate  will  to  be,  that  in  case  he  should 
die  unmarried  in  a  foreign  country,  the  small  Opeman  cottage, 
situate  at  D.,  should  be  retained  as  heritable  property,  by  his 
near  relation  G.,  the  eldest  daughter  of  I.,  farmer,  at  D.,  whom 
he  hereby  constitutes  his  sole  heiress.  She  and  her  father, 
however,  shall  be  held  to  pay  to  Uie  three  daughters  of  W.  and 
D./  a  certain  sum,  as  a  legacy.  *  To  his  guardian  C,  he  de- 
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vises  the  turf  moor  at,  &c.'  After  this  the  testator  came  to 
BaUitHore,  where  he  died  anmarried,  and  without  issue,  leaving 
personal  property.  Held,  that  upon  the  true  construction  of 
this  willy  G.  was  entitled  to  the  whole  of  the  testator's  perscmal 
estate ;  as  it  was  his  intention  by  the  words  *  sole  heiress,*  to 
give  her  every  thing  he  had,  except  the  property  specifically 
devised,  iif  the  event  of  his  dying  unmarried  in  a  foreign  country. 
Setmers*  v.  8emer  &l  Wife,  2  Gill  dsr  Johnson,  100. 

2.  A  devise  to  *  A,  and  the  heirs  of  his  body,  lawfully  begotten,' 
since  the  act  of  1786,  constitutes  an  estate  in  fee  simple.  A 
remainder,  limited  to  take  effect  upon  the  determination  of  such 
an  estate,  is  inoperative.    Weds  v.  BeaJl,  2  Gill  &  Johnson,  458. 

;].  A  testator  by  his  will,  dated  April,  1798,  devised  as  follows : 
'I  give  and  bequeath  to  my  wife  Sarah,  all  my  estate,  real  and 
personal,  during  her  life :  the  house  and  lot  No.  37,  situate  in 
Mulberry  street,  to  my  heirs,  Maria  and  Eliza,  in  fee  simple 
forever :  if  one  of  them  should  die,  the  property  to  descend  on 
the  other:  in  case  both  should  die,  the  property  to  descend  to 
my  wife ; '  '  only  she  is  to  pay  my  brother,  A.  G.  ^'  one  shilling 
if  demanded."  * 

The  testator  died  in  1798.  Maria  died  in  her  childhood, 
Eliza  attained  the  age  of  21  years,  married,  but  died  in  the 
life  time  of  her  mother,  without  leaving,  or  even  having  had 
any,  issue,  and  without  making  any  distribution  of  her  property. 
The  widow,  shortly  after  the  testator's  death,  married  and  had 
issue,  five  children,  v)io  were  her  heirs  at  law ;  and  continued 
in  possession  of  the  premises  until  her  death  in  1827.  After 
her  death,  A.  G.,  the  brother  of  the  testator  and  his  heir  at  law, 
brought  an  action  of  ejectment,  for  the  recovery  of  the  house 
and  lot,  described  in  the  will.  HeM,  that  he  was  not  entitled 
to  recover. 

That  the  words,  *  if  one  of  thwn  should  die,'  and  '  in  case 
both  should  die,'  should  be  taken  to  mean  a  dying  mthoid  lauh 
ful  issue;  that  the  court  were  at  liberty  to  supply  the  words,  in 
order  to  carry  the  testator's  intention  into  effect;  and  that  upon 
the  death  of  the  daughter,  without  issue,  the  whde  estate  in 
the  house  and  lot  became  vested  in  the  mother.  Jackson  ex 
dem.  Gatfield  v.  Strong,  1  Hall,  1. 

WITNESS. 

1.  A  witness  cannot  be  asked,  it  seems,  whether  from  his  personal 
knowledge  of  an  impeached  witness  he  would  believe  him  under 
oath.  The  true  rule  is  to  inquire  of  the  impeaching  witness  his 
means  of  knowing  the  general  character  of  the  witness  impeach- 
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edy  and  whether  from  such  knowledge  he  would  believe  him, 
under  oath.    Fulton  Bank  t.  Benedict,  I  Hall,  480. 

2.  If  a  witness'  character  is  declared  by  an  impeaching  witness^  to 
be  had  from  some  particular  cause,  an  inquiry  may  be  made^  it 
seems,  into  the  origin  of  that  opinion  for  the  purpose  of  enabling 
the  jury  to  estimate  it  properly.    lb, 

3.  A  stevedore,  employed  by  the  master,  to  stow  the  cargo,  is  a 
competent  witness  to  prove  that  it  was  properly  stowed.  Rankin 
&  Rankin  v.  The  American  Ins.  Co.,  1  Hall,  619. 

WRIT  OF  RIGHT. 

l.f  The  count  in  writ  of  right  demands  a  certain  tenement  con- 
sisting of  the  one  stone  house  with  the  appurtenances,  d&c. :  HM, 
this  is  a  demand  of  the  land  on  which  the  house  stands,  and  is 
certain  enough.     jSH^ipp  v.  Spengler,  2  Lejgh,  1. 

2.  To  count  in  writ  of  right  by  husband  and  wife  in  right  of  wife, 
tenant  fUes  a  plea  in  blank  throughout,  and  tenders  the  mise  to 
the  dem^idant  in  the  singular ;  replication  filed  by  both  de- 
mandants join  the  mise  as  for  male  demandant  only :  assize  is 
charged  to  inquire  whether  the  demandants  have  a  right  as  thej 
demand :  Held,  afler  verdict  for  demandants,  the  blanks,  in- 
formalities and  bad  grammar  of  plea  and  replication^  immaterial. 
lb. 
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COMMON  LAW. 


Cases  from  2  Barnewtll  &  Adolphos,  Part  1 ;  1  Tyrwhitt,  Part  3^  1  Cromp- 
ton  Sl  Jenris,  Part  4 ;  2  Crompton  &  JenriSi  Part  1 ;  8  Bingham ;  4  Bligh ; 
and  2  Dow  A  Clark. 


AGENT.  (Commission.) 

The  plaintiff  agreed  to  pay'his  agent  a  commission  on  all  goods 
sold,  or  orders  executed  through  the  London  markets,  the  plain^ 
tiff  to  be  responsible  for  all  bad  debts  contracted  in  his  name. 
Held,  that,  though  contrary  to  the  custom  of  the  trade,  the 
agent  was  entitled  to  a  commission  on  bad  debtst  Bower  v. 
Jones,  8  Bing.  65. 
The  plaintiff,  a  salesman,  remitted  to  the  defendant  the  price  of 
some  hay  sold  for  him  before  the  money  was  paid  by  the  pur- 
chaser. The  servant  whom  the  defendant  sent  with  the  hay, 
was  defrauded  of  it  on  the  way,  and  the  purchaser  refused  to 
pay  the  price.  Held,  that  the  defendant  was  liable  to  refund. 
OyngeUy.  CtococJt,  8  Bing.  86. 
AMENDMENT  OF  WRIT. 

A  subpoena  ad  resp.  had  been  tested  in  the  name  of  Sir  W.  Alex- 
ander instead  of  Lord  Lyndhurst.  Held  amendable.     Wakekng 
V.  Watson,  1  Tyr.  377 ;  1  C.  &  J.  467. 
AWARD. 

( Uncertainty.)    The  cause  and  all  matters  in  difference  were  re- 
ferred to  a  surveyor,  who  awarded  that  the  defendant  had  over- 
paid the  plaintiff  341.    The  court  refused  an  attachment  on  the 
ground  of  uncertainty.  (2  B.  &  A.  537 ;  7  East,  81.)     Thomr 
ton  V.  Hornby,  8  Bing.  13. 
(Where  an  answer  to  an  action.)    Arbitrament  without  perform- 
ance is  no  answer  to  an  action  for  a  debt,  where  the  amount 
only  of  the  debt  is  referred,  and  the  award  only  ascertains  the 
amount  and  directs  it  to  be  paid  in  money.     (Bac.  Abr.  Ac- 
cord (A.),  Gascoyne  v.  Edwards,  1  S.  &  J.  19.     Freeman  v. 
Bernard,  Salk.  69.     Crofls  v.  Harris,  Carth.  187.)    Allen  v. 
MUner,  2  C.  &  J.  47. 
BILL  OF  EXCHANGE. 
(Partners.)    The  bill  was  addressed  to  the  firm  of  A.  &  Co.,  but 
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accepted  in  the  name  of  A.  4*  R-  '^^'^  ^^  ^^  in  fact  com- 
posed of  A.  R.  &  S.,  but  the  name  and  style  they  had  agreed 
to  use  were  A.  &l  R.  No  fraud  was  found,  and  a  valid  con- 
sideration had  been  given  for  the  bill.  HM^  that  the  three 
(A  R.  &  S.)  were  bound  by  the  acceptance.  LhydY.AMy, 
2  B.  &  Adol.  23. 

CASE,  FOR  MALICIOUS  PROSECUTION. 

Case  for  maliciously  and  without  probable  cause  indicting  the 
plaintiff  for  sending  a  threatening  letter  with  intent  to  extort 
money.  It  appeared  that  Messrs.  B.  had  applied  to  the  defend- 
ants to  know  if  a  proposed  customer  was  what  he  described 
himself.  The  defendants  replied  that  they  believed  him  to  be 
sa     Messrs.  B.  trusted  him  accordingly,  but  it  afterwards 

*-  turned  out  that  the  representation  was  false ;  upon  which  the 
plaintiff  (an  attorney)  was  employed  by  Messrs.  B.  to  write  a 
letter,  demanding  payment  of  the  debt  incurred  by  the  impostor 
under  a  threat  of  immediate  proceedings  against  them.  The 
plaintiff,  subsequently,  by  direction  of  Messrs.  B.,  applied  to  the 
Lord  Mayor  for  a  warrant  against  the  defendants  for  aiding  in 
obtaining  goods  under  false  pretences,  which  charge  was  dis- 
missed. The  defendants  subsequently  indicted  the  plaintiff  for 
writing  the  letter,  with  intent,  &c. ;  he  was  tried  and  acquitted, 
and  then  brought  the  present  action.  Held,  that  it  involved 
no  question  of  fact  for  the  jury ;  that  probable  cause  was  wholly 
a  question  of  law;  and  that  the  judge  who  tried  the  cause 
(Lord  Tenterden,  C.  J.)  acted  rightly  in  nonsuiting  the  plain- 
tiff, on  the  ground  that,  as  there  was  no  plausible  pretext  for 
demanding  money  from  the  defendants,  they  had  probaUe  cause 
for  the  indictment  against  the  plaintiff.  (2  B.  ^  C.  693;  4  B. 
&  C.  2L)    Blackford  v.  Dod,  2  B.  &  Adol.  179. 

COACH  PROPRIETOR. 

(Case  for  negligence,)  The  evidencd  was,  that  owing  to  the 
bad  construction  of  the  coach,  and  the  mode  in  which  the  lug- 
gage was  placed,  the  plaintiff  was  thrown  off  by  a  sudden  jolt. 
The  judge  directed  the  jury  to  find  for  the  plaintiff,  if « they 
thought  the  defendant  chargeable  with  negligence,  and  the 
court  held  the  direction  to  be  right. 

The  accident  occurred  in  the  county  of  O.  Before  the  plaintiff 
was  perfectly  cured  she  removed  to  the  county  of  W.  where 
additional  medical  assistance  became  necessary.  Held,  that 
this  was  material  evidence  in  the  county  of  W.  within  the 
meaning  of  the  undertaking  given  to  retain  the  venue.  Curtis 
V.  Drinkwqter,  2  B.  &  Adol.  169. 
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CORPORATION. 

(By-Law,)  A  bj-law  made  by  the  whole  body  of  a  corpora^n, 
restricting  the  right  of  electing  burgesses  to  a  select  body  of  the 
corporation,  is  valid  ;  the  charter  having  provided  that  the  elec- 
tion shofdd  be  in  the  whole  body.  The  judges  differed  and 
gave  their  opinions  seriatim,  (In  the  Lords.)  77«e  King  v. 
Wesiwood,  4  Bligh,  213. 

DECEIT. 

In  reply  to  a  letter  from  plaintiffs  requesting  to  know  whether  H. 
(defendant's  fson,)  had  (as  he  asserted)  a  certain  cc^ital,  his 
own  property,  the  defendant  replied  that  the  assertion  was  true, 
as  he  (the  defendant)  had  advanced  it  to  him.  The  fact  was 
the  defendant  had  merely  lent  the  son  the  money  on  his  note. 
Held,  a  misrepresentation  for  which  an  action  would  lie.  C(m> 
bet  V.  Brown,  8  Bing.  33. 

DETINUE. 

The  detainer  is  the  gist  of  the  action  of  detinue,  and  the  bailment 
merely  inducement.  £fe^  therefore  that  it  was  not  a  departure 
for  the  plaintiff  to  rely  in  his  replication  on  a  different  bailment 
from  that  stated  in  the  declaration.  (Willes,  118.  Cro.  Eliz. 
815.  867.)    Gkdstane  v.  Heunt,  1  Tyr.  445.,  1  C.  &  J.  565. 

DEVISE. 

The  Mowing  words  in  a  will  — '  at  the  decease  of  J.  B.  the  whole 
legacy  (estates)  shall  go  to  W.  B.  and  his  children  lawfully 
begotten  forever,  but  in  default  of  such  issue  at  his  decase  to  A. 
B.,  d&c.,'  were  held  to  carry  an  estate  tail  to  W;  B.  (Doe  v. 
BamsaU,  6  T.  R.  30.  Merest  v.  James,  1  B.  &  B.  484.) 
Broadhurst  v.  Morris,  2  B.  ^e^  Adol.  1. 

Testator  gave  his  grandaughter  a  freehold  house  called  Hasbach, 
with  remainder  on  her  death  without  issue  to  her  brother.  Af- 
terwards he  gave  to  his  wife  the  sum  of  <£20  yearly  and  every 
year,  *  to  be  paid  out  ofHhe  freehold  estates  and  the  leasehold  of 
Penlau,  by  trustees  thereinafter  named,  and  at  the  same  time, 
notwithstanding  there  would  be  nothing  to  the  grandchildren  as 
lo9g  as  their  grandmother  lived.  Testator  afterwards  appointed 
A.  &>  B. '  trustees  to  look  in  that  justice  should  be  duly  admin- 
istered between  the  said  parties.'  The  grandaughter  4ied  in 
the  testator's  lifetime ;  the  wife  survived  him.  Held,  that  the 
trustees  took  the  legal  estate.  (Trent,  v.  Hanning,  7  East,  97., 
1  N.  R.  117.,  1  Dow,  102.  Doe  v.  Woodhouse,  4  T.  R.  89. 
Cotes  V.  Cook,  Burr.  1684.)    Anthony  v.  Rees,  2  C.  &  J.  75. 

Testator  devised  an  estate  to  his  son  R.  H.  his  heirs  and  assigns 
forever,  subject  to  payments  to  daughters,  and  directed  that 
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until  his  son  or  his  heirs  should  come  to  England  and  also  make 
the  said  payments,  that  he  should  not  have  possession  of  the 
said  estate,  but  that  the  rents  and  profits  should  be  equally  di- 
vided ambngst  his  said  daughters.  He  then  empowered  the 
eldest  daughter  to  let  the  estate  for  any  term  not  exceeding 
seven  years,  and  in  case  the  son  should  come  to  England  during 
his  lifetime  to  take  possession  of  the  estate,  and  should  die 
without  leaving  lawful  issue,  he  devised  the  estate  to  the  daugh- 
ters as  tenants  in  common  in  fee.  The  son  being  abroad  when 
the  testator  died :  Held,  that  the  daughters  took  either  a  fee 
simple  on  condition  —  namely  to  determine  when  the  son  should 
return,  and  under  the  payments  directed — or  a  chattel  interest 
to  continue  until  such  return  and  payment.  Doe  dem,  Goldtn 
V.  Lakeman,  2  B.  &.  Adol.  30. 

EJECTMENT. 

(  Where  judgment  in  evidence,)  A  judgment  in  ejectment  is  evi- 
dence in  an  action  for  mesne  profits  against  a  party  who  came 
in  under  the  person  against  whom  the  judgment  was  obtained. 
(3  East,  345.    7  T.  R.  112.)    Doe  v.  Witcomb,  8  Bing.  46. 

EVIDENCE. 

(Plaintiff's  right  to  call  witnesses  to  contradict  his  own  witness.) 
The  plaintiff  having  called  witnesses  to  contradict  the  state- 
ment, elicited  on  cross-examination,  of  one  of  his  own  witnesses 
as  to  a  particular  fact :  Held^  that  the  whole  evidence  of  the 
witness  is  not  therefore  to  be  struck  out.  (Alexander  v.  Gib- 
son, 2  Camp.  556.  Ewer  v.  Ambrose,  3  B.  &  C.  749.)  Brad- 
ley  V.  Ricctrdo,  8  Bing.  57. 

GUARANTEE. 

Assumpsit  on  the  following  guarantee :  ''  If  you  give  M.  credit,  we 
will  be  responsible  that  his  payments  shall  be  regularly  made.' 
Held,  that  this  guarantee  was  not  confined  to  dealings  accord- 
ing to  the  strict  customary  credit  of  the  trade,  but  extended  to 
dealings,  on  terms  to  be  settled  between  the  parties,  on  a  fair 
and  reasonable  credit.     Simpson  v.  Maxdey,  2  C.  ^e^  J.  12. 

Guarantee  in  these  terms:  *  I  engage  to  pay  A.  (the  plaintiflf)  for 
all  the  gas  which  may  be  consumed  in  the  minor  theatre,  dur- 
ing t)ie  time  it  is  occupied  by  N. ;  and  I  also  engage  to  pay  for 
all  arrears  now  due.'  Held  void  as  to  the  arrears ;  but  held  that 
the  value  of  the  gas  afterwards  supplied  might  be  recovered 
under  a  count  for  goods  sold.  (Lee  v.  Barber,  2  Anstr.  425.  n. 
Lexington  v.  Clarke,  2  Vent.  223.  Chater  v.  Beckett,  7  T. 
R.  201.     Thomas  v.  Williams,  10  B.  &  C.  664.    Lees  v.  Whit- 
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comb,  5  Bing.  34.  RusseU  t.  Moeeley,  3  B.  &  B.  211.)    Wood 
y.  Benson,  2  C.  &  J.  94. 

INDICTMENT. 

(Language  of,)  The  first  count  charged  an  assault  with  intent 
to  ravish ;  the  second  a  common  assault.  The  record  stated 
the  finding  of  the  jury  to  be,  that  the  said  H.  is  guilty  of  the 
misdemeanor  and  offence  in  the  indictment  specified,  in  manner 
and  form,  &c.,  whereupon  the  judgment  was,  that  for  the  said 
misdemeanor  he  be  imprisoned  and  kept  to  hard  labor  for  two 
years.  Held,  that  the  judgment  was  warranted  by  the  verdict, 
on  the  ground  that  the  term  misdemeanor  being  nomen  coUecti" 
vum,  the  finding  was  in  effect  that  the  defendant  was  guilty  of 
the  whole  matter  charged,  (The  King  y.  Solomons,  1  T.  R. 
249.)     2'he  King  v.  Powett,  2  B.  dc.  Adol.  75. 

INSOLVENT. 

(Voluntary  Conveyance  by,)  A.  applied  to  B.,  to  whom  he  was 
already  indebted,  to  make  him  a  farther  advance.  B.  refiised 
without  some  security,  upon  which  A.,  in  consideration  of  an 
additional  loan,  assigned  all  his  personal  estate  to  B.,  in  trust  to 
pay  himself,  and  to  pay  the  surplus,  if  any,  to  certain  other 
creditors.  Held,  not  to  be  a  voluntary  conveyance  within  the 
Insolvent  Act,  7  Geo.  4.  c.  67.  s.  32.  (3  Taunt.  241.  10  B. 
dz.C.44.    1  B.  &  Adol.  145.)    ArneUy.  Bean,8Bing.S7. 

INSURANCE. 

(Discharge  by  delay,)  Assumpsit  on  a  policy  of  insurance  on  a 
ship  at  and  firom  Sincapore  and  Batavia,  both  or  either,  to  the 
port  of  discharge  in  Europe,  with  liberty  to  sail  to,  touch  and 
stay  at,  any  port  and  places  whatever,  to  load,  unload,  and  for 
all  other  necessary  purposes.  The  policy  was  executed  in  Feb. 
1824.  The  ship  sailed  firom  Lcmdon  in  Sept  1823,  and  having 
been  detained  by  the  captain  for  private  objects  on  the  way,  did 
not  arrive  at  Sincapore  till  March  30th,  1825.  She  sailed 
thence,  on  the  voyage  insured  against,  on  May  3d,  1825.  The 
jury  having  found  the  delay  unreasonable.  Held  that  the  defend- 
ant was  discharged  fi'om  Uie  risk.  (4  Esp.  24.;  1  Camp.  305.; 
14  East,  475,)— Mount  v.  Larkins,  8  Bing.  108. 

(Discharge  by  delay,)  The  jury  having  found  that  a  deviation 
made  by  the  captain  was  of  such  a  nature  as  to  deprive  the 
fireighter  of  the  benefit  of  the  contract,  held  that  he  was  not 
compellable  to  furnish  a  cargo. — Freeman  v.  Taylor,  8  Bing.  124. 

(Discharge  by  delay,)  A  policy  at  and  from  Bristol  to  London 
was  held  to  attach  during  the  vessel's  stay  at  Bristol,  and  it  was 
held  that  a  delay  thereof  nearly  four  months  essentially  varied 
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the  risk.— Palmar  v.  Marshall,  8  Bing.  79.  and  Wittiams&n  ?. 
Innes,  8  Bing.  81.  n. 

MANDAMUS. 

(Inspection  of  Corporation  Books.)  The  court  will  not  grant  a 
mandamus  to  inspect  the  documents  of  a  corporation,  on  the 
application  of  members  merely  alleging  grounds  for  believing 
that  its  affairs  were  misconducted.  It  must  be  shewn,  that  the 
inspection  is  necessary  for  some  specific  object  in  which  the 
applicant  is  interested,  and  the  inspection  will  be  limited  to  that 
object.  (2  Strange,  1223;  3  T.  R.  679;  2  B.  &.  C.  620.)— 
The  King  v.  Merchant  Tailors*  Comp.  2  B.  &.  Adol.  115. 

PARTIES. 

Declaration  stated  that  K.  was  indebted  to  the  firm  of  B.  &  S.; 
that  the  plaintifi*  had  been  appointed  receiver  to  the  firm,  and 
that  in  consideration  of  his  not  adopting  proceedings  for  two 
months  the  defendant  promised  to  pay  the  same  at  the  end  of 
that  period.  Held  that  the  plaintiff*  was  competent  to  sue,  (1 
Yes.  Jun.  164.)  and  that  the  consideration  was  sufficient.  (5 
B.  &  A.  117.    6  Bing.  754.)— mttotts  v.  Kennedy,  8  Bing.  5. 

PLEADING. 

(Surplusage.)  Declaration  in  debt  for  60/.  Plea,  that  the  de- 
fendant did  not  owe  the  said  sum  of  ten  pounds  above  demanded. 
Held  that  the  words  ten  pounds  might  be  rejected  as  surplusage. 
(1  D.  &  R.  473.)  Risdale  v.  KeUey,  1  Tyr.  387.  1  C.  &  J. 
410. 

(Variance.)  The  declaration  stated  that  A.  H.  and  C,  the  de- 
fondants  in  this  suit  were  attached,  &c.  for  that  they  had  tres- 
passed on  a  close  of  the  plaintiff*  abutting  on  the  close  of  the 
said  defendant.  The  close  in  fact  abutted  on  the  close  of  the 
first  named  defendant  A.  Held,  an  ambiguity,  but  not  a  vari- 
ance sufficient  to  ground  a  nonsuit.  (Cro.  Eliz.  101, 267, 211, 
324,  and  465.  2  East,  66.  Co.  Litt.  206.)  Walford  v.  An- 
tony,  8  Bing.  75. 

PRACTICE. 

(Inspection  of  deed.)  A  deed  by  which  the  defendant  had  granted 
an  annuity  to  the  plaintiff*,  and  of  which  there  was  no  counter- 
part, was  placed  in  the  hands  of  R.,  who  received  the  annuity, 
and  was  the  solicitor  and  agent  of  both  parties.  Two  years 
after  the  grant  of  the  annuity,  the  defendant  redeemed  it,  pay- 
ing the  money  to  R.,  who  never  informed  the  plaintiff  of  the 
circumstance,  and  afterwards  absconded.  R.  delivered  up  the 
deed  to  the  defendant  to  be  cancelled,  but  without  the  plaintiff's 
authority.     The  plaintiff*  having  sued  the  defendant  for  arrea*"* 
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of  the  annuity,  held  that  he  was  entitled  to  an  inspection. 
Devenage  v.  Bouverie,  8  Bing.  1. 

(Mode  of  computing  ^Jamaica  jmdgment,)  In  an  action  on  a 
judgment  of  the  Supreme  Court  of  Jamaica,  money  was  piud 
into  Court.  HM,  that  the  value  of  the  sum  recovered  should 
be  estimated  according  to  th«  actual  rale  of  exchange.  The 
practice  appeared  to  be,  to  compute  the  value  as  140/.  currency 
to  100/.  sterling ;  and  Lord  Tenterden  expressed  himself  not 
quite  satisfied  with  the  rule  adopted  by  the  Court.  (16  Yes. 
461 ;  1  Eq.  Ca.  Abr.  288;  1  P.  Wms.  395;  2  Bli.  Pari.  Ca. 
60.)    Scott  V.  Bevan,  2  B.  and  Adol.  78. 

SHERIFF. 

(LiabiHty  and  remedy  over,)  A.  who  had  delivered  a  Ji,  fa.  to 
the  sheriff  to  be  executed,  pointed  out  some  cattle  as  the  pro- 
perty of  the  execution  debtor,  which  were  not.  The  real  owner 
sued  the  sheriff  and  recovered.  Held,  that  the  sheriff  was 
entitled  to  recover  over  against  A.  (In  error  to  the  House  of 
Lords  from  the  Irish  Court  of  Exchequer. )  Humphreys  v.  Pratt ^ 
2  D.  &  C.  288. 

SHIP. 

(Interest  of  mortgagee — insurance.)  The  mortgagee  of  a  ship 
effected  insurance  with  two  offices,  and  received  the  full  amount 
of  the  sums  insured  from  both.  The  present  action  was  brought 
by  one  of  the  offices  to  recover  their  share  ef  the  surplus  alleged 
to  have  been  received  by  him  above  the  value  of  his  interest. 
The  defence  was,  that  the  sums  received  by  him,  though  ex- 
ceeding his  interest  as  mortgagee,  did  not  exceed  the  value  of 
the  ship.  It  was  lefl  to  the  jury  to  say  whether  the  insurance 
was  intended  to  cover  the  defendant's  own  interest  only,  or  that 
of  the  mortgagor  also,  and  the  jury  found  for  the  plaintiff,  on 
the  ground  that  the  defendant  only  meant  to  insure  his  own  in- 
terest. Heldf  that  the  direction  and  finding  were  right,  the 
interest  of  the  mortgagee  of  a  ship  (at  least  since  the  Register 
Act,  6  Geo.  4.  c.  110.  s.  45.)  being  distinct  from  that  of  the 
mortgagor.  (4  Camp.  228.;  2  T.  R.  187.)  — Irving  v.  Rich- 
ardson, 2  B.  &  Adol.  198. 

VARIANCE. 

The  declaration  stated  a  purchase  of  a  horse  for  60/.  with  war- 
ranty. The  bargain  proved  was  for  60/.,  and  that  if  the  horse 
was  lucky  to  the  plaintiff,  he  was  to  give  5/.  more  on  the  buy- 
ing of  another  horse.  Held  no  variance,  the  stipulation  being 
too  vague  to  form  part  of  the  contract.  (3  M.  &  R.  2.  1  T. 
R.  447.    3  Bing.  472.)     Guthing  v.  Lynn,  2  B.  &  Adol.  232. 
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VENDOR  AND  VENDEE. 

Action  on  a  promissory  note.  For  the  defence,  an  agreement  of 
the  same  date  as  the  note  was  produced,  hy  which  the  plaintiffs, 
in  consideration  of  200/.  to  be  then  paid  or  secured  by  the  de- 
fendant, and  of  a  further  sum  to  be  paid  at  a  future  day,  prom- 
ised to  convey  a  certain  estate  lo  the  defendant.  It  was  alleged 
that  the  note  was  given  for  the  200/.  aborementioned,  and  that 
the  plaintiff  had  refused  to  convey.  Held  that  the  defendant 
having  expressly  bound  himself  to  pay  the  200/.  on  a  day  cer- 
tain, the  conveyance  and  payment  could  not  be  regarded  as 
concurrent  acts,  and  the  plaintiff  recovered.  Park  J.  concurred 
in  the  judgment  on  the  ground  that  the  plaintiff  had  not  refused 
to  convey,  and  seemed  to  think  that  a  refusal  would  have  con- 
stituted a  sufficient  defence.  —  Spiller  v.  Westlake,  2  B.  &  Adol. 
155. 

WARRANTY. 

Held  that  the  following  warranty :  *  Received  of  B.  10/.  for  a 
grey  four  year  old  colt,  warranted  sound  in  every  respect,*  was 
confined  to  the^soundness,  and  did  not  extend  to  the  age.  (1 
Bing.  344.) — Bubb  v.  FavincaueTy  8  Bing.  48. 

WATERCOURSE. 

Running  water  passes  by  a  sale  of  the  land  through  which  it  runs, 
and  the  vendee  having  used  the  water,  though  for  less  than 
twenty  years,  gtiins  a  title  to  it  by  appropriation,  and  may  main- 
tain an  action  for  the  obstruction  of  it.  (Williams  v.  Morland, 
2  B.  &  C.  910;  Bealey  v.  Shaw,  6  East,  298.)— Caw^om  v. 
Fish,  2  C.  &  J.  126. 

WITNESS. 

(Interested.)  Declarations  in  ejectment  for  the  same  premises 
were  served  on  two  tenants  in  possession.  Their  common  land- 
lord entered  into  a  rule  to  defend.  lield,  that  the  one  was  not 
admissible  to  prove  the  adverse  possession  of  the  other,  as  the 
judgment  would  be  evidence  against  both  in  an  action  for  mesne 
profits.  (6  Cowp.  621  ;  6  Bing.  394.)— -Doc  dem.  Lewis  v. 
Preece,  1  Tyr.  412;  1  C.  &  J.  516. 

The  statute  64  Geo.  3.  c.  170.  s.  9.  does  not  render  s  person  who 
pays  highway  rates  within  a  parish  a  competent  witness  in  sup- 
port of  a  custom  for  all  persons  residing  therein  and  liable  to 
repair  the  highways,  ^c.  to  take  shingle  and  stone  from  the 
sea-beach  for  that  purpose.  (Meredith  v.  Gilpin ;  6  Price  146, 
on  which  some  doubt  was  thrown.)  Oxenden  v.  Palmer ,  2  B. 
^  Adol.  236. 
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EQUITY. 
2  Dow  &  Cl^k,  Part  3. 

BILLS  OF  EXCHANGE. 

M.  died  indebted  in  .100,000/.  leaving  property  available  to  his 
creditors  amounting  to  only  50,000/.  His  widow  entered  into 
an  engagement  and  bound  herself  to  pay  the  whole  of  her  de- 
ceased husband's  debts.  Held,  that  English  creditors  were  en- 
titled to  interest  on  biUs  of  exchange  not  paid  when  due ;  such 
debts  carrying  interest  by  the  law  of  England,  and  the  widow 
having,  by  her  undertaking,  placed  herself  with  respect  to  the 
creditors,  in  the  same  situation  as  her  husband  would  have  been 
in  if  living.  (Cameron  v.  Smith,  2  Bam.  &  Aid.  305.)  Mont- 
gomery V.  Bridge,  D.  &  C.  297. 

ELECTION. 

F.  D.,  possessed  of  a  freehold  estate  in  England,  and  heritable  and 
moveable  property  in  Scotland,  and  domiciled  there,  died,  hav- 
ing executed  a  deed  of  trust  and  settlement  of  his  whole  pro- 
perty in  favor  of  trustees,  upon  trust  to  convert  into  money,  and 
divide  the  produce  equally  among  his  four  children.  The  deed 
was  in  the  Scottish  form,  attested  by  two  witnesses,  and  there- 
fore inoperative  as  to  the  English  estate.  W.  D.,  the  eldest 
son,  claimed  the  English  estate  as  heir  at  law^  and  a  fourth 
share  of  the  Scotch  property  under  the  disposition.  Held,  that 
W.  D.  was  put  to  his  approbate  or  reprobate  (election),  and 
must  either  abide  by  the  English  estate,  or  let  it  be  sold  and 
take  his  fourth  of  the  whole  property  of  his  father.  The  dispo- 
sition was  to  be  construed  by  the  law  of  Scotland ;  and  the 
courts  there,  although  without  authority  over  W.  D.  as  heir  to 
the  English  estates,  might  still  refuse  to  allow  him  any  benefit 
in  the  disposition,  as  legatee,  unless  he  complied  with  the  intent 
of  the  maker  of  the  instrument  as  expressed  in  it.  (Herle  v. 
Greenbank,  1  Ves.  298;  Brodie  v.  Barry,  2  V.  &  B.  127;  Ca- 
rey V.  Askew,  2  Bro.  C.  C.  58 ;  Ker  v.  Wauchope,  1  Bligh ; 
Trotter  v.  Trotter,  D.  P.  Dec.  5th,  1826.)  Dundas  v.  Dundas, 
D.  &  C.  249. 

WILL. 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  trustees, 
'  in  trust  for  bis  five  sons  and  their  respective  issue  (if  any), 
such  issue  to  take  per  stirpes  and  not  per  capita,  to  be  divided 
among  them  in  equal  shares  and  proportions,  the  shares  of  such 
of  them  as  should  have  attained  the  age  of  21  years  to  be  paid 
to  them  respectively  forthwith  after  his  decease,  and  the  shares 


Digitized  by  VjOOQIC 


1832.]  Recent  English  Caei.  187 

of  such  of  them  as  should  be  under  the  age  of  21  years,  to  be 
paid  to  them  when  and  as  they  should  respectively  attain  such 
age  of  21  years.'  Hdd,  that  this  was  an  absolute  gift  of  the 
property  to  the  testator's  sons  living  at  his  decease ;  but  if  any 
of  the  sons  was  at  that  time  dead,  then  to  go  to  the  issue  of  that 
son,  such  issue  to  take  as  the  stirpes  would  have  taken,  and  not 
on  a  division  per  capites  (Butter  v.  Ommaney,  4  Russ.  70. ; 
Christopherson  v.  Naylor,  1  Mer.  320 ;  Crook  v.  De  Vandes,  9 
Yes.  197.)    Pearson,  App.,  Sttplien,  Resp.  D.  d&  C.  328. 
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▼ERMONT. 


At  the  October  session  of  the  legislature  of  Vermont,  in  1831, 
thirty-eight  public  acts,  five  resolutions,  and  seventy  private  acts, 
were  passed. 

Among  the  public  acts  we  notice  the  following. 

Ch.  5. — Set-offs.  The  statutes  of  limitations  are  not  to  apply 
to  any  claim, '  in  off-set,  which  existed  at  the  time,  or  subsequently^ 
to  the  making  of  the  contract  or  contracts,  in  off-set  to  which  said 
claims  are  pleaded.' 

Ch.  7. — Partition  of  real  estate.  Where  a  married  woman,  in 
this  or  any  other  State  or  country,  whose  husband  is  under  guar- 
dianship, is  possessed  in  her  right  of  any  real  estate  in  this  State 
in  common,  she  may  join  with  the  guardian  of  her  husband  in 
making  partition  thereof  with  the  other  tenants  in  common.  Such 
married  woman  and  guardian  are  authorized  to  execute  and  re- 
ceive the  deed,  &c.  necessary  in  making  such  partition. 

Ch.  19. — Estates  of  deceased  persons.  Probate  courts  may,  on 
the  application  of  the  widow  and  heirs,  authorize  the  executors  or 
administrators  to  sell  the  real  estate  of  any  person,. who  shall 
have  died  seized  of  any  real  estate,  in  this  State,  for  the  purpose 
of  pa3ring  the  debts  and  legacies,  in  preference  to  selling  the  per- 
sonal estate,  if  it  shall  appear  to  the  court  that  the  creditors  will 
not  be  injured  thereby.  But  this  power  is  not  to  be, so  exercised 
as  to  defeat  any  devise  of  real  estate,  within  this  State,  without  the 
assent  of  the  devisee. 

Ch.  20. — Banks.  Every  banking  corporation  hereafter  created 
or  rechartered  is  required,  in  every  year,  to  pay  to  the  treasurer  of 
this  State  a  sum  equal  to  three  fourths  of  one  per  cent,  on  its 
capital  stock  paid  in, '  after  excepting  therefrom  such  part  of  said 
capital  stock  as  is  or  may  be  held  by  this  State,  and  at  that  rate 
for  the  time  such  corporation  shall  have  been  in  operation,  if  less 
than  one  year,'  until  four  and  one  half  of  one  per  cent,  upon  the 
capital  stock  shall  have  been  paid  into  the  treasury.    The  fund 
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thus  created  is  to  be  called  the  bank  fund,  and  to  be  '  inviolably 
appropriated '  to  the  payment  of  such  portion  of  the  debts,  exclu- 
sive of  the  capital  stock  of  any  such  corporation  '  which  shall  be- 
come insolvent,  as  shall  remain  unpaid  afler  applying  the  property 
of  such  insolvent  corporation.''    The  fund  is  to  be  invested  in  the 
same  manner  as  the  school  fund,  and  the  income,  after  deducting 
thereout  the  salaries  of  the  bank  commissioners,  is  to  be  paid 
annually  to  the  several  corporations  by  which  the  fund  shaU  be 
created,  in  proportion  to  the  amount  of  their  contributions;  but 
no  corporation  shall  be  entitled  to  such  portion  of  the  income  after 
it  shall  become  insolvent  or  shall  be  dissolved,  or  after  its  charter 
shall  expire.     Whenever  the  fund  shall  be  reduced  below  the 
amount  of  four  and  one  half  per  cent,  abovementioned,  the  annual 
payments  by  such  corporations  are  to  be  resumed.     Whenever  the 
charter  of  any  such  corporation  shall  expire,  it  shall  be  entitled  to 
its  proportionate  share  of  the  bank  fund.     Three  bank  commis- 
sioners are  to  be  elected,  whose  duty,  or  the  duty  of  one  whom  it 
shall  be,  at  least  once  a  year  to  visit  every  such  corporation  and  to 
ascertain  their  actual  condition ;  and  if  it  appear  that  any  such 
corporation  is  insolvent  or  has  violated  the  provisions  of  any  act 
binding  upon  it,  the  chancellor  shall,  if  no  sufficient  cause  be  shown 
to  the  contrary  upon  a  hearing,  issue  an  injunction  against  it,  and 
may  thereupon  appoint  receivers  to  close  its  concerns.     Of  the 
three  bank  commissioners,  one  is  to  be  elected  by  the  joint  balk>t 
of  both  houses  of  the  legislature,  and  the  other  two  by  the  reaper 
tive  corporations  subject  to  this  act;  but  no  stockholder  of  any 
bank  shall  be  elected  a  commissioner.     If  any  one  such  corpora- 
tion shall  issue,  at  any  time,  an  amount  of  notes  and  bills  exceed- 
ing three  times  its  capital  stock,  then  paid  in,  or  shall  not  com- 
ply with  the  provisions  of  this  act,  in  respect  to  the  annual  pay- 
ments, for  the  space  of  three  months,  or  shall  have  lost  one  half  of 
its  capital  stock  paid  in,  or  shall  have  suspended  the  payment  of 
its  bills  in  specie  for  sixty  days,  or  which  shall  refuse  to  allow  its 
officers  to  be  examined  on  oath  by  the  commissioners  in  relation 
to  its  condition,  it  shall  be  proceeded  against  as  insolvent.     If  any 
agent  of  such  corporation  make  any. false  statements,  &c.  to  de- 
ceive the  commissioners,  he  shall  be  subject  to  imprisonment  in 
the  State  Prison,  for  not  less  than  two  nor  more  than  ten  years. 
Every  such  corporation  shall,  before  it  makes  any  loans  or  dis- 
counts, have  fifty  per  cent,  of  its  capital  stock  paid  in ;  and  every 
monied  corporation,  whose  charter  shall  be  extended,  shall  within 
one  year  pay  in  all  its  capital.     If  any  banking  company  hereafter 
incorporated  or  rechartered  shall,  by  its  act  of  incorporation,  make 
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the  private  property  of  the  stockholders  liable  to  redeem  its  biHs^ 
it  shall  not  be  required  to  comply  with  the  provisions  of  this  act. 

Ch.  32. — *  Bank  stock  owned  by  any  inhabitant  or  inhabitants 
of  this  State  in  any  bank  out  of  this  State/  is  to  be  '  taxed  at  five 
per  cent' 

Ch.  31. — Weights,  *  It  shall  be  lawful  to  reckon  one  hundred 
pounds  to  the  hundred,  in  weighing  all  gross  articles.' 

Ch.  32. — Tax.  By  this  act,  there  '  b  assessed  a  tax  of  three 
cents  on  the  dollar,  on  the  list  of  the  polls  and  ratable  estate  of 
the  inhabitants  of  this  State,  for  the  year  1831,  to  be  paid  by  June 
1,1832. 

Ch.  33. — Appropriatiaiu,  A  sum  not  exceeding  $  50,000,  is 
appropriated  for  the  purpose  of  paying  the  '  debenture '  of  the 
lieutenant  governor,  council,  general  assembly,  and  contingent 
expenses,  &c. ;  and  a  sum  not  exceeding  (20,000  is  appropriated 
for  the  purpose  of  paying  such  demands  against  the  State  as  may 
be  allowed  by  the  auditor  of  accounts,  &c. 

Ch.  84. — Deeds,  Depositions,  i^c.  The  governor  is  authorized 
to  appoint  commissioners  in  such  of  the  other  States  of  the  Union 
as  he  may  deem  expedient, '  to  take  the  acknowledgements,  and 
proof  of  the  execution '  of  deeds,  &c.  to  be  used  or  recorded  in 
this  State ;  such  commissioners  may  also  take  depositions,  &c.  to 
be  used  in  this  State ;  and  may  be  invested  by  any  court  having 
chancery  jurisdiction,  with  the  powers  of  masters  in  chancery. 
They  are  to  take  an  oath  and  execute  a  bond  in  the  penal  sum  of 
$500,  for  the  faithful  performance  of  their  duties. 

Ch.  36. — ^Where  any  party  executing  any  deed,  &>c.  in  relation 
to  real  estate,  situated  within  this  State,  shall  be  in  any  foreign 
state  or  kingdom,  the  acknowledgement  thereof  may  be  made  by 
such  party,  or  the  execution  thereof  may  be  proved  by  a  subscrib- 
ing witness,  before  any  minister,  ehargi  des  affaires,  or  consul  of 
the  United  States,  accredited  in  such  State,  &c.  or  before  the 
chief  magistrate  of  the  city  where  such  party  shall  be,  or  before 
any  person  commissioned  by  the  governor  or  supreme  court  of  this 
State,  for  this  purpose. 

Bears, — An  act  was  passed  to  encourage  the  destruction  of 
bears. 

Breakwater. — A  resolution  was  passed,  instructing  the  senatcnrs 
and  representative  of  the  State  in  Congress  to  endeavor  to  procure 
an  appropriation  from  the  general  government,  for  the  erection  of 
a  breakwater  in  Lake  Champlain,  opposite  Burlington. 

Among  the  private  acts  are  the  following. 

Rmids  and  Brti^pM.— Seventeen  acts  were  passed,  laying  taxes 
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on  lands  in  particular  towns,  for  tbe  purpose  of  making  and  re- 
pairing roads  and  building  bridges.  Several  other  aets  rdate  to 
tbe  subject  of  roads,  ferries,  &c. 

Railroads, — ^A  company  was  incorporated,  for  tbe  purpose  of 
constructing  a  railroad  from  the  east  village  of  Rutland  to  the  line 
of  the  State  of  New  York,  in  the  direction  of  Whitehall,  or  to  East 
bay.  Its  capital  stock  is  $200,000,  and  it  is  authorized  to  increase 
it  by  the  amount  of  $300,000.  The  Bennington  and  Brattle- 
borough  Railroad  Company  was  incorporated  with  a  capital  of 
$  100,000 ;  and  the  company  are  authorized  to  increase  it  by  an 
amount  not  exceeding  $1,000,000. 

Banks. — Three  banking  companies  were  incorporated,  whose 
capitals  amount  to  $300,000. 

Masmfacturing  Companies. — ^Two  companies  were  incorporated, 
for  the  purpose  of  manufacturing  cotton  and  woollen  goods,  and 
one,  for  digging  ore  and  manufacturing  chemicals,  A&c. 

I^re  Companies. — Three  companies  were  incorporated  for  the 
purpose  of  preventing  and  extinguishing  fires. 

An  act  was  passed  to  restore  a  person  to  the  enjoyment  of  the 
privileges,  of  which  she  had  been  deprived  by  a  conviction  of 
theft. 


MASSACHUSETTS. 

At  the  session  of  the  Legislature  of  Massachusetts,  in  January, 
1832,  one  hundred  and  seventy  acts  were  passed. 

Ch.  1. — EUctions.  In  the  elections  of  representatives  to  Con- 
gress, the  sealed  lists  of  votes  are  to  be  transmitted  to  the  Secre- 
tary of  the  Commonwealth,  within  ten  days  after  the  day  of  such 
elections. 

Ch.  155 — ^By  this  act,  the  State  is  divided  into  thirteen  districts, 
for  the  election  of  Counsellors  and  Senators.  The  county  of  Suf- 
folk is  to  choose  six ;  Essex,  six ;  Middlesex,  five ;  Worcester, 
six;  Hampshire,  two ;  Hampden,  two ;  Franklin,  one ;  Berkshire, 
two ;  Norfolk,  three ;  Bristol,  three  ;  Plymouth,  two ;  Barnstable, 
one ;  Nantucket  and  Dukes  County,  one. 

Ch.  58.— Debtors.  *  Fuel  of  the  value  of  $10  or  less,  belong- 
ing to  any  householder,  and  designed  for  the  use  of  such  house- 
holder, in  his  or  her  family,'  is  exempted  from  attachment  on 
mesne  process  and  execution. 

Ch.  164. — The  provisions  of  several  acts  regulating  the  process 
of  foreign  attachment,  are  extended  to  cases  wherein  any  corpo- 
ration or  body  politic  may  be  possessed  of  any  personal  prq[>erty  of 
a  debtor,  so  far  as  may  be  applicable  to  such  cases.     The  corpo- 
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rtlioD  or  body  politic  is  required  '  to  disdose  its  pecuniary  rela- 
tions with  such  debtor  on  the  oath  or  affirmation  of  the  captain, 
clerk,  agent,  selectmen,  committee  or  other  persons  conducting  ike 
concerns  thereof.' 

Ch.  157. — Mortgages.  No  mortgage  of  personal  property  shall 
be  valid  against  any  other  person  than  the  parties  thereto,  unless 
possession  of  the  property  be  delivered  to,  and  retained  by  the 
mortgagee,  or  unless  the  mortgage  be  recorded  in  the  office  of  the 
clerk  of  the  city  or  town  where  the  mortgagor  shall  reside  at  the 
time  of  making  the  same.  But  this  act  is  not  to  affect  any  trans- 
fer of  property  under  bottomry  or  respondentia  bonds,  or  of  any 
ship  or  goods  at  sea  or  abroad,  if  the  mortgagee  shall  take  posses- 
sion thereof,  upon  the  arrival  of  the  same  in  this  Commonwealth. 

Ch.  162. — Equity.  The  Justices  of  the  Supreme  Court  may 
determine,  in  equity,  all  controversies  between  co-executors  and 
co-administrators,  in  cases  where  there  is  no  plain  and  adequate 
remedy  at  common  law. 

Ch.  62. — Murder.  If  any  person  attempt  to  commit  murder  by 
poisoning,  drowning,  strangling,  or  in  any  other  way  not  enumer- 
ated by  the  statutes  now  existing ;  or  shall  have  been  present,  aid- 
ing in  such  attempt,  or  not  being  present,  shall  have  been  acces- 
sory thereto  before  the  fact,  by  counselling  or  procuring  the  same 
to  be  done,  he  shall  be  subject  to  solitary  imprisonment  not  ex- 
ceeding three  months  and  to  confiement  afterwards  to  bard  labor 
in  the  state  prison,  for  not  less  than  five  years. 

Ch.  148. — Broad-rimmed  Wheels.     The  provisions  of  the  act  of 
1828,  in  relation  to  th3  use  of  broad  rimmed  wheels,  are  to  be 
enforced  from  and  after  March  8,  1834. 

Ch.  59. — Notices  of  Petitions  presented  to  the  Legishiure. 
Notice  of  any  such  petition  which  affects  the  rights  of  a  municipal 
corporation,  shall  be  given  by  serving  such  corporation  with  a  copy 
of  the  petition,  twenty  days  at  least,  before  the  second  Monday  of 
the  November  next  preceding  the  session  of  the  legislature  in 
which  the  petition  is  to  be  presented. 

Ch.  158. — Taxes.  In  the  assessment  of  county  and  town  taxes, 
all  the  machinery  employed  in  any  branch  of  manufactory,  shall 
be  assessed  in  the  places  wherein  such  machinery  may  be  employ- 
ed ;  '  and  in  assessing  the  shares  in  any  manufacturing  corporation, 
there  shall  first  be  deducted  from  the  value  thereof,  the  value  of 
the  machinery  and  real  estate  belonging  to  such  corporation, 
otherwise  specifically  taxed.' 

Ch.  95. — Insurance  Companies.  The  capital  stock  of  all  in- 
surance companies  hereafter  incorporated  shall  be  paid  in,  within 
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twelve  moaths  from  the  time  of  the  grant  of  their  charter ;  sueh 
companies  shall  never  take  on  any  one  risk  a  sum  exceeding  ten 
per  cent,  on  their  respective  capital  stocks  ;  and  shall  be  liable  to 
be  taxed  by  any  general  law  providing  for  the  same/  In  all  actions 
at  law  in  which  any  of  such  companies  shall  be  a  party,  the  de- 
fendants may  plead  the  general  issue,  and  '  give  in  evidence  snch 
facts,  causes,  and  circumstances,  as  they  shall  have  notified  in 
writing  to  the  plaintiffs  or  their  attorney,  at  least  seven  days 
previous  to  the  trial  thereof.' 

Ch. — 140.  Where  by  the  laws  of  any  State  of  the  United  States 
other  than  this  State,  any  agent  of  insurance  companies  incorpora- 
ted in  this  State  is  liable  in  such  other  State  to  pay  any  special  tax 
on  the  amounts  he  may  procure  to  be  insured  by  such  insurance 
companies  —  in  such  case,  any  person  residing  in  this  State  and 
acting  as  an  agent  for  an  insurance  company  incorporated  in  such 
other  State  for  the  purpose  of  procuring  insurance  to  be  made  by 
such  company  *  on  property  situated  in,  or  in  behalf  of  persons '  re- 
siding in  this  State,  shall  semi-annually  make  a  correct  return  to  the 
treasurer  of  this  State,  under  oath,  of  all  amounts  he  shall  have  so 
procured  to  be  insured  during  the  six  months  next  preceding  the 
time  of  making  such  return,  under  the  penalty  of  forfeiting  the 
sum  of  $1000  for  every  violation  of  this  provision,  one  half  to  the 
use  of  the  person  complaining  thereof,  and  one  half  to  the  State  ; 
and  on  making  such  return  he  shall  pay  over  to  the  treasurer  one 
half  of  one  per  cent,  on  the  whole  amount  so  caused  by  him  to  be 
insured.  Such  agent  is  also  required  to  give  bond  to  the  treasurer 
lyith  two  or  more  sureties  in  the  penalty  of  at  least  $5000  so  to 
pay  over  such  amount  of  one  half  of  one  per  cent,  on  all  sums  so 
insured.  Where  such  tax,  &c.  shall  be  imposed  in  any  other 
State  of  the  Union  by  a  law  hereafter  passed,  the  agent  shall  not 
be  required  to  give  such  bond,  pay  such  commission,  or  make  such 
return,  until  sixty  days  after  the  passage  of  such  law. 

Five  new  insurance  companies  were  incorporated. 

Ch.  166. — Licensed  Houses.  This  is  an  act  for  the  regulation 
of  licensed  houses.  Innhdders,  d&c.  are  not  to  allow  gaming 
within  their  premises.  If  any  innholder  or  common  victualler 
give  credit  from  time  to  time  to  any  person  for  liquor  to  be  drunk 
in  his  premises,  he  shall  forfeit  all  sums  so  credited,  &c.  &>e. 

Ch.  130. — Courts,  This  is  an  act  enlarging  the  jurisdiction  of 
the  Court  of  Common  Pleas,  and  regulating  the  appointment  and 
duties  of  prosecuting  officers.  In  all  the  counties  of  the  State, 
except  Suffolk,  the  Common  Pleas  are  to  have  exclusive  original 
jurisdicticm  of  all  crimes  and  misdemeanors  of  which  the  Supreme 
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Court  had  jurisdiction  before  the  passing  of  this  act,  and  also  of 
all  actions  of  scire  facias  to  recover  the  penalty  of  any  recognisance 
returnable  to  or  remaining  in  either  of  such  courts.  But  persons 
accused  of  capital  crimes  are  to  be  originally  prosecuted  in  the 
Common  Pleas,  and  are  to  be  tried  in  the  Supreme  Court.  The 
governor  is  to  appoint  some  suitable  person  to  be  attorney  general 
of  the  State ;  and  the  State  is  divided  into  districts  for  each  oi 
which  a  district  attorney  is  to  be  appointed.  The  attorney  general 
is  required,  among  other  things,  to  give  his  aid  and  advice  in  the 
arrangement  and  preparation  of  legislative  documents  and  business, 
when  thereto  required  by  either  branch  of  the  legislature,  to  appear 
for  the  Commonwealth  in  the  Supreme  Court  in  all  prosecutions 
for  capital  crimes,  and  in  the  trial  in  that  court  *  of  all  causes 
criminal  or  civil,  in  which  the  Commonwealth  may  be  party  to  the 
record  or  be  interested,  and  where  any  question  of  law  shall  be 
tried ; '  and  in  general  is  to  have  superintendence  of  all  prosecu- 
tions or  suits  in  behalf  of  the  Commonwealth  throughout  the  State . 
The  district  attorneys,  within  their  respective  districts,  are  to  ap- 
pear and  act  for  the  Commonwealth  in  the  Common  Pleas  and 
Supreme  Court,  and  to  perform  all  the  duties  which  the  attorney 
and  solicitor  general  were  previously  to  this  act  obliged  to  perform, 
which  are  not  herein  required  to  be  done  by  the  attorney  general, 
and  shall  aid  him  in  the  performance  of  the  duties  hereby  required 
of  him.  The  salary  of  the  attorney  general  is  to  be  $1800,  and 
that  of  the  district  attomies  $1000  each. 

Banks, — Sixteen  new  banking  companies  incorporated,  and  ten 
others  were  authorized  to  increase  their  capital  stock ;  the  banking 
capital  of  the  State  is  thus  increased  by  the  sum  of  $3,825,000. 

Manufacturing  Companies, — Sixteen  new  manufacturing  com- 
panies were  incorporated,  the  capital  stock  of  which  amounts  to 
the  sum  of  $3,660,000.  Three  manufacturing  companies  were 
allowed  to  increase  their  capital  stock  by  sums  amounting,  in  the 
whole,  to  $375,000. 

Coal  Companies.— r-T wo  companies  were  incorporated  for  the  pur- 
posing of  digging  coal,  whose  united  capitals  amount  to  300,000 
dollars. 

Railroads,  S^c, — The  Hoosac  Rail  or  McAdamised  Road  Com- 
pany was  incorporated,  with  a  capital  stock  of  $600,000,  for  the 
purpose  of  building  a  Railroad  or  a  McAdamised  road  from 
Williamstown  in  the  county  of  Berkshire  to  Cheshire,  with  liberty 
to  extend  it  to  the  source  of  the  Hoosac  River.  The  Berkshire 
and  New  York  Railroad  Company  was  also  incorporated  with  a 
capital  of  $800,000  for  the  purpose  of  building  railroads  to  connect 
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different  parts  of  the  county  of  Berkshire  with  railroads  to  be 
constructed  from  New  York  to  Albany  and  from  Albany  to  the 
western  line  of  this  State.  The  Pittsfield  and  West  Stockbridge 
Railroad  Company  was  incorporated  with  a  capital  of  $240,000. 
The  object  of  this  company  is  to  construct  a  railroad  from  Pitts- 
field,  through  Richmond,  to  the  west  line  of  the  State  in  West 
Stockbridge.  The  Worcester  Railroad  Company  is  authorized  to 
build  a  branch  railroad  to  Millbury  and  to  increase  its  capital 
stock  to  $2,000,000. 

Ch.  170. — Warren  Bridge,  The  toll  now  established  for  pass- 
ing the  bridge  is  to  be  continued  till  the  last  day  of  the  first  session 
of  the  next  General  Court;  and  when  the  present  proprietors  shall 
have  been  reimbursed,  according  to  thehr  act  of  incorporation,  or 
shall  cease  to  take  the  toll  at  present  established,  the  governor  is 
authorized,  to  place  toll  gatherers  to  receive  the  toll.  All  moneys 
so  received  are  to  be  held  by  the  Treasurer  of  the  State  subject 
to  the  order  of  the  legislature. 

Wharfs,  Docks,  S^c. — Several  acts  were  passed  authorizing  the 
extending  of  different  wharfs  in  Boston,  &>c.  Companies  were 
incorporated  for  the  purpose  of  building  a  marine  railway  and 
wharfs  in  New  Bedford,  and  a  dock  in  Charlestown  for  repairing 
vessels. 

Observatory. — ^The  Prospect  Hill  Observatory  Association  in 
New  Bedford  was  incorporated,  with  a  capital  stock  of  $10,000. 
This  company  is  authorized  to  '  erect  a  building  and  establish 
therein  a  transit  and  telescope  for  making  celestial  and  terrestrial 
observations,  and  for  other  scientific  purposes.' 

Fire  Departments, — Acts  were  passed  for  establishing  fire  de- 
partments in  Troy  and  Cambridge. 

Grouse, — Persons  are  prohibited  fi'om  taking  or  destroying 
grouse  or  heath  hen  in  Dukes  County  from  January  1,  to  Nov.  1, 
in  each  year. 

Academies. — ^The  proprietors  of  eight  academies  were  incorpo- 
rated. 

Hospitals, — ^The  Boston  Lying-in  Hospital  Company  was  incor- 
porated. An  act  was  passed  regulating  the  government,  &>c.  of 
the  State  Lunatic  Hospital. 

Port  Societies, — ^Acts  were  passed  in  relation  to  several  Port 
/  Societies,  for  the  moral  and  religious  instruction  of  seamen. 

Religious  Societies, — Ten  religious  societies  were  incorporated. 
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NORTH  CAROLINA. 


At  the  session  of  1831-92,  of  the  legislature  of  this  State, 
forty-nine  public  acts,  one  hundred  and  twenty  private  acts,  and 
forty-nine  resolutions,  were  passed. 

Ch.  4. — Negroes,  If  any  negro  or  person  of  color  *  preach  or 
exhort  iu  public,  or  in  any  manner  officiate  as  a  preacher  or  teacher, 
in  any  prayer  meeting  or  other  association  for  worship,  where 
slaves  of  different  families  are  collected  together,'  he  shall,  upon 
conviction  thereof,  *  receive  not  exceeding  39  lashes  on  his  bare 
back.'  No  slave  is  '  to  go  at  large  as  a  freeman,  exercising  his  or 
her  own  discretion  in  the  employment  of  his  or  her  time ;  nor  shall 
it  be  lawful  for  any  slave  to  keep  house  to  him  or  herself,  as  a  firee 
person,  exercising  the  like  discretion  in  the  employment  of  his  or 
her  time ;  and  in  case  the  owner  of  any  slave  shall  consent  or 
connive  at  the  commission  of  such  offence,'  he  shall  be  subject  to 
a  fine  of  not  exceeding  100  dollars. 

Ch.  13. — If  any  free  negro,  fined  under  any  criminal  law,  shall 
be  unable  to  pay  the  fine,  *  the  court  shall  direct  the  sheriff  of  the 
county,  where  such  fine  is  imposed,  to  hire  out  such  firee  negro  ' 
to  any  person  who  will  pay  the  fine  for  his  services,  for  the  short- 
est space  of  time.'  If  no  person  will  pay  the  fine  for  the  services 
of  such  negro  for  a  space  of  time  not  exceeding  five  years,  then 
the  sheriff  is  to  hire  him  to  the  person  who  will  pay  the  highest 
sum  for  his  services  for  five  years  ;  which  sum  shall  discharge  the 
fine. 

Ch.  19.— So  much  of  the  act  of  1330-31,  c.  30,  as  subjects 
vessels  coming  into  ports  of  this  State  with  firee  persons  of  color 
on  board,  to  30  days  quarantine,  is  repealed. 

Ch.  28.— No  free  negro,  &c.  shall  hawk  or  peddle  without  a 
license  from  the  court  of  common  pleas,  &c.  of  the  county  in 
which  they  purpose  to  hawk  or  peddle ;  which  license  shall  be 
granted  only  when  seven  or  more  justices  are  present. 

Ch.  30. — ^This  act  provides,  that  in  case  of  insurrection,  &c.  of  . 
slaves,  the  Governor,  at  the  request  of  any  five  justices  of  the 
peace  of  the  county  in  which  such  insurrection,  &c.  shall  happen, 
is  authorized  to  issue  a  commission  of  oyer  and  terminer  to  any 
one  of  the  judges  of  the  Superior  Courts  of  Law,  or  in  case  they 
are  engaged  on  their  circuits,  to  one  of  the  judges  of  the  Supreme 
Court,  for  the  immediate  trial  of  such  slaves.  In  all  trials  of 
slaves  for  capital  offences,  the  defendant  shall  be  entitled  to  be 
tried  by  a  jury  composed  of  the  owners  of  slaves. 

Ch.  32. — This  act  points  out  the  mode  in  which  the  militia  of 
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the  State  shall  be  called  into  service,  in  cases  of  insnnrection,  d&e. 
among  the  negroes. 

Ch.  25. — Dower,  Sfc,  This  act  provides  for  the  assignment  of 
dower,  and  for  the  partition  of  the  whole  real  estate  of  deceased 
persons,  when  a  part  lies  in  North  Carolina  and  part  in  other 
States. 

Ch.  22. — Crimes  and  Punishments  In  all  cases  of  felonioas 
homicide,  where  the  assault  shall  have  been  committed  in  a  county 
in  this  State,  and  the  death  shall  happen  in  any  other  county 
thereof  or  in  any  other  State,  the  offender  shall  be  indicted  and 
punished  in  the  county  where  the  assault  was  made. 

Ch.  40. — ^If  any  person,  with  malice  aforethought,  castrate  any 
other  person,  *  with  intent  to  murder,  maim,'  &>c.,  the  person  so 
offending, '  and  his  or  her  counsellors,  abettors,  and  aiders,  know- 
ing of  and  privy  to  the  offence,'  shall,  on  conviction,  suffer  death, 
without  benefit  of  clergy.  If  the  same  offence  is  committed  with- 
out malice  aforethought,  the  person  so  offending,  shall,  on  con- 
viction, be  imprisoned  for  a  term  not  less  than  six  months,  and  be 
fined  at  the  discretion  of  the  court. 

Ch.  42. — If  any  person  display  any  false  light  or  beacon  on 
the  sea-coast,  for  the  purpose  of  deceiving  the  masters  of  vessels, 
'  whereby  they  may  be  in  danger  of  shipwreck,'  he  shall,  on  convic- 
tion, be  fined,  or  fined  and  imprisoned,  at  the  discretion  of  the 
cotirt. 

Ch.  12. — By  this  act,  the  punishment  of  cutting  off  the  ears, 
is  abolished,  and  offenders  liable  to  this  punishment,  shall,  in  lien 
thereof,  '  be  sentenced  to  receive  one  or  more  public  whippinga, 
not  less  than  39  lashes  on  their  bare  backs.'  But  this  act  is  not 
to  '  extend  to  the  punishment  of  any  perjury  or  subornation  of 
perjury,  committed  upon  the  trial  of  any  capital  offence.' 

Academies, — The  trustees^  &c.  of  eight  academies  were  incor- 
porated. 

Courts, — Seventeen  acts  were  passed  '  for  the  better  regulation' 
of  the  courts  of  the  different  counties,  6lc. 

Gates, — Four  acts  were  passed,  authorizing  different  persons  to 
erect  gates  across  roads. 

Jurors, — ^Nine  acts  relate  to  the  compensation  of  jurors  of  diA 
ferent  counties. 

Gold  Mimng  Companies, — Seven  gold  mining  companies  were 
incorporated,  whose  united  capitals  amount  to  1,150,000. 

Militia. — ^Twenty  one  acts  relate  to  this  subject.  Seventeen 
militia  companies  were  incorporated. 

VOL.    VIII. — NO.    XV.  25 
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lAhrmry  iSbde<te«.— The  United  Brothers'  Library  Society  was 
incorporated. 

MmatrfanAuriHg  Companies, — Two  companies  were  incorporated, 
with  capital  stocks  of  100,000  dollars  each,  for  the  purpose  of  man- 
ufacturing cotton  and  woollen  goods  and  of  growing  wod,  dt^. 

RaUroads, — The  Cape  Fear  and  Yadkin  Railroad  Ck>mpany 
was  incorporated,  with  a  capital  stock  of  2,000,000  dollars,  for  the 
purpose  of  constructing  a  railroad  or  a  railroad  and  canal  from 
Wilmington,  through  or  by  Fayetteville  to  the  Yadkin  River, 
and  thence  to  some  point  mi  the  Catawba  River.  The  North 
Carolina  Central  Railroad  Company  was  incorpcnrated,  with  a 
capital  stock  to  the  same  amount  This  company  is  authorized  to 
build  a  railroad  or  a  railroad  and  canal,  commencing  at  some 
point  at  Beaufort  or  near  the  waters  of  Beaufort  Harbor,  and  pass- 
ing through  or  near  Newborn,  and  Raleigh,  and  thence  westwardly 
through  the  central  parts  of  the  State,  as  far  as  may  be  practicable. 
The  Tarborough  and  Hamilton  Railroad  Company,  was  incorpo- 
rated, with  a  capital  stock  of  60,000  dollars,  for  the  purpose  of 
effecting  a  communication  by  a  railroad  between  Tarborough  and 
Hamilton,  Hill's  or  Anthony's  Ferry,  or  any  intermediate  point. 

Rivers, — Several  acts  were  passed,  to  prevent  the  obstructing 
of  the  channels  of  different  rivers,  and  the  passage  of  fish. 

Canals, — The  Lake  Drummond  and  Orapeak  Canal  Company 
were  authorized  to  extend  their  canal  from  the  Orapeak  Swamp 
to  Bonnet's  Creek  in  the  County  of  Gates. 

The  Gbvernor  is  authorized,  by  a  resolution,  to  contract  with 
Mr.  Ball  Hughes  for  the  restoration  of  the  statue  of  Washington, 
and  to  draw  warrants  on  the  treasury,  to  an  amount  not  exceeding 
$  5000,  in  order  to  carry  th*  contract  into  effect. 


KENTUCKY. 

At  the  session  of  the  legislature  of  Kentucky,  commenced  on 
November  7,  1831,  one  hundred  and  ninety-six  acts  and  five  res- 
olutions, were  passed.     The  acts  are  mostly  private. 

Ch.  706. — Militia.  Hereafter  there  shall  be  but  one  company 
muster  in  each  year ;  at  this  muster,  the  commandants  are  '  to 
take  the  strength  of  their  respective  companies.'  The  militia  are 
not  to  be  required  *  to  appear  with  fire-arms,  upon  parade,  except 
when  the  same  shall  have  been  provided  by  the  government.' 

Ch.  695. — PecUers  of  Clocks,  Tavern  Keepers,  Sfc.  Tavern 
keepers  and  pedlers  of  clocks,  &c.  are  required  to  be  licensed  ; 
they  are  to  pay  10  dollars  in  advance  for  the  license :  if  any  per- 
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son  keep  a  tavern  or  tippling  house,  wiUiout  obtaining  a  lioeme,  be 
shall,  in  addition  to  the  penalties  now  imposed  by  law,  be  subject 
to  a  fine  of  50  dollars ;  if  any  pedler  sell  a  clock  without  a  license 
he  shall  be  subject  to  a  fine  of  10  dollars,  and  triple  the  amount  of 
tax  which  he  is  required  to  pay ;  licenses  are  to  be  annually  Re- 
newed ;  '  all  contracts  for  the  sale  of  clocks  without  license  as  re- 
quired in  this  act/  are  to  be  void. 

Ch.  614. — DueXUng,  'In  administering  the  oath  directed  by 
the  several  acts  of  the  legislature,  more  effectually  to  suppress  the 
practice  of  duelling,  the  oath  shall  be  from  November  7,  1831, 
instead  of  December  1,  1830.' 

Ch.  761 . — Digest  of  Decisions.  By  this  act  it  is  provided, '  that 
upon  the  honorable  Henry  Pirtle  filing  in  the  office  of  the  secretary 
of  state,  the  certificate  of  Benjamin  Hardin  of  the  senate,  and  of 
Thomas  P.  Wilson  and  John  J.  Crittenden,  of  the  house  of  rep- 
resentatives, or  a  majority  of  them,  that  the  digest  of  the  decisions 
of  the  court  of  appeals  of  this  State,  which  he  proposes  and  is  about 
to  publish,  is  faithful  and  accurate,  and  worthy  of  public  patronage,' 
the  secretary  of  state  is  required  to  contract  with  Mr.  Pirtle  for 
500  copies  of  the  work,  at  the  price  of  $4  for  every  500  medium 
octavo  pages  of  printing  therein.  This  work  is  to  contain  a  digest 
'  of  all  the  decisions  of  the  court  of  appeab,  commencing  with  the 
printed  decisions  and  ending  with  the  third  volume  of  John  J. 
Marshall's  reports  ;  the  decisions  on  entries  of  land  excepted.' 

Ch.  719. — Apportionment,  This  is  im  act  to  apportion  the  State 
senators  and  representatives  among  the  different  counties,  for  the 
ensuing  four  years.  The  ratio,  for  the  apportionment  of  repre- 
sentatives, is  to  be,  954  voters  for  eaoh  representative. 

Ch.  Q^, --Electors  of  President  <md  Vice  President,  Voters 
are  to  meet  at  the  several  places  appointed  for  holding  elections  on 
the  first  Monday  of  November  next,  and  to  '  vote  for  as  many 
electors  for  President  and  Vice  President  of  the  United  States,  as 
by  the  constitution  and  laws  of  the  United  States,  they  may,  at 
that  time,  be  entitled  to  vote  for.'  If  any  one  or  more  of  the 
electors  fail  to  attend  on  the  day  a|^inted  for  voting  for  Pre«dent 
and  Vice  President,  the  place  of  such  elector  shall  be  filled  by  the 
legislature,  by  joint  ballot  of  both  houses.   • 

Ch.  689. — Alimony.  In  cases  pending  in  any  court,  in  favor 
of  a  wife  against  her  husband,  for  alimony,  the  court,  on  proof 
that  the  complainant  is  not  suitably  provided  for  by  him,  are  to 
mike  an  order  on  the  records,  that  such  husband  pay  to  his  wife 
so  much  money  as  the  court  may  deem  sufficient  for  her  comfort- 
able maintenance  for  one  year, '  regarding  the  amount  of  the 
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husband's  esUUe ;'  and  execution  is  to  be  issued  therefor ;  and  such 
order  is  to  be  renewed  from  time  to  time  and  execution  to  be  issued 
thereon,  until  such  suit  for  alimony  is  decided.  All  laws  or  parts 
ef  laws,  *  which  now  require  a  jury  to  find  the  facts  upon  which 
a  claim  of  alimony  depends/  are  repealed,  and  the  chanceDor  is 
to  try  the  facts  of  the  cause,  as  in  other  cases  in  chancery.  The 
order  mentioned  above  is  not  to  be  entered,  if  it  appear,  from  the 
testimony,  that  the  wife  is  living  in  adultery. 

Idiais  4md  LumUics. — Several  acts  were  passed  in  relation  to 
idiots  and  lunatics,  prescribing  the  mode  of  obtaining  writs  de 
ieUoia  inquirendo,  and  the  proceedings  thereon,  the  duties  of  their 
committees,  d&c. 

Academies. — ^The  trustees  of  three  academies  were  incorporated. 

Railroads. — ^The  Green  River  Railroad  Company  was  incor- 
porated, with  a  capital  stock  of  $  1,000,000,  in  shares  of  $  100 
each,  with  the  liberty  to  *  increase  the  capital  stock  by  the  addi- 
tion of  as  many  shares  as  may  be  deemed  necessary,  not  exceeding 
in  amount  $2,000,000.'  The  company  is  authorized  to  construct 
a  railroad  from  some  point  on  the  Ohio  rivef  in  Livingston  County 
to  the  town  of  Russellville.  The  general  government  are  per- 
mitted to  hold  stock,  provided  the  amount  so  held  shall  not  exceed 
one  fourth  of  the  whole  amount  of  the  capital  stock.  The  Bards- 
town  and  Louisville  turnpike  road  company  were  authorized  to 
construct  a  railroad  '  along  side '  of  the  turnpike  road. 

Roads, — Six  companies  were  incorporated  for  the  purpose  of 
constructing  turnpike  roads,  whose  united  capital  stocks  amount 
to  $700,000. 

Ch.  200. — Lotteries.  If  any  person  *  deal,  sell,  or  dispose  of, 
any  chance  or  chances  in  any  lottery,'  or  '  aid  in  such  dealing  in 
chances,'  or  '  furnish  a  house  or  dwelling  for  the  purpose,  to  such 
dealer  or  vendor,'  he  shall  forfeit  for  every  such  offence,  a  sum 
not  less  than  $100,  nor  more  than  $10,000,  to  be  assessed  by  a 
jury  '  and  to  be  sued  for  in  the  name  of  the  Commonwealth,  at 
the  instance  of  the  attorney  of  the  Commonwealth,  or  any  person 
giving  information ;  the  one  half  of  the  sum  to  be  for  the  use  of 
the  informer,  where  an  informer  prosecutes,  and  the  other  half  to 
be  applied  to  the  use  of  the  Commonwealth ;  and  where  the  at- 
torney sues  by  action  of  debt  or  indictment,  to  the  use  of  the 
CommonwealUi.' 

Ferries.  An  act  was  passed,  regulating  ferries  over  the  Ohio 
river,  prohibiting  the  owniwrs  or  keepers  of  ferries,  and  others  from 
transporting  slaves  across  the  river,  except  in  the  presence  and  at 
the  request  of  the  owners,  A&c.  of  the  slaves. 
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Bridges. — A  company  was  incorporated  to  build  a  bridge  orer 
Salt  RiTcr,  with  a  capital  stock  of  $60,000.  Another  Company 
was  incorporated  with  a  capital  stock  of  $  500,000,  for  the  purpose 
of  erecting  a  bridge  across  the  Ohio  river,  at  the  falls.  The  bridge 
is  to  be  so  constructed  as  '  to  permit  the  passage  of  ships,  schoon- 
ers, 8lo<^,  and  steam  vessels  of  the  largest  size  and  height,  at  the 
highest  stage  of  the  water  in  the  river,  and  shall  have  over  the 
main  channel  on  the  Kentucky  side,  and  also  over  the  main  chan- 
nel on  the  Indiana  side,  spars  or  arches,  not  less  than  two  hundred 
feet  wide,  and  the  other  spars  or  arches  not  less  than  one  hundred 
feet.'  The  act  of  incorporation  is  to  go  into  effect'  upon  its  re- 
ceiving the  ratification  of  the  legislature  of  Indiana.  The  bridge 
is  to  '  be  completed  so  far  as  to  be  passable  within  ten  years.' 

Manufacturing  Cmnpany. — The  Newport  Manufacturing  Com- 
pany was  incorporated  with  the  liberty  of  holding  property  to  an 
amount  not  exceeding  $500,000,  for  the  manufacture  of  hemp, 
tow,  flax,  cotton  and  woollen  goods. 

Insurance  Company, — A  marine  Insurance  Company,  called  the 
Merchants'  Louisville  Insurance  Company,  was  incorporated.  It 
is  to  have  a  capital  stock  of  $100,000,  with  the  liberty  of  enlarging 
the  capital  stock  to  $200,000. 

Fire  Companies.     Three  fire  companies  were  incorporated. 

Divorces^  &c.  Six  acts  of  divorce  were  passed.  An  act  was 
passed,  by  which  certain  persons,  whose  wives  had  obtained  di- 
vorces from  them,  were  '  restored  to  all  the  rights  and  privileges  of 
unmarried  men.' 


GREAT  BRITAIN. 

Court  of  Bankruptcy,  At  the  last  Parliament  an  act  was  pass- 
ed, c.  56,  transferring  the  whole  jurisdiction  of  bankruptcies  to  a 
new  court ;  from  which  an  appeal  lies  to  the  lord  chancellor  upon 
questions  of  law  and  equity. 

J^akeholders,  C.  58.  Persons  sued  in  an  action  of  assumpsit,  debt, 
detinue,  or  trover,  may  apply,  after  declaration  and  before  plea,  en 
affidavit  or  otherwise,  shewing  that  he  does  not  claim  any  interest  in 
the  subject  matter  of  the  suit,  but  that  the  right  is  claimed  by  some 
third  party,  and  that  such  defendant  does  not  collude  with  such 
third  party,  but  is  ready  to  bring  into  court  or  dispose  of  the  sub- 
ject matter  of  the  action  as  the  court  may  direct,  and  the  court,  or 
a  judge  thereof,  may  make  rules  and  orders,  calling  upon  such 
third  party  to  appear  and  state  the  nature  of  his  daim,  and  main- 
tain or  relinquish  his  claim,  and  on  such  rule  or  order  may  bear 
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the  allegttkms  of  such  third  party  and  of  the  plaintiff,  and  in  the 
meantime  may  stay  proceedings  in  the  action,  and  finally  order  the 
third  party  to  make  himself  defendant,  or  proceed  to  trial  on  a 
feigned  issue,  and  may  direct  which  party  shall  be  plaintiff  or  de- 
fendant, or,  by  consent,  may  dispose  of  the  merits  of  their  claims 
in  a  summary  manner,  and  make  such  rules  and  orders  as  to  costs 
and  all  other  matters  as  may  seem  just. 
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The  Civil  Law,  Professor  Hoffman's  ninth  lecture  of  his  in- 
troductory series  in  the  University  of  Maryland,  has  just  been 
published  in  Baltimore.  The  subject  is  the  Civil  Law,  and  the 
lecture  is  characterized  by  the  author's  usual  full  and  rapid  style 
and  abundance  of  learning.  A  part  df  it  is  devoted  to  the  titles 
of  husband  and  wife  ;  parent  and  child ;  and  master  and  slave.  A 
quotation  from  this  part  of  the  lecture  would  perhaps  be  the  most 
entertaining  to  many  of  our  readers,  but  we  prefer  to  give  the 
Lecturer's  general  views  on  the  subject  of  the  Roman  Law,  partly 
for  the  purpose  of  suggesting  to  those  of  the  profession  who  are 
not  in  the  habit  of  looking  beyond  the  laws  of  England  for  the 
sources  of  our  own,  how  great  a  proportion  of  what  is  in  fact  the 
present  law  in  the  United  States,  is  derived  from  that  of  Rome, 
either  directly,  or  through  the  English  law. 

'  The  praises  of  the  Roman  law,  have  been  promulgated  in  the 
strongest  language  of  eulogy  ;  not  by  those  only  who  admired  its 
excellence,  from  ignorance  of  the  merits  of  other  codes ;  but  by 
philosophers  and  publicists  of  the  most  enlarged  views,  and  of  the 
most  extensive  knowledge.  The  profoundly  erudite  Leibnitz, 
than  whom  no  higher  authority  can  be  named  on  most  subjects 
which  engaged  his  inquisitive  research,  is  of  opinion,  that  nothing 
approximates  so  closely  to  the  method  and  precision  of  Geometry ^ 
as  the  Imperial  code  ;^  and  this  opinion  has  been  echoed  by  many 
German,  French,  and  Scottish  civilians.  The  authority  of  the 
German  jurists  on  all  subjects  relating  to  the  civil  law,  stands 
justly  preeminent,  as  none  have  cultivated  it  with  equal  ardor,  or 
comparable  success,  with  the  exception  of  Pothier,  and  the  Chan- 
cellor D'Aguesseau,  of  France.  The  German  lawyers  regard 
Roman  jurisprudence  as  an  essential  part  of  legal  eduation,  for 
the  very  reasons  which  strongly  recommend  it  to  our  own  careful 
attention.  The  common  law  of  England,  which  lies  at  the  foun- 
dation of  American  law,  can  no  more  be  thoroughly  and  philo- 
sophically comprehended  without  frequent  reference  to  the  civil 
code,  than  can  be  the  Jus  Hodiemum  of  Germany,  a  system  raised 

^  Opera  Leib.— torn.  i.  190.  torn.  iv.  267. 
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on  the  basis  of  that  code.  The  jurispudence  of  the  United  States, 
is  more  intimately  allied  to  that  of  Rome,  than  is  the  common  law 
of  our  parent  country ;  and  when  closely  examined,  will  be  found 
nearly  as  dependant  on  the  Roman  law,  as  are  the  systems  of  Ger- 
many and  of  several  other  continental  nations.  The  fact  is,  that 
the  numerous  departures  of  the  American  law,  which  have  taken 
place  within  the  last  half  century,  from  the  law  of  our  forefathers, 
have  been  little  else  than  so  many  approximations  to  the  Roman 
Code,  and  if  we  desire  deeply  to  understand  the  principles  which 
we  have  thus  incorporated  into  our  jurisprudence,  the  illustrations 
are  to  be  found  no  where,  with  certainty,  but  in  the  Justinian  law  ; 
and  in  the  numerous  commentaries  of  former  and  modern  times, 
to  which  it  has  given  rise.  Dr.  Warnkonig,  of  the  University  of 
Liege,  has  justly  remarked,  that  "  Omnes  jurisconstdti  eruditi  in 
eo  conscntiunt,  non  solum  utilissimam  sed  necessariam  adeo  esse 
juris  Romani  cognitumem^  et  illud  hodie  in  juris  scholis  non  minori 
diligmtia  ac  antehac  id  fieri  solebat,  esse  docendum :  nam  neminem 
ad  solidiorem  juris  prudentiam,  nisi  juris  Romani  perUum,  posse 
pervenire  convenit.  ^  If  this  be  the  case  in  Europe,  we  shall  en- 
deavor, presently,  to  show  that  it  is  equally  necessary  to  the  Amer- 
ican jurisprudent,  if  he  be  desirous  of  thorough  accomplishment  in 
the  principles  of  English  and  American  law ;  both  countries  being 
largely  indebted  to  the  Roman  Code,  not  merely  for  occasional 
rules,  but  actually  for  integral  portions  of  their  jurisprudence ;  and 
the  United  States,  especially,  having  in  numerous  particulars,  ab- 
rogated the  strict  common  law,  to  receive  the  milder,  more  equita- 
ble, and  more  rational  doctrines  of  the  civilians. 

'  We  have  already  adverted  to  the  strong  terms  of  praise  in 
which  jurists  have  indulged  when  speaking  of  this  law,  as  we  find 
it  digested  in  the  Gregorian,  Hermogenian,  Thodosian  and  Justin- 
ian Codes ;  the  last  of  which,  together  with  the  Basilika,  have 
nearly  superseded  reference  to  the  others,  and  now  form,  for  many 
purposes,  a  source  of  authoritative  law  in  France,  Germany,  Spain, 
Italy,  Portugal,  Turkey,  Holland,  Poland,  the  two  Sicilies,  Bohe- 
mia, Hungary,  the  Cape  of  Good  Hope,  Scotland  and  England ; 
and,  without  doubt,  in  most  of  the  States  of  this  western  world ; 
whilst,  in  other  matters,  in  which  they  are  not  authoritatively  re- 
ferred to,  we  still  seek  for  light  and  ample  illustrations,  as  we  do 
in  the  volumes  of  ethics,  of  political  philosophy,  and,  of  what  has 
been  denominated,  universal  jurisprudence. 

'  The  remark  of  an  eminent  lawyer,  that  servatur  ubique  jus 
Romanum,  non  ratione  imperii,  sed  rationis  imperio,  or  in  other 

*  Comment.  Juris  Romani.  torn.  i.  Introd.  xxxviii.     , 
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words,  that  the  Roman  law  is  every  where  ohsenred,  not  by  reason 
of  its  intrinsic  authority,  but  by  the  authority  of  its  intrinsic  reason, 
is  here  pefectly  applicable,  and  illustrates  the  general  nature  of  its 
authoritativeness.  As  to  the  authority  or  quasi  authority  of  foreign 
systems  of  law,  in  the  tribunals  of  our  country,  it  behooves  us  to 
entertain  no  mistaken  ideas.  No  foreign  laws,  properly  so  called, 
can  ever  be  intrinsically  and  per  se  authoritative  in  our  courts. 
If  they  are  ever  so  regarded,  it  is  because  what  was  once  purely 
of  foreign  origin,  has  by  legislative  or  judicial  sanction,  or  by  usage 
and  silent  acquiescence,  become  a  portion  of  our  general  scheme 
of  jurisprudence.  The  rule  on  the  subject  appears  to  me  to  be  . 
briefly  this.  Wherever  a  system,  or  any  integral  portion  of  law, 
has  been  confessedly  borrowed  mainly  from  a  foreign  source, 
and  our  own  laws,  decisions,  or  practice  are  wholly  silent  on  the 
particular  doctrine  of  right  or  of  practice  which  is  sought  to  be 
established,  and  for  the  first  time  introduced,  the  courts  refer  au- 
thoritatively to  that  system,  or  integral  portion  of  the  foreign  law ; 
which  pro  hac  vice,  having  been  incorporated  into  our  jurispru- 
dence, is  to  be  resorted  to  with  the  same  respect,  but  with  the 
same  powers  of  adoption  and  modification  in  the  particular  case, 
as  courts  always  possess  in  regard  to  the  system  which  is  domestic, 
and  peculiarly  our  own.  But,  when  the  rule  of  law  or  of  practice 
which  is  sought  afler,  appertains  more  peculiarly  to  our  own 
scheme  of  laws,  or  to  such  portions  of  laws  as  have  not  in  the 
main  been  borrowed  from  foreign  sources,  we  may  then  refer  to 
foreign  codes  merely  for  light  and  illustration  ;  the  foreign  laws, 
are  then  only  quasi  authoritative ;  that  is,  only  to  the  extent  of 
their  own  intrinsic  reason,  and  perfect  adaptation  to  our  wants ; 
and  the  courts  adopt,  or  reject  their  principles  and  practice  under 
the  exercise  of  a  sound  legal  discretion.  With  this  view  of  the 
subject,  we  are  not,  on  the  one  hand,  to  permit  our  admiration  of 
the  Roman,  or  of  any  other  code,  to  yield  a  too  ready  acquiescence 
to  its  provisions,  either  as  to  our  rights  or  the  modes  of  their  en- 
forcement ;  nor,  on  the  other  hand,  should  we  allow  a  narrow 
jealousy  to  exclude  from  our  consideration  the  wisdom  of  past  or 
present  ages,  because  of  foreign  growth.  The  learned  Cujas  tells 
his  son,  that  "  no  nation  can  be  well  governed  without  the  help  of 
the  Roman  law ;  for  without  the  aid  of  that  divine  science,  the 
most  prudent,  wise,  and  fortunate  man  will  have  but  a  very  imper- 
fect idea  of  the  rules  of  equity  and  true  justice"  In  like  manner 
a  French  civilian  remarks,  that  "  this  code  is  a  wonderful  collec- 
tion of  the  wisdom  of  many  leai;ned  men,  who  did  not  confine 
themselves  to  porttcn^ar  usages,  but  to  gsneral  ym^ke : "  and  he 
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farther  adds, ''  sach  laws  as  were  deemed  most  useful  to  mankind, 
are  there  to  be  found,  and  they  have  written  the  rules  of  govern- 
ment for  all  nations,  as  Solomon  did  those  of  divine  wisdom."  I 
shall  not  attempt  to  trace  the  origin,  progress,  and  gradual  decline 
of  the  ignoble  prejudice,  and  sturdy  opposition  which,  for  a  time, 
obtained  in  England  in  regard  to  the  Roman  law ;  as  it  is  now 
conceded  by  their  most  enlightened  lawyers  to  have  been  without 
just  cause.  We  know  the  fact  to  be,  that  English  jurisprudence 
has  been  copiously  supplied  from  the  purest  streams  of  the  civil 
law,  though  but  little,  and  a  very  reluctant  acknowledgement  has 
ever  been  made  for  the  heavy  debt  thus  contracted. 

*It  cannot,  however,  be  denied  that  many  of  their  early  writers, 
as  Bracton,  Britton,  Gilbert  de  Thornton,  the  unknown  author  of 
Fleta,  and  many  others,  have  liberally  transcribed  from  the  Impe- 
rial Code ;  so  much  so  in  the  case  of  Bracton,  (whom  all  the  rest 
have  followed)  that  he  has  been  gravely  denied  to  be  an  authority 
in  the  common  law ;  and  when  the  current  set  high  against  the 
civil  law,  its  enemies  endeavored  to  repudiate  his  work,  at  the 
very  time  that  the  courts,  from  its  superior  excellence,  were 
actively  enforcing  its  doctrines. 

*  Though  the  Roman  law  has  not  been  extensively  studied  by  the 
legal  scholars  of  England,  there  have  not  been  wanting  those  who 
perceived  the  narrow  and  technical  features  of  the  common  law, 
and  the  expansive  and  equitable  character  of  its  rival.  Some, 
who  are  now  engaged  in  the  laudable  exertion  of  abrogating  the 
rigid  and  feudal  refinements,  so  unsuited  to  the  present  age,  and 
of  supplying  their  place  by  doctrines  found  in  other  codes,  have 
resorted  mainly  to  the  writings  of  the  civilians ;  and  even  before 
this,  several  of  their  judges,  as  Hale,  Holt,  and  especially  Mans- 
field, had  shown  a  liberal  willingness  to  appeal  authoritatively,  in 
some  cases,  and  with  due  respect,  in  others,  to  the  Justinian  Code. 
In  these  decisions,  strengthened  by  the  pure  and  lustrous  wisdom 
of  Roman  lawgivers,  succeeding  judges  and  lawyers  have  gener- 
ally found  much  to  admire,  and  little  to  censure.  In  the  Eccle- 
siastical courts  of  England  also,  (whose  jurisdiction,  in  many 
particulars,  is  similar  to  that  of  our  courts  of  Probate,  or  Orphan's 
courts)  and  in  their  courts  of  Admiralty,  Exchequer,  and  Chan- 
cery, (the  powers  of  the  two  former  of  which,  are  exercised  in  this 
country,  by  the  United  States'  District  and  Circuit  courts)  the  law 
has  borrowed  copiously  from  the  Roman  sources,  not  merely  in 
matters  of  right,  or  general  law,  but  in  the  formula  and  modes  of 
procedure,  which,  however,  have  been  modified  and  suited  to  the 
changes  of  the  times,  to  the  other  exigencies  growing  out  of  a 
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miscellaneous  system  of  law,  and,  in  this  country,  to  the  primitive 
habits  of  our  people,  which  are  averse  to  complex  and  expensive 
Ibrms  in  legal  procedures.  Whilst,  therefore,  we  are  often  bound 
to  resort  to  the  law  and  practice  of  foreign  codes  and  tribunals,  it 
is  rather  for  otUlines,  than  for  authoritative  particulars :  and 
whilst  it  is  manifest  that  much  of  the  law  of  legacies,  wills,  testa^ 
iQents,  trusts,  uses,  executors  and  administrators,  guardian '  and 
ward,  intestacy,  occupancy,  accession,  conRision,  custom,  pre- 
scription, contracts,  bailments,  &c.  is  to  be  sought  in  the  writp 
ings  of  the  civilians,  and  in  the  Roman  codes,  and  that  much  also 
of  the  practical  proceedings  of  our  chancery,  ecclesiastical,  ex- 
chequer and  admiralty  tribunals,  have  been  in  conformity  to  those 
of  the  continentals  civil  law  ;  it  cannot  be  predicated  with  safety, 
that  we  can  rely  on  the  correspondent  titles  of  the  digest  for  our 
law  of  legacies,  contracts,  bailments,  &c.  or  to  the  books  of  prac- 
tical procedure,  such  as  Clerk's  Praxis  Curias  Admiralitatis,  for 
binding  and  necessarily  operative  law.  Nor  can  we  do  this  with 
confidence,  even  where  our  own  law  and  practice  are  silent ;  since 
the  courts  must  still  exercise  their  legal  discretion,  as  to  what 
matters  of  law  and  of  practice  are  suited  to  the  other  pervading 
features  of  our  jurisprudence.  In  matters  of  pure  reason,  and  the 
eternal  principles  of  justice,^  as  they  have  been  educed  by  wise 
heads  and  sound  hearts,  we  may  often  rely  on  the  Roman  law, 
and  its  commentators,  with  almost  unerring  confidence.  No  one 
can  read  without  admiration,  their  expositions  of  the  law  of  con- 
tracts, in  all  its  numerous  divisions.  This  is  strongly  exemplified 
in  the  recent  very  learned  Treatise  on  the  doctrine  of  Bailments, 
by  Mr.  Justice  Story.  We  there  perceive  the  riches  of  a  highly 
cultivated  and  embellished  mind,  gratefully  returning  to  the  abun- 
dant fountain  of  Roman  law,  a  portion  of  its  borrowed  wisdom, 
and  paying  the  most  willing  homage  to  the  exalted  merits  of  Jus- 
tinian, of  Pothier,  Domat,  Vinnius,  Heineccius,  AylifF,  Wood, 
Brown  and  others.  Whilst  his  learning  on  the  law  of  bailments, 
ranges  from  the  year-books,  down  through  all  successive  ages  of 
the  common  law,  he  illustrates  and  happily  enforces  his  doctrines 
by  constant  references  to  Roman  law,  as  set  forth  in  the  distin- 
guished .sources  to  which  I  have  just  alluded.  How  much  more 
valuable  and  authoritative  he  has  thereby  rendered  his  work,  will 
be  allowed  by  all,  except  by  those  (and  there  are  such)  who  deem 
it  idle,  unprofessional,  and  even  pedantic,  to  transcend  the  nar- 
row limits  of  the  Common  law,  or  to  pursue  our  researches  into 
regions,  which,  to  them,  are  terrce  incognitcB,  and  to  which,  they 
would  apply  the  carping  objection,  that  the  Roman  law,  if  not 
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amhetiHftifti»  vmA  nol  be  i  eferrod  t>  «fBy  « it  wfM  «rfy  tend 
to  add  tooor  afeMdy  mwieldly  MMMfibMa  Ujgw»^  a  mass  of  woite 
accessible  edy  to  a  lew.  Lutl  Heh,  kewerer,  tbougin  on  this 
flttbjeet  dUferently  firom  the  aeioltsta  idhided  to.  In  the  weB 
kttown  case  of  Lane  against  Cotton,^  he  cites  the  Cinl  law  with 
that  re^MCt  which  wisdom  knows  how  to  pay  to  wisdom ;  and 
remarks  that  he  has  done  so,  *'  inasmuch  as  the  laws  of  all  nations 
are  doabtless  raised  ont  of  ^  Ctf  il  law,  as  all  goyemments  are 
sprang  out  of  the  ruins  of  the  Roman  empire ;  fi>r  it  must  be 
owned,  that  the  principles  of  oor  law  are  borrowed  from  the  Civil 
law,  therefore,  in  many  things,  grounded  on  the  same  reason." 

'  Dr.  Brown,  also,  very  justly  observes,  that  he  "  scarcdy  ever 
met  with  a  point,  not  connected  with  the  Feudal  law,  of  which, 
if  English  law  books  did  not  satisfy  the  doubt,  he  has  failed  to  find 
a  resolution  of  the  doubt  in  the  Civil  law."^  Let  us  pursue  this 
subject  somewhat  more  in  detail. 

'  It  is  conceded  on  all  hands,  that  Sir  Leoline  Jenkins,  in  framing 
the  statute  of  distributions,  22  and  23  Charies  II.  had  Justinian's 
118th  Novel  distinctly  in  his  view ;  and  that  in  aH  cases  of  intes- 
tacy, persorud  estates,  under  that  statute,  devolve,  with  but  trivid 
exceptions,  according  to  the  regulations  of  that  celebrated  Novel. 
If  so,  where  shall  we  seek  for  the  Ijghts  of  construction,  and  all 
the  analogies  of  that  statute,  with  more  confidence  than  in  the 
civil  law  itself,  and  in  the  writings  of  its  expounders  ?  The  descent 
of  real  estates  in  this  country,  being  generally  very  similar  to  the 
devolution  of  personal  estate,  under  the  statute  of  Charles,  opens 
to  us  a  still  more  extensive  field  of  inquiry  on  this  subject,  and 
refers  us  again  to  the  Novel  in  question,  and  to  such  lights  as  may 
have  been  shed  on  it  by  the  civilians. 

'  Again :  Our  doctrine  of  Set- Of  is  essentially  the  same  as  that 
of  Compensation  in  the  Digest  and  Code.  In  examining  the  col" 
lected  view  of  this  subject,  as  it  is  presented  in  M.  Pothier's  Pwi" 
dect€B  JustinianetB,^  we  ^d  a  digest  of  those  principles  which, 
amplified  in  judicial  opinions,  and  in  the  commentaries  of  English 
auth<»rs,  constitute  our  treatises  on  the  law  of  set-off:  and  on  a 
further  reference  to  the  Code,^  and  to  the  annotations  thereon, 
we  become  still  more  satisfied  that  these  English  opinions  and 
treatises,  so  familiar  to  us,  are  but  distillations,  or  rather,  reitera- 
tions of  doctrines  which  were  perfectly  well  known  to  the  ancient 

'  12  Mod.  482. 

«  vide  Brown's  Civil  Law,  13.  Note  21. 

'  Tom.  2.  lib.  xvi.  tit.  2.  p.  92. 

*  Code  iv.  3.  1. 
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BoBwa  jnrMOBSults;  aad  wUch  hive  beeone  grukaUy  incorpo- 
rAted  withoBT  jorufHrodence,  but  with  toolkde  aeknowledgenient, 
as  .we  think^  to  the  source  whence  they  e? tdently  sprang.  Had 
Mr.  MiNitafae,  in  his  treatise  of  set-off^  and  Mr.  Btbbington,  in 
his  late  w(^k  on  that  subjeet,  pvrsned  their  expkN-ations  be3food 
the  narrow  confines  of  their  own  Muokipal  law,  and  examined 
any  of  the  numerous  ydumes  of  the  continental  jurists,  or  the 
Digest  and  Code  theoiselves,  they  would  have  imparted  to  their 
works  much  additional  value. 

*  On  the  important  subject  of  Ckxitraeto,  as  before  stated,  the 
civil  law  is  peculiarly  rich  and  accurate ;  and  if  our  limits  permit- 
ted, it  would  be  no  difficult  task  to  point  out  how  greatly,  though 
sileady,  and  afanost  furtively,  is  the  English  law  indebted  to  this 
magnus  parens  oi  all  modern  law  :  yet,  how  little  express  reference 
is  made  by  Powel,  Chitty,  and  others,  to  the  Roman  law  I  It  is 
impossible  to  read  even  the  Institutes  of  Justinian,  without  per- 
ceiving  the  superiority,  not  only  in  classification,  but  in  closeness 
and  accuracy  of  thought,  of  the  Roman  over  the  English  law  of 
contracts  ;  and  this  conviction  cannot  fail  to  be  gready  strengthen- 
ed, after  reading  in  the  Digest  and  Code,  the  appropriate  titles ; 
or  the  law  of  contracts,  as  it  has  been  collected  by  Pothier,  under 
various  heads,  in  his  new  arrangement  of  the  Pandects ;  or,  as  it 
is  set  forth  by  him  in  his  well  known  treatise  on  the  law  of  Obliga- 
tions, It  would  be  a  vain  attempt,  in  the  compass  of  a  single  pre- 
lection, and  we  might  say  even  of  a  moderate  volume,  to  state  and 
to  illustrate  the  numerous  instances  of  the  dose  dependence  of 
our  law  on  that  of  the  Roman.  We  may  adopt  with  perfect  truth, 
the  remark  of  Arthur  Duck,  when  speaking  of  the  authority  of 
the  civil  law  in  Scotland  ;  that  it  obtains  here  as  there,  **  i»  casibus 
amissis  ;"  not  as  I  have  already  stated,  by  reason  of  any  intrinsic 
power  of  the  Republic,  or  of  the  Empire  of  Rome,  to  bind  all 
posterity  by  her  laws,  but  by  reason  of  the  essential  obligation  of 
all  posterity,  to  be  guided  by  ^at  which  is  absolutely  the  best  and 
the  purest  of  human  legislation,  and  judicial  interpretation. 

*  But  the  Roman  Code,  valuable  as  it  certainly  is,  has,  in  com- 
mon with  all  the  labors  of  man,  its  blemishes  and  imperfections. 
It  has  some  useless  learning,  and,  in  parts,  breathes  a  spirit  of 
severity  and  cruelty,  unknown,  at  least  to  the  practical  law  of 
England  and  of  this  country.  The  too  great  extent  of  parental 
power,  the  severe  relations  of  master  and  slave,  of  debtor  and 
creditor ;  and  the  penal  code  and  criminal  procedure  generally, 
are  prominent  defects,  though  it  is  equally  certain  that  these  among 
the  Romans,  as  is  often  the  case  with  the  laws  of  most  countries, 
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speak  a  language  of  more  severity /than  thoee  which  oUained  in 
actual  practice,  especially  in  ages  long  subsequent  to  their  estab- 
lishment. 

'  We  have  already  made  mention  of  the  English  hostility  to  the 
Roman  law.     It  became  visible  shortly  after  the  Conquest,  and 
alternately  subsided  in  a  degree,  and  revived  with  exacerbation, 
until  at  length  the  good  sense  of  all  political  parties  (but  only 
within  the  last  half  century)  began  to  perceive  that  a  just  detesta- 
tion of  the  arbitrary  principles  to  be  found  in  the  jus  publicum,  or 
constitutional  law  of  the  Romans,  was  not  inconsistent  with  the 
equally  just  admiration  of  their  jus  privatum,  so  replete  with 
wisdom  and  equity.     The  folly  of  condemning  en  masse  the  civil 
code,  because  of  a  few  political  or  other  heresies,  abhorrent  to  the 
free  opinions  of  the  people,  is  now  well  understood  in  England. 
It  would  be  no  longer  possible  iu  that  country,  for  any  future  Duke 
of  Exeter  to  introduce  the  rack  or  the  brake,  under  the  auspices 
of  the  Roman  law;  nor  for  any  future  James,  for  the  maintenance 
of  tyrannical  prerogative,  to  repose  on  the  obnoxious  declaration, 
"  Quod  principi  placuit  legis  habet  vigoremJ*     Nor  will  there  be, 
hereafter,  any  need  for  a  Bracton,  a  Fleta,  or  a  Thornton,  to  en- 
deavor to  explain  away  the  genuineness  of  this  celebrated  passage ; 
nor  shall  we  need  a  Sclden,  in  turn,  to  show  how  vain  is  such  an 
attempt.     The  fact  is  that  the  JLex  Regia  does  contain  the  arbi« 
trary  maxims  imputed  to  it,  but  if  they  were  greatly  more*  abun- 
dant and  pervading  than  they  are,  they  by  no  means  justify  the 
inferences  which  have  been  drawn,  and  certainly  not  the  sarcastic 
remark  of  Professor  Christian,  that  they  constitute  the  "  Magna 
Charta  of  the  Civil  Law."     As  well  might  the  arbitrary  proclama- 
tions of  the  Eighth  Henry,  be  called  the  Magna  Charta  of  Eng- 
land,—  or  the  wild  prerogative  rights  that  have  been  accorded  to 
many  of  their  kings,  be  adduced  as  a  reproach  against  the  vast 
system  of  British  jurisprudence.     There  were  not  wanting,  at  all 
times,  even  in  Rome,  those  who  openly  protested  against  these 
imperial  declarations.     That  the  English  autljiors,  just  mentioned, 
as  also  the  sage  Gravina,  the  learned  Heineccius,  and  the  V  eru- 
dite, rambling,  and  spirited  "  Dr.  Taylor,  should  still  doubt  whether 
the  maxims  in  question  did  confer  an  absolute  authority  on  the 
prince,  seems  to  us  not  a  little  remarkable  ;  and  shows  very  clearly 
into  what  strange  opinions  even  the  learned  may  be  betrayed,  by 
an  overweening  admiration  of  the  topics  which  engage  their  pen. 
And'although  the  following  constitution  of  the  Theodosian  Code, 
viz. :  Contra  jus  rescripta  non  valeant,  quocunque  modo  fuerint 
impetrata.      Quod  enim  publica  jura  pr<Bscribunt,  magis  sequi 
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judices  debent,**  ^  seems  entirely  advene  to  despotic  power ;  yet  tbe 
explicit  language  of  the  Digest  is  very  contrary,  and  would  appear 
to  exclude  all  doubt  on  the  question.  We  now  give  the  passage, 
as  rendered  by  Mr.  Gibbon.  *'  The  pleasure  of  tbe  Eknperor  has 
the  vigor  and  effect  of  law,  since  the  Roman  people,  by  the  Royal 
Law,  have  transferred  to  the  Prince  the  full  extent  of  their  owo 
power  and  sovereignty.'' '  This  passage,  it  has  been  said,  waa 
introduced  into  the  Justinian  Digest,  solely  on  the  high  authority 
of  Ulpian  ;  but  we  do  not  perceive  how  this  can  diminish  its  force, 
as  it  must  have  been  retained,  by  Tribonian  and  his  coadjutors, 
ex  industrid,  being  altogether  too  remarkable  to  have  been  intro- 
duced sub  silentio,  or  under  the  auspices  alone  of  any  name,  how- 
ever exalted.  Nor  is  the  other  theory  a  more  happy  one ;  viz : 
that  although  the  sin  of  this  passage  is  not  to  be  imputed  to  Ulpian, 
it  is  to  the  Emperor  Justinian,  who  is  said  to  have  interpolated  a 
confessedly  spurious  doctrine,  under  the  very  eye  of  his  most  re- 
nowned jurists,  in  order  to  give  legal  countenance  to  his  arbitrary 
powers.  This,  however,  would  seem  to  be  obviously  unfounded. 
The  Theodosian  Constitution  just  cited,  evidently  alludes  to  arbi- 
trary imperial  edicts  and  rescripts ;  and  though  that  emperor  re- 
pudiates, in  the  Constitution,  the  power  for  himself,  it  still  suffi- 
ciently admits  the  fact  of  its  prior  existence.  It  is  quite  probable, 
therefore,  that  the  writings  of  each  of  the  quintumvirate  (com- 
posed of  Caius,  Papinian,  Paulus,  Ulpian,  and  Modestinus,  and 
which  were  declared  by  this  same  Theodosius  to  be  valid  law, 
and  that,  in  cases  of  conflict  of  opinion,  plurality  should  decide,) 
contained  a  passage  to  the  like  effect  with  that  so  long  ascribed  to' 
Ulpian  alone,  or  to  the  artifice  of  Justinian,  and  his  compliant 
Tribonian  ;  and  further,  that  Theodosius,  while  he  took  the  merit 
of  rejecting,  by  his  Constitution,  the  high  prerogative  of  arbitrary 
power,  received  it  back  again  through  the  medium  of  the  writings 
of  those  oracles  of  the  law.  Be  this  as  it  may,  the  question  as  to 
the  genuineness  of  the  text,  and  the  probability  that  it  was  a  doc- 
trine of  the  Lex  Regia,  long  anterior  to  Justinian,  are  now  con- 
clusively established  by  the  recent  happy  discovery  by  Niebuhr 
of  the  Institutes. of  Caius,  published  in  1820,  by  Prof.  Goschen  of 
the  Gottingen.  This  manuscript,  of  the  Institutes  of  that  Roman 
jurist,  which,  like  Cicero's  treatise  De  Republic^,  has  been  brought 
to  light,  after  its  loss  has  been  deplored  during  so  many  centuries, 
reveals  the  fact  that  neither  Ulpian  nor  the  Emperor  Justinian  is 

»  Const.  1.  Cod.  Theod.  I.  2. 

«  Dig.  lib.  1.  tit.  4.  vide  also  Pothier's  Pandect®,  p.  15.  4to  edition. 
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t»  be  charged  wkh  orif|w«liag  th«  offisiiBire  and  maeh  spoiten  of 
passage ;  bot  that,  beiag  a  known  doetriiie  of  the  Imperial  Law, 
it,  with  others  of  the  jus  ptUdicmn,  was  inserted  by  the  compiierb 
of  the  Digest,  not  at  the  dictation  of  Justinian,  nor  on  the  sole 
anthortty  of  Ulpian,  bnt  as  previously  existing  law.  The  language 
of  Cahn  is  as  foUows.  *'  Ccmstitntio  Principis  est,  quod  Imperator 
dmreto  ve\  edieto,  tel  epi(^l&,  constitutt.  Nee  unquam  dubitatum 
est,  qoin  id  legis  vioem  ohtineat,  cum  ipse  Imperator  per  legem 
inperimn  aceiptat."  No  language  can  be  mcare  explicit ;  and  as 
Gains  lived  under  the  Emperor  Marcos  Aurelius,  nearly  four  cen* 
tnries  prior  to  the  compilation  of  the  Justinian  Code,  and  more 
than  a  century  before  Ulpian,  the  despotic  declaration  is  to  be 
ascribed  neither  to  the  compilers  of  the  Digest,  nor  to  Ulpian,  but 
must  be  regarded,  as  we  have  already  stat^,  as  a  recognized 
doctrine  of  the  Lex  Regia. 

*  But  parting  with  this  capital  defect  in  the  political  law  of 
Rome,  with  which,  indeed,  we  have  no  concern,  as  it  is  not  to 
that  portion  of  the  Civil  Law  that  we  would  dkect  the  stnd^Vs 
attention,  we  proceed  to  other  top4es. 

'  The  compiurative  excellence  of  the  Civil  and  Common  law  has 
been  frequently  a  subject  of  di0Ott8sion.  It  would  be  vain  to  de- 
cide such  a  question.  Each,  without  doubt,  has  its  merks  and  its 
blemishes;  some  pecuhar,  and  others  commim  to  both.  A  large 
portion,  even  of  the  jtis  publicum,  is  full  of  wisdom  and  of  justice  ; 
and  when  we  reflect  on  the  prevailing  equitable  s^it  of  the  jus 
pntwiftfm,  and  the  numerous  distinctions  ccmtained  in  it,  ^nded 
on  the  most  accurate  reasoning ;  when  we  refer  to  the  Rcwian  law 
of  contracts,  legacies,  interpretation,  evidence,  presumptions,  the 
acquisition  of  property  jure  mturtB,  the  inartificial  divinon  of 
things,  and  the  equally  natural  rules  of  succession,  in  respect  t» 
those  things ;  the  doctrines  as  to  those  who  are  deemed  sui  juris, 
or  non  sui  juris;  the  relations  of  ciHzens  and  aliens;  the  law  as 
to  unsolemn  wills,  the  revocation  of  wills,  and  the  various  species 
of  implied  emancipation ;  the  formul©  of  their  legal  proceedings; 
the  authority  and  operation  of  jodieial  sentences ;  and,  in  fine,  to 
innumerable  other  topics,  we  cannot  bnt  feel  the  most  unfeigned 
surprise  and  regret,  that  this  study  should  have  been  so  much 
neglected  in  England  for  nearly  five  centuries ;  and  that,  in  our 
own  country,  it  should  have  made  no  very  sensible  impression 
beyond  an  extremely  small  class  of  individuals ;  who,  with  merits 
of  the  highest  order,  have  still  been  deficient  in  persevering  exer- 
*:^  ♦-  promote  the  study  of  a  science  so  well  khown  to  themselves. 
tWo  systems  accurately  compared,  and  the  Common  law 
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taken  stricto  sensu,  we  presume  the  decision  of  those  skilled  in 
both,  would  be  largely  in  favor  of  the  Imperial  Code,  as  a  full,  and 
nearly  complete  digest  of  the  wisest  and  most  practk^al  principles, 
both  of  public  and  private  law.  But  such  an  inquiry,  however 
useful,  is  not  likely  soon  to  be  made  by  one  at  once  competent  and 
strictly  impartial :  and  on  which  ever  side  the  scale  might  turn, 
is  by  no  means  so  important  to  us,  as  to  the  people  of  England, 
since,  in  so  many  important  particulars,  we  have  discarded  the 
evils  which  grew  out  of  feudalism,  and  have  conformed  our  juris- 
prudence in  such  numerous  instances  to  the  Roman  models.  Be 
the  excellencies  and  defects,  however,  of  either  system  what  they 
may,  a  sensible  mind  nvill  not  hesitate  to  seek  in  each,  the  former 
only  ;  and  will  not,  from  blind  admiration  of  the  one,  withhold  the 
tribute  of  merited  praise  from  the  other.' 


Judge  Thacher^s  Charge  in  relation  to  pubUeatiens  tending  to 
excite  the  slaves  of  other  States  to  insurrection.  Ante  p.  66.  [The 
following  remarks  are  communicated  by  a  correspondent.]  The 
charge  of  Judge  Thacher  to  the  Grand  Jury,  in  March  last,  hav- 
ing appeared  in  the  newspapers  and  excited  a  good  deal  of  public 
attention,  it  is  hoped  that  a  few  remarks  upon  the  legal  doctrines 
advanced  in  that  production,  will  not  be  deemed  out  of  place  in 
the  Jurist. 

Judge  Thacher  lays  it  down  as  his  opinion  that  *  to  publish 
books,  pamphlets,  or  newspapers,  designed  to  be  circulated  here 
and  in  other  States  of  the  Union,  and  having  a  direct  and  neces- 
sary tendency  to  excite  in  the  minds  of  our  citizens  deadly  hatred 
and  hostility  against  their  brethren  of  other  States,  and  to  stimu- 
late the  slave  population  of  those  States  to  rise  against  their  mas- 
ters, and  to  effect,  by  fire  and  sword,  their  emancipatbn,  is  an 
offence  against  the  peace  of  this  Commonwealth,  and  that  it  may 
be  prosecuted  as  a  misdemeanor  at  common  law.' 

It  is  not  easy  to  ascertain  the  precise  doctrine  maintained  in  the 
charge.  What,  however,  I  propose  to  examine,  and  it  is  the  only 
point  which  requires  examination,  is,  whether  to  publish  in  Mas- 
sachusetts a  writing  having  a  '  tendency  to  excite  in  the  minds  of 
our  citizens  deadly  hatred  and  hostility  against  our  brethren  of 
other  States,  and  to  stimulate  the  slave  population  of  those  States 
to  rise  against  their  masters/  is  an  offence  against  the  laws  of 
Massachusetts. 

I  throw  out  of  the  question  the  design  to  circulate  the  writing 
in  other  States.     This  I  do  because  it  is  too  clear  to  admit  dis- 
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euasioo,  that  tctuilly  to  pablidiy  (or  circiilate,  which  is  theflune 
thing)  a  libel  in  one  State,  n  not  an  offence  which  can  be  pon- 
iahed  in  another ;  and  conclude  a  fortiori,  that  a  mere  dengn  to 
circulate  a  libel  in  one  State  can  be  no  ofience  against  another. 

In  discussing  the  position  assumed  by  Judge  Thacher,  it  mast 
be  borne  in  mind,  that  the  seyeral  States  are  foreign  governments 
in  regard  to  one  another,  except  in  those  respects  in  which  they 
are  united  by  the  Federal  (institution  and  laws.  Thus  it  is  well 
understood  and  ne?er  disputed,  that  no  one  State  has  jurisdiction 
in  any  other ;  that  the  laws  of  Massachusetts,  for  instance,  hare 
no  force  in  South  Carolina,  and  those  of  South  Carolina  no  force 
in  Massachusetts.  A  bill  of  exchange  drawn  in  South  Caiolina 
and  payable  in  Massachusetts,  is  a  foreign  bill«  A  judgment  of  a 
court  of  South  Carolina  is  a  foreign  judgment  in  Massachusetts. 
However  much,  then,  the  States  are  connected  by  the  federal  gov- 
ernment and  by  relations  of  friendship  and  intercourse.  New  York 
and  Virginia,  Massachusetts  and  Georgia,  are,  as  it  regards  the 
question  under  consideration,  as  much  foreign  States  to  each 
other,  as  England  and  France,  Austria  and  Russia. 

The  doctrine  which  Judge  Thacher  advances,  is  new  in  this 
country,  though  laid  down  by  him  as  settled  law.  I  have  not  been 
able  to  ascertain  that  any  case  has  ever  occurred  in  the  United 
States  in  which  a  person  has  been  indicted  for  a  libel  against  a 
foreign  government;  or  that  an  indictment  has  been  sustained 
in  one  State  for  a  libel  against  the  government  or  laws  of  another 
State. 

The  English  cases,  to  which  Judge  Thacher  alludes,  in  support 
of  his  opinion,  are,  I  believe,  only  three.  In  three  cases  prosecu- 
tions have  been  sustained  in  England  for  libels  against  persons  of 
high  rank  in  foreign  countries,  viz.  the  Queen  of  France,  the  Em- 
peror Paul  of  Russia,  and  Napoleon  Bonaparte  when  First  Con- 
sul. The  ground  upon  which  these  prosecutions  were  brought 
and  supported,  was  that  the  publications  which  led  to  them  were 
intended  to  disturb  the  peace  and  harmony  existing  between  Great 
Britain  and  the  foreign  countries  whose  sovereigns  were  attacked. 
These  decisions  are  probably  still  considered  as  law  in  England ; 
but  having  been  made  since  our  revdution,  the  weight  to  which 
they  are  entitled  must  depend  entirely  upon  the  reason  which  sup- 
ports them.  These  decisions,  though  very  far  from  supporting 
Judge  Thacher's  opinions,  have  never  before  been  recognised  as 
law  in  this  country.  The  American  editor  of  Holt  on  Libels,  says 
that  *  no  case  is  recollected  as  having  occurred  in  the  United 
«*»*-»«.  of  a  prosecution  for  a  libel  against  the  law  of  nations,'  (by 
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wbich  name  Holt  and  other  writers  designate  tins  class  of  libels ;) 
and  I  believe  none  has  occurred  since  the  publication  of  that 
work. 

It  would  be  useless  to  examine  the  arguments  in  support  of  de- 
cisions which  are  so  obvioudy  at  variance  with  the  freedom  of 
the  press  as  established  in  this  country  both  in  principle  and 
practice.  It  cannot  be  necessary  to  enter  into  a  labored  discus- 
sion to  prove  that  a  prosecution  against  the  editcn:  of  a  newspap^ 
for  speaking  with  severity  of  the  Emperor  Paul  or  the  First  Con- 
sul, would  not  have  been  tolerated  fiur  a  moment  in  any  court  in 
the  United  States.  If,  then,  the  very  ci^s  on  which  Judge 
Thacher  relies,  would  not  be  considered  of  any  weight  here  in 
cases  precisely  parallel,  they  surely  afford  but  a  feeble  support  for 
the  conclusions  which  he  draws  from  them. 

It  is  contrary  to  the  first  and  most  obvious  principles  of  crimi- 
nal law,  to  punish  a  person  under  one  jurisdiction  for  an  oflfence 
committed  against  another.  Yet  Judge  Thacher  says  that  '  to 
publish  a  paper  here,  with  the  intent  to  send  it  to  another  State, 
to  persuade  one  or  more  persons  there  to  commit  murder  or  trea- 
son, the  law  regards  as  a  libel  of  peculiar  atrocity,  and  no  suppos- 
ed freedom  of  the  press  will  screen  the  author  or  publisher  from 
the  penal  consequences  of  the  deed.' 

I  have  searched  in  vain  to  find  out  by  what  authority  the 
opinion  here  expressed  is  supported.  If,  however,  such  a  publica- 
tion in  Massachusetts  would  be  regarded  as  a  libel,  it  must  be  on 
account  of  its  design  and  tendency  to  corrupt  the  morals  of  the 
people  of  Massachusetts.  The  design  of  sending  it  into  another 
State,  however  criminal,  would  not  affect  the  nature  of  the  oifence 
as  it  regards  the  law  of  Massachusetts.  But  even  if  the  position 
taken  by  Judge  Thacher  is  correct,  the  inference  which  he  draws 
from  it  in  regard  to  writings  relating  to  slavery  is  scarcely  sup- 
ported. For  unless  a  publication  on  this  subject  has  a  direct 
tendency  to  corrupt  the  morals  of  the  people  of  Massachusetts,  it 
cannot  come  within  the  principle  which  Judge  Thacher  lays  down. 
Now  1  think  it  will  hardly  be  pretended  that  the  asserting  of  the 
right  of  slaves  to  their  freedom/ and  their  right  to  obtain  their 
freedom  by  force,  if  they  cannot  get  it  otherwise,  or  any  similar 
propositions  which  may  have  appeared  in  anti-slavery  publications, 
whether  these  propositions  be  true  or  false,  have  any  tendency  to 
corrupt  the  morals  of  the  people  of  Massachusetts.  The  libels 
against  public  morals,  for  which  indictments  have  been  main- 
tained, have  no  resemblance  whatever  to  discussions  of  this  kind. 
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Chief  Justice  Shaw's  Charge  to  the  Grand  Jury.  It  will  be 
seen  by  our  abstractor  legislation  for  Massachusetts,  that  the  chm- 
iual  jurisdiction  in  Massachusetts,  is  transferred  to  the  Court  of 
Common  Pleas  in  the  counties,  other  than  that  of  Suffolk,  where 
it  has  been  for  a  long  time  invested  in  the  Municipal  Court.  At 
the  term  of  the  Supreme  Court,  recently  held  in  the  county  of 
Essex,  being  the  last  term  of  that  Court,  before  the  new  law  went 
into  operation  on  the  first  of  June,  Mr.  Chief  Justice  Shaw  gave 
a  charge  to  the  Grand  Jury  which  has  been  published.  After 
some  remarks  upon  the  character  of  our  government  as  being  one 
of  laws  and  not  of  men,  the  Chief  Justice  makes  the  following 
observations  upon  the  nature,  constitution,  and  purposes  of  Grand 
Juries,  as  a  part  of  the  judicial  machinery. 

*  Coming  firom  the  various  parts  of  the  county,  first  designated 
by  their  townsmen,  as  persons  well  fitted  by  their  capacity,  integ- 
rity and  personal  worth  of  character,  to  discharge  the  important 
functions  of  jurors,  and  then  for  each  particular  service,  designated 
by  lot,  without  regard  to  sect  or  party,  rank  or  condition,  the  Grand 
Jury  may  justly  be  regarded  as  a  fair  representation  of  the  county, 
participating  in  all  the  interests  and  feelings  of  the  people,  and 
well  acquainted  with  their  condition  and  circumstances.  They 
bring  with  them  all  the  local  knowledge  and  information,  which 
are  requisite  to  enable  them  to  perform  their  important  duties  with 
efficiency,  impartiality,  and  success. 

*  The  object  of  all  criminal  jurisprudence  in  a  firee  government, 
is  the  preservation  of  the  public  peace,  and  the  security  of  private 
rights,  by  the  prompt  and  certain  punishment  of  those  who  may 
violate  the  laws.  Without  this,  the  laws  would  be  inoperative,  if 
not  indeed  regarded  with  contempt.  One  of  the  most  important 
advantages,  therefore,  to  be  expected  fi-om  the  institution  of  grand 
juries  is,  that  it  tends  to  the  certain  and  speedy  discovery  and 
punishment  of  the  guilty,  and  thus  to  an  efficient  administration 
of  justice. 

*  Selected  from  the  various  parts  of  the  county,  coming  gener- 
ally from  amongst  those  of  mature  years,  of  active  pursuits,  who 
may  be  supposed  to  mix  freely  in  society,  and  to  be  conversant 
with  the  transactions  which  occur  in  their  respective  vicinities,  it 
is  hardly  to  be  imagined  that  an  offence  can  be  committed,  espe- 
<>ially  of  any  magnitude,  without  coming  to  the  knowledge  of 
some  one  of  them.  This  is  sufficient  to  lead  to  inquiry  ;  and 
with  that  diligent  inquiry  which  they  are  bound  to  make,  in  the 
faithful  and  fearless  performance  of  duty  which  may  be  reasona- 
bly expected  of  them,  and  with  the  ample  means  of  inquiry  placed 
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at  their  command  by  the  law,  it  is  scarcely  possible  that  they 
should  not  come  to  a  reasonably  correct  knowledge  of  the  truth. 
If  the  supposed  crime  has  been  committed,  and  it  is  possible  to 
discover  and  take  the  offender,  the  accusation,  of  the  Grand  Jury 
in  an  orderly  form,  will  lead  to  trial  and  punishment ;  or  if  the 
suspicion  abroad  is  proved  to  be  groundless,  or  the  charge  against 
any  individual  unjust,  and  is  so  declared  by  the  refusal  of  the  Grand 
Jury  to  find  a  bill,  the  apprehension  and  alarm  of  the  community 
will  subside,  or  the  suspected  individual  be  restored  to  the  good 
reputation,  which  had  been  unjustly  tarnished  by  injurious  rumors. 
*  Another  important  advantage  of  the  institution  of  grand  juries, 
is,  that  it  tends  to  an  impartial  and  satisfactory  administration  of 
criminal  justice.     In  a  free  and  popular  government  it  is  of  the 
utmost  importance  to  the  peace  and  harmony  of  society,  not  only 
that  the  administration  of  justice  and  the  punishment  of  crimes 
should  in  fact  be  impartial,  but  that  it  should  be  so  conducted  as 
to  inspire  a  general  confidence,  that  it  will  and  must  be  so.     To 
accomplish  this,  nothing  could  be  better  contrived  than  a  selection 
of  a  body,  considerably  numerous,  by  lot,  from  amongst  those, 
who  previously  and  without  regard  to  time,  person,  or  occasion, 
have  been  selected  from  among  their  fellow-citizens,  as  persons 
deemed  worthy  of  this  high  trust  by  their  moral  worth,  and  gen- 
eral respectability  of  character.     And  although  under  peculiar 
states  of  excitement,  and  in  particular  instances,  in  making  this 
original  selection,  party  spirit,  or  sectarian  zeal  may  exert  their 
influence,  yet  it  can  hardly  be  expected  that  this  will  happen  so 
frequently  or  so  extensively,  as  seriously  to  affect  the  character  or 
influence  the  deliberations  of  Grand  Juries.     Should  this  ever 
occur,  to  an  extent  suflicient  to  weaken  the  confidence  now  repos- 
ed in  their  entire  impartiality,  and  thus  destroy  or  impair  the  util- 
ity of  this  noble  institution,  it  would  be  an  event,  than  which  none 
should  be  more  earnestly  deprecated  by  every  lover  of  impartial 
justice,  and  every  friend  of  free  government. 

*  Were  the  important  function  of  accusation  placed  In  the  hands 
of  any  individual  officer,  however  elevated,  it  would  be  diflicult  to 
avoid  the  suspicion  of  partiality  or  favoritism,  a  disposition  to 
screen  the  guilty  or  persecute  the  innocent.  But  the  Grand  Jury, 
by  the  mode  of  its  selection,  by  its  numbers  and  character,  and 
the  temporary  exercise  of  its  powers,  is  placed  beyond  the  reach 
or  the  suspicion  of  fear  or  favor,  of  being  overawed  by  power  or 
seduced  by  persuasion. 

*  In  the  present  condition  of  society  indeed,  in  our  country, 
there  is  litde  danger  that  the  law  will  be  set  at  defiance,  or  its  due 
administration  prevented  by  the  power  and  influence  of  individu- 
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als,  howerer  elevated  in  rank  or  weakh.  Oor  danger  ratber  lies 
in  the  opposite  quarter,  arising  from  our  peculiar  state  of  society  ; 
a  danger,  that  the  just  and  due  execution  of  the  laws  may  be  dis- 
turbed or  defeated  by  popular  excitement,  and  the  union  of  num^ 
bers,  animated  by  a  strong  sense  of  common  feeling  and  interest, 
and  combined  for  the  support  of  some  common  cause.  It  is  the 
general  tendency  of  society  in  our  times,  to  combine  men  into 
bodies  and  associations,  having  some  object  of  deep  interest  com- 
mon to  themselves,  but  distinct  from  those  of  the  rest  of  the  com- 
munity. These  they  seek  to  promote  by  the  union  of  numbers, 
by  combined  efforts  to  influence  public  opinion,  by  the  press,  by 
public  addresses,  by  extended  correspondence,  and  by  all  the 
means  which  may  tend  to  advance  the  favorite  object.  It  not 
unfrequently  happens^  that  these  objects  are  opposed  by  other 
bodies  and  associations,  animated  with  equal  zeal,  and  pursuing 
their  purpose  by  similar  means.  Such  is  the  powerful  effect  of 
sympathy  among  numbers,  and  such  the  ardor  of  the  passions 
which  it  awakens  that  there  is  danger  amidst  these  party  conflicts, 
that  the  prejudices  and  partialities  engendered  by  them,  may  reach 
and  pollute  the  fountains  of  public  justice.  But  whether  this 
danger  arise  from  the  power  of  individuals,  or  from  the  union, 
zeal,  and  activity  of  numbers,  it  is  unquestionaUy  the  province  of 
the  Grand  Jury  to  guard  their  minds  against  contamination,  faith- 
fully to  justify  the  confidence  reposed  in  them,  and  to  maintain, 
with  firnmess,  sobriety,  and  strict  impartiality,  the  absolute  su- 
premacy of  the  laws. 

'  Another  view,  in  which  the  impartiality  and  independence  of 
ihe  Grand  Jury  may  be  justly  regarded  as  a  source  of  confidence 
and  security,  is  the  protection  which  it  affords  the  innocent  against 
hasty,  malicious,  and  groundless  accusation.  Under  this  salutary 
institution^  no  person  can  be  accused  or  brought  to  trial,  until  at 
least  twehe  of  his  fellow-citizei^s,  on  a  full  examination  of  his 
case,  upon  legal  evidence,  shall  on  their  oaths  concur  in  declaring 
their  belief  in  his  guilt.  The  Grand  Jury  may  consist  of  any 
number  exceeding  twelve  and  less  than  twenty-four.  Entire  una- 
nimity is  not  required  as  in  case  of  a  jury  for  trials ;  but  the  con- 
currence of  at  least  twelve,  is  necessary  to  the  finding  of  a  bill. 
In  case  there  are  twelve  votes  in  favor  of  accusation,  this  is  taken 
to  be  the  act  of  the  body,  and  it  will  be  the  duty  of  the  Foreman 
to  sign  a  bill  of  indictment,  thus  found,  as  their  organ,  and  to  give 
it  authenticity  and  legal  effect  as  their  act,  although  his  own  opin- 
ion may  happen  to  be  against  it. 

*  As  to  the  nature  and  amount  of  the  evidence,  which  is  suffi- 
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eient  to  warrant  a  Grand  Jury  in  finding  an  indictment,  the  rnle 
is  this,  that  it  must  be  legal,  prima  facie  evidence  of  guilt ;  that 
is,  it  must  be  of  such  a  nature,  that  if  it  stood  alone,  uncontradict^ 
ed  and  uncontrdled  by  any  defensive  matter,  it  would  be  suffi- 
cient to  justify  a  conviction  on  trial. 

'  But  the  ultimate  object  of  the  institution  of  Grand  Juries,  and 
indeed  of  the  enactment  and  administration  of  all  laws  fer  the 
punishment  of  offences,  is,  the  preservation  of  the  public  peace,, 
the  peace  of  the  Commonwealth.  These  are  not  unmeaning  forms 
of  words.  Rightly  understood,  much,  very  much  is  meant  by  the 
puhKc  peace.  It  implies  not  only  a  state  of  tranquillity  and  re- 
pose, but  the  triumph  of  law  and  justice  over  all  violence  and 
fraud,  and  the  security  of  personal  and  civil  liberty  against  the 
usurpation  of  all  lawless  and  ungoverned  will.  It  implies,  on  the 
part  of  the  citizen,  a  feeling  of  security  in  the  enjoyment  of  all 
his  personal  and  political,  civil  and  social  rights. 

'  These  are  among  the  dearest  and  most  valuable  objects,  for 
which  men  unite  in  civil  society,  and  are  justly  regarded  as  the 
ultimate  aim  of  every  well  ordered  community,  and  the  attain- 
ment of  which,  the  founders  of  our  Commonwealth  hoped  to  se- 
cure, by  a  government  of  laws.  And  I  trust,  gentlemen,  that  no 
stronger  considerations  need  be  presented  to  your  minds,^  to  im- 
press you  with  a  due  sense  of  the  dignity  and  responsibility  of 
your  office,  and  the  importance  of  a  faithfiil  execution  of  the  great 
powers  confided  to  you  by  the  laws,  than  to  say,  that  they  are  wise- 
ly designed  and  admirably  adapted  to  promote  the  discovery  and 
punishment  of  guilt,  the  security  of  innocence,  and  the  preserva- 
tion of  the  public  peace.' 

The  judge  then  comments  upon  the  ofiences  which  subject  the 
criminal  to  capital  punishment  in  Massachusetts,  viz.  treason,  mis- 
prision of  treason,  murder,  rape,  arson,  burglary  accompanied  with 
ferce  or  committed  under  circumstances  indicating  a  design  to 
use  force,  and  robbery. 

On  the  subject  of  libel  the  judge  remarks : 

*  As  citizens  of  a  free  Government,  we  have  all  a  deep  interest 
in  the  liberty  of  the  press.  It  opens  to  every  mind  a  copious  foun- 
tain of  knowledge,  and  constitutes  the  great  channel  of  intellectual 
communication.  It  is  impossible  to  value  so  vast  a  privilege  too 
highly.  But  in  proportion  to  the  greatness  of  this  blessing,  is  the 
duty  and  importance  of  restraining  its  excesses,  and  guarding 
against  its  abuse.  Perhaps  it  may  be  considered  as  beyond  the 
power  of  law,  to  maintain  at  the  same  time  an  entire  liberty  of 
publication,  and  a  complete  security  against  scandal  and  person?' 
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abuse.  The  subject  is  certainly  not  without  its  difficulties;  these 
hafe  often  been  felt  and  jEicknowledged,  as  well  by  those  whomake, 
as  those  who  administer  the  laws.  Whether  the  truth  of  the  facts 
imputed,  should  be  allowed  in  evidence,  by  way  of  defence,  on  a 
public  prosecution  for  libel,  has  long  been  a  subject  of  discussion 
and  controversy  amongst  very  distinguished  statesmen  and  jurists. 
It  is  not  my  intention  to  enter  upon  this  wide  field  of  controversy, 
but  rather  to  state  for  your  information,  that  the  rules  of  the  com- 
mon law  have  been  recently  altered  by  a  statute  of  this  Common- 
wealth (Stat.  1826,  c.  107),  by  which  it  is  now  provided,  that  in 
all  public  prosecutions  for  libel,  the  truth  may  be  given  in  evidence 
by  way  of  defence;  but  with  this  limitation,  that  it  shall  not  avail 
the  accused  as  a  justification,  unless  he  can  further  show  to  the 
satisfaction  of  the  jury,  that  the  matter  charged  as  libellous,  was 
published  with  good  motives,  and  for  justifiable  ends.  How  far 
this  great  alternation  in  the  principles  of  the  common  law,  may 
tend  to  accomplish  the  two  great  objects  of  just  fi^eedom  of  publi- 
cation, and  adequate  security  against  abuse,  and  reconcile  their 
confiicting  claims,  time  and  experience  alone  can  determine.' 

The  charge  concludes  with  a  reference  to  the  provisions  of  the 
constitution  on  the  subject  of  education.  ^  All  thecnry,'  says  the 
Chief  Justice,  '  and  all  experience  concur  in  the  condusion,  that 
the  maintenance  of  a  fi-ee  representative  government,  amongst  an 
ignorant  and  uneducated  people,  would  be  an  anomaly  in  the  his- 
tory of  society.  By  means  of  general  education,  the  whole  people 
are  enabled  to  form  a  higher  and  more  exact  estimate  of  the  value 
of  their  civil  rights,  the  nature  and  extent  of  thehr  social  duties, 
and  of  the  high  and  strong  sanctions  by  which  they  are  bound  to 
perform  them.  They  can  form  more  correct  views  of  the  import- 
ance and  necessity  of  good  laws,  to  the  peace,  welfare  and  secu- 
rity of  society,  and  the  equal  importance  of  a  faithful  and  impar- 
tial administrati<Hi  of  justice,  both  in  its  civil  and  criminal  depart- 
ments. More  especially,  does  such  a  degree  of  general  education 
qualify  and  enable  those,  who  are  ^invested  by  the  Constitution 
with  the  invaluable  right  of  suffrage,  to  form  a  just  estimate  of  the 
.virtues  and  talents  of  public  men,  who  may  be  called  to  act,  either 
as  statesmen,  legislators,  or  magistrates.' 
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J^r  Samuel  Romiily.  Samuel  Romiily  was  born  on  the  first  of 
March,  1757,  in  Frith  Street,  Westminster.  His  grandfather  was 
a  native  of  France ;  and,  on  the  revocation  of  the  edict  of  Nantz, 
settled  in  EIngland.  His  father,  Peter  Romiily,  was  a  jeweller, 
and  married  a  lady  of  the  name  of  Gamault,  the  descendant  of  a 
French  family.  Samuel  was  the  youngest  child  of  this  marriage 
who  attained  maturity.  We  have  no  account  of  his  education, 
except  the  general  statement  that  it  was  a  liberal  one.  His  ac- 
quirements were  principally  the  result  of  his  own  exertions ;  but 
he  possessed  the  advantage  of  the  advice  of  the  Rev.  John  Roget, 
who  subsequently  married  his  sister. 

He  commenced  his  professional  life  under  articles  to  a  gentle- 
man  in  the  Six  Clerks'  office.  It  does  not  aj^ar  when  it  was 
that  it  first  occurred  to  the  mind  of  Romiily,  or  was  suggested  to 
him  by  his  friends,  that  he  possessed  talents  suited  for  the  bar.  It 
is  said  by  one  of  his  biographers,  that  '  he  manifested  a  strong 
predilection  lor  the  bar ;'  but  the  diffidence  which  he  long  after- 
wards continued  to  feel  in  his  powers,  renders  it  probable  that  he 
rather  yielded  to  the  flattering  anticipations  of  others  than  any 
confident  opinion  of  his  own. 

In  May,  1778,  when  he  was  more  than  twenty-one  years  of  age, 
he  was  entered  a  member  of  Gray's  Inn,  and  became  the  pupil  of 
Mr.  Spranger.  His  habits  and  his  mode  of  study,  are  described 
in  a  letter  to  Mr.  Roget,  in  which  we  have  an  instance, — ^not  un- 
common with  those  who  have  afterwards  risen  to  eminence— of 
the  benefits  of  ^arly  rising,  and  the  unchanging  adherence  to  a 
regular  plan  of  study  and  exercise.  For  those  who  seek  to  excel 
in  any  of  the  learned  professions, — and  we  should  say,  more  es- 
pecially in  that  of  the  Law, — such  a  course  of  preparation  is  indis- 
pensable. The  following  is  an  extract  of  the  letter  alluded 
to  :— *  At  six  or  soonHer,  I  rise  to  go  into  the  cold  bath,  walk  to 
Islington  to  drink  a  chalybeate  water  (from  which  I  have  found 
great  benefit),  return  and  write  or  read  till  ten ;  then  go  to  Mr. 
Spranger's,  where  I  study  till  three,  dine  in  Frith  street,  and  after- 
wards return  to  Mr.  Spranger's,  where  I  remain  till  nine.'   This 
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is  the  history  of  erery  day,  with  little  other  Yariation  than  that  of 
my  frequently  attending  the  Courts  of  Justice  in  the  morning,  in- 
stead of  going  to  Mr.  Spranger's  and  of  often  passing  my  after- 
noons at  one  of  the  houses  of  parliament 

It  may  be  observed,  that  the  sUtement  in  the  close  of  this  letter 
indicates  the  interest  which  he  felt  in  the  public  affairs,  and  in 
legislative  as  well  as  judicial  proceedings,  and  proves  that  from 
the  first  he  had  a  taste  beyond  the  details  of  a  Court  of  Justice, 
and  his  mind  aimed  at  higher  objects  than  eminence  as  a  mere 
practical  lawyer. 

At  an  early  period  we  also  observe  the  manifestation  of  that  en- 
larged spirit  of  philanthropy,  by  which  he  was  afterwards  so  much 
distinguished.  He  thus  writes  to  the  same  friend,  and  his  lan- 
guage shews  the  fervor  with  which  he  admired  in  another  that 
virtue  which  he  was  about,  with  almost  equal  eminence,  to  display 
in  his  own  career.  —  *  Have  you  heard  of  a  book,  published  here 
some  time  since,  by  a  Mr.  Howard,  on  the  state  of  prisons  in 
England,  and  several  other  countries  ?  You  may  conjecture  froai 
the  subject,  that  it  is  not  a  book  of  great  literary  merit ;  but  it  has 
a  merit  infinitely  superior  :  it  is  one  of  those  works  which  have 
been  rare  in  all  ages  of  the  world,  being  written  with  a  view  only 
to  the  good  of  mankind.  The  author  was  some  time  ago  a  sheriff 
in  the  country,  in  the  execution  of  which  office,  numerous  instan- 
ces of  abuses,  practised  in  prisons,  came  under  his  observation. 
Shocked  with  what  he  saw,  he  began  to  inquire  whether  the  pris- 
ons in  the  adjacent  counties  were  on  a  better  footing;  and  finding 
every  where  the  same  injustice  prevail,  he  resolved,  though  a 
private  individual,  to  attempt  the  reform  of  abuses  which  had  be- 
come as  general  as  they  were  shocking  to  humanity.  Accordingly 
he  made  a  visit  to  every  prison  and  house  of  correction  in  England, 
with  invincible  perseverance  and  courage ;  for  some  of  the  prisons 
were  so  infected  with  diseases  and  putrid  air,  that  he  was  obliged 
to  hold  a  cloth  steeped  in  vinegar  to  his  nostrils  during  the  whole 
time  he  remained  in  them,  and  to  change  his  clothes  the  moment 
he  returned.  After  having  devoted  so  much  time  to  this  painful 
employment  here,  he  set  out  on  a  tour  through  a  great  part  of 
Holland,  Germany,  and  Switzerland,  to  visit  their  prisons.  What 
a  singular  journey  !  —  not  to.  admire  the  wonders  of  art  and  na- 
ture—  aot  to  visit  courts  and  ape  their  manners  ;  but  to  compare 
the  misery  of  men  in  different  countries,  and  to  study  the  art  of 
mitigating  the  torment  of  mankind  !  What  a  contrast  might  be 
drawn  between  the  painful  labor  of  this  man,  and  the  ostentatious 
sensibility  which  turns  aside  from  scenes  of  misery,  and,  with  the 
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mocking  of  a  few  barren  tears,  leaves  it  to  seek  comfort  in  its  own 
distress  !' 

This  passage  of  natural  and  unostentatious  eloquence  may  be 
{>laced  beside  .that  of  Mr.  Burke  on  the  same  subject,  and  the 
comparison  will  not  be  unfavorable  to  the  subject  of  our  memoir. 

Thus  ran  on  a  period  of  three  years,  when  Mr.  Romilly,  in  the 
year  1781,  visited  France,  Switzerland,  and  Italy. 

On  the  second  of  June,  1783,  he  was  called  to  the  Bar ;  and  in 
a  letter  written  at  that  period,  he  describes  his  feelings  on  entering 
the  profession.  *  The  nearer  (he  says)  I  approach  the  term,  which 
I  formerly  so  often  wished  for,  the  more  I  dread  it.  I  sometimes 
lose  all  courage,  and  wonder  what  fond  opinion  of  my  talents  could 
ever  have  induced  me  to  venture  on  so  bold  an  undertaking :  but 
it  often  happens  (and  I  fear  it  has  been  my  case),  that  men  mis- 
take the  desire  for  the  ability  of  acting  some  very  distinguished 
part.'  In  a  subsequent  letter  to  Mr.  Roget,  he  remarks,  that  his 
friend  appeared  to  have  thought  that  he  had  affected  doubt  of  suc- 
ceeding in  the  way  of  life  on  which  he  was  about  to  enter,  in  order 
to  draw  such  praises  as  might  encourage  him.  in  his  pursuit,  and 
he  thus  continues ;  '  I  assure  you  that  I  had  no  such  wish,  and 
that  what  I  wrote  to  you  was  but  a  faithful  transcript  of  what  I 
felt.  Could  I  but  realize  the  partial  hopes  and  expectations  of  my 
friends,  there  would  be  no  doubt  of  my  success,  almost  beyond 
my  wishes ;  but  in  myself  I  have  a  much  less  indulgent  censor, 
and  in  this,  perhaps,  alone,  I  cannot  sufier  their  judgment  to  have 
equal  weight  with  my  own.  I  have  taught  myself,  however,  a 
very  useful  lesson  of  practical  philosophy,  which  is,  not  to  suffer 
my  happiness  to  depend  upon  my  success.  Should  my  wishes  be 
gratified,  I  promise  myself  to  employ  all  the  talents  and  all  the 
authority  I  may  acquire  for  the  public  good  —  Patria  impendere 
vitam.  Should  I  fail  in  my  pursuit,  I  console  myself  with  think- 
ing that  the  humblest  situation  in  life  has  its  duties,  which  one 
must  feel  a  satisfaction  in  discharging ;  that  at  least  my  conscience 
will  bear  me  the  pleasing  testimony  of  having  intended  well ;  and 
that,  after  all,  true  happiness  is  much  less  likely  to  be  found  in 
the  higher  walks  of  ambition  than  in  the  secretum  iter  et  fallentis 
semita  vita.  Were  it  not  for  these  consolations,  and  did  I  con- 
sider my  success  at  the  Bar  as  decisive  of  my  future  happiness, 
my  apprehensions  would  be  such  that  I  might  truly  say.  Cum  illus 
did  mihi  venit  in  mentem,  quo  mihi  dicendum  sit,  non  sohtm  com^ 
moveor  animo,  sedetiam  toto  corpore  perhonrescoJ 

It  appears  that  during  the  first  four  or  five  years  after  his  call 
to  the  Bar,  he  attended  the  Courts  of  Equity  at  Westminster,  the 

Digitized  by  CjOOQ IC 


^4  JmicOkmif.  [July, 

Midiand  Ciroirit^  and  tiie  Warwick  Sesdimis ;  Init  denized  Kttle 
einoluinent.  We  have  a  statement  of  his  diligence  in  this  pfttt  of 
hb  life,  when,  in  answer  ^  the  charge  of  being  '  a  mere  theorist,' 
he  replied,  during  a  debate  in  the  House  of  Commons,  as  fol- 
lows:— Whatever  might  be  the  opinion  enter^imed  of  his  labors, 
he  could  scarcely  think  that  his  fHend  was  serious  in  lus  opinion 
that  all  practiotd  legislatire  wisdom  had  quitted  that  great  city, 
that  they  in  the  Court  of  Chancery  were  a  sort  of  easy  speculative 
dilettanti  lawyers,  whoUy  incompetent  to  form  any  sound  opinion 
upon  crimhial  legislation.  That  he  might  be  mistaken,  hs  was 
very  ready  to  admit;  but  if  he  was  really  ignorant,  his  ignoruice 
must  be  most  unpardonable.  The  subject  of  crimmal  law  bad 
always  been  most  interesting  to  him :  it  had  more  or  less  through 
life  been  his  particular  study.  For  fifteen  years  he  constantly  at- 
tended the  courts  of  criminal  law ;  and  although  his  researches 
might  not  have  been  very  successful,  he  was  in  possession  of  notes 
by  which  this  homHraUe  friend  might  be  convinced  he  was  not 
wanting  in  diligence,  and  that  his  endeavors  to  cdlect  informaUon 
were  not  confined  to  the  collection  of  a  few  scattered  remarks  in 
the  Superior  Courts  upon  the  Circuit,  but  extended  to  the  Courts 
of  Quarter  Sessions,  where  he  had  the  honor  for  many  years  to 
practise. 

He  was  at  length  rewarded  by  a  moderate  share  of  encourage- 
ment ,  and  in  1791  had  acquired  considerable  practice  as  a  junior 
counsel.  In  1797,  he  began  to  lead  in  several  cases,  and  fit>m 
that  time  his  practice  continued  rapidly  to  increase.  He  had  now 
entered  his  fortieth  year,  and  firom  this  period  we  may  date  the 
commencement  of  his  public  life.    Lond.  Leg.  Obs,  March  SI. 


American  Law  in  England.  It  is  gratifying  to  observe  that  the 
courts  and  still  more  the  profession  in  England,  begin  to  ^ve  up 
their  prejudices  on  the  subject  of  the  juri^rudence  of  foreign 
countries.  *  We  very  lately,'  says  the  Legal  Observer,  *  congratu- 
lated our  readers  on  the  good  understanding  which  appeared  to 
subsist  between  the  lawyers  of  this  country  and  of  America ;  but 
the  strongest  proof  of  it  was  given  on  Thursday,  the  26th  of  Jan., 
when  Lord  Tenterden  took  occasion  to  inform  the  bar  that  he  had 
received  four  volumes  of  reports  of  the  Superior  Courts  of  the 
United  States,  edited  by  Mr.  Peters,  and  that  it  was  his  Lordship's 
intention  to  place  them  in  the  Library  of  the  Court  of  King's  Bench. 
He  also  stated,  that  although  he  had  not  been  able  to  give  much 
attention  to  the  Repoits,  yet  that  as  far  as  he  had  looked  into  them, 
"Hey  appeared  to  have  been  decided  on  sound  and  correct  principles. 
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*  We  have  great  satisfaction  in  recording  this  occurrence  ;  and 
mltfaoagh  the  Courts  here  would  probably  not  profess  to  be  guided 
by  the  decisions  of  the  Courts  in  America,  yet  we  conceive  the 
reports  of  them  may  be  cited  as  of  collateral  authority.' 

In  this  very  remark  of  the  Legd  Observer  the  peculiar  notaons 
of  the  English  jurists  on  the  subject  of  authorities  appear,  though 
the  editors  of  that  work  cannot  certainly  be  charged  with  pertina- 
ciously adhering  to  them.  There  seems  to  be  a  maxim  afloat  in 
the  Engtish  courts  and  in  the  profession,  that  none  but  certain 
^nmonical  books  of  law  are  ever  to  be  named  in  the  courts.  It  is 
precisely  upon  the  same  principle  that  some  of  the  American  States 
have  by  statute,  prohibited  English  reports  subsequent  to  the  revo- 
lution, from  being  cited  in  their  courts.  These  statutes,  as  well 
as  the  English  notions  on  this  subject,  assume  that  you  cannot 
refer  to  a  book  in  the  argument  of  a  case,  without  implying  a 
great  degie^  of  respect  to  the  authcu:  of  the  book  referred  to,  or 
the  court  which  gave  the  decision  cited ;  in  short,  without  in- 
timating that  the  author,  or  the  judge  whose  opinion  is  cited,  is 
thereby  made  in  sc«ae  sort  a  legislator  in  relation  to  the  case  in 
discussion.  When  mere  opinions  and  dicta  are  adduced  without 
the  reasons  on  which  they  are  founded,  the  very  circumstance 
of  quoting  them  supposes  a  certain  deference  to  the  person  who 
gave  them.  But  the  opinions  of  foreign  jurists  are  rarely  cited 
in  this  way.  We  refer  to  domestic  decisions  to  show  what  the  law 
and  usage  have  been,  just  as  we  produce  a  vritness  to  a  custom. 
In  matters  of  practice  and  merely  conventional  regulation,  we  refer 
merely  to  precedent,  as  an  arbitrary  umpire.  But  where  the 
question  involves  the  application  of  general  principles  of  law  as  a 
science,  it  seems  to  be  difficult  to  imagine  what  possible  objection 
there  can  be  to  referring  to  the  arguments  and  doctrines  of  any  jurist 
of  any  country  who  is  interpreting  and  inlying  the  same  prin- 
ciples  or  reascming  from  the  same  premises,  precisely  as  we  cite 
Socrates  and  Cicero  on  the  subject  of  morals,  without  any  af^e- 
hension  of  jeopardizing  our  Christian  ^aitb. 

The  *  Codification '  ^  Questiom  is  one  of  the  very  few  relating  to 
English  jurisprudence,  on  which  light  is  thrown  by  the  writings 
of  foreign  jurists ;  and  it  has  been  a  most  fertile  subject  of  discus- 
sion.   In  England,  the  first  principles  relating  to  it  ai:e  yet  hardly 

'  This  is  one  of  the  few  words  that  will  probably  survive  its  inventor. 
Ten  other  words  would  but  faintly  express  its  meaning.  To  this  extent,  at 
least,  the  question  is  indebted  to  Mr.  Bendiam ;  and  the  word  has  even  been 
adopted  by  the  French  jurists. 
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known  :  but  in  France  aiad  Germany  it  has  long  been  a  favorite 
topic  for  the  disquisitions  of  roost  of  the  men  whose  opinions  are 
worth  having;  and  almost  every  lawyer  in  these  countries  is 
ranged  on  one  side  or  the  other.  More  recently  the  current  of 
investigation  has  reached  the  United  States  of  America,  and 
the  question  is  there  much  agitated ;  and  it  may  in  time  receive 
the  proper  share  of  attention  in  England. 

First,  let  us  see  how  the  opinion  stands  abroad  reacting  it. 
At  the  head  of  the  codifiers,  perhaps,  stands  Professor  Gans,  of 
Berlin,  and  of  the  same  side  is  M.  Meyer, ^  and  M.  Thibaut*  of 
Heidelburg,  who  was  almost  the  first  in  the  field. 

At  the  head  of  the  anti-codifiers  is  Professor  Carl  von  Savigny. 
His  little  work  being  an  answer  to  M.  Thibaut's  pamphlet,  enti- 
tled, Vom  Beruf  unsrer  Ztitfnr  Gezetzgehung  und  Rechtsmssefh 
schqft,  is  held  by  his  followers  to  be  an  unanswerable  exposition 
of  the  evils  of  a  code ;  and  he  is  supported  in  his  opinions  by 
Eichhorn,  Goerschen,  and  Professor  Hugo  of  Gottingen. 

In  the  United  States  of  America  parties  are  nearly  equally 
divided.  The  learned  Dr.  Du  Ponceau  is  opposed  to  a  code  ;  but 
his  opinions  are  warmly  contested  in  the  *  American  Jurist,'^  a 
work  of  much  ability,  the  editors  and  contributors  of  which  appear 
to  be  earnest  codifiers. 

We  now  come  to  the  present  state  of  the  question  in  this  coun- 
try ;  and  we  shall  find  that,  little  as  has  been  done,  the  English 
reader  has  sufficient  on  the  subject  to  engage  his  attention. 

The  chief  of  the  codifiers,  or  would-be  codifiers,  in  this  country^ 
is  undoubtedly  Mr.  Bentham.  However  unfairly  his  advocacy  of 
his  favorite  theory  has  been  conducted,  it  is  only  common  justice 
to  allow  that  much  of  the  attention  which  has  been  paid  to  the 
subject  is  owing  to  him. 

Next  to  him,  and  in  some  points  not  equalled  by  his  master, 
stands  Mr.  Humphreys.  In  his  well  known  work  on  Real  Pro- 
perty, he  boldly  asserted  the  necessity  of  an  entire  alteration  of 
the  laws  relating  to  that  subject ;  and  advocated  the  substitution 
of  a  code,  of  which  he  furnished  the  *  outlines.' 

*  In  his  late  work,  "  JDe  la  Codification  en  g6n6rale,  et  cette  de  V  Jingle- 
terre  en  partieuUer.    Amsterdam,  1830." 

*  Ueber  die  Nothwendigkeit  eines  allgemeinen  BOrgerlichen  Rechts  filr 
Deutschland.     1814. 

3  Though  the  editors  of  the  Jurist  and  the  contributors  to  it  are  in  general 
in  favor  of  revisions  and  emendations  of  the  laws,  or  even  of  codification, 
according  to  the  circumstances,  yet  we  do  not  think  that  they  can  be  con- 
sidered as  •  earnest  codifiers.'  We  shall  probably  recur  to  this  subject  in 
our  next  number.     Ed.  of  Am.  Jur. 
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But  the  other  side  is  not  without  its  supporters.  On  the  con- 
trary, the  active  opposers  of  the  system  of  codification  are  numer- 
ous and  powerful.  Sir  Edward  Sugden  answered  Mr.  Humphreys's 
work  very  briefly,  but  protested  against  all  codes  and  systems  o( 
codification. 

Professor  Park  has  entered  at  much  greater  length  into  the 
subject*,  and  has  thrown  some  light  on  it :  he  opposes  the  intro- 
duction of  a  code.  Mr.  Cooper,  also,  has  devoted  a  portion  of  his 
work  to  the  discussion  of  this  subject  ^  ;  and  directs  his  attention 
chiefly  to  showing  the  inapplicability  of  a  code  to  England^n  par- 
ticular.    Lond,  Leg,  Obs,    Jan,  28. 


English  Circuits.  There  are  seven  circuits  in  England  and 
Wales,  Until  very  lately  there  were  but  six  :  but  by  a  recent  act 
of  parliament  the  local  jurisdictions  in  Wales  have  been  abolished, 
and  a  circuit  substituted  in  their  place,  which  is  nearly  on  the 
footing  of  the  English  circuits,  —  the  plan  of  which  is  pretty  much 
as  follows.  The  fifleen  Judges  of  the  Superior  Courts  of  Common 
Law,  that  is,  the  King's  Bench,  Common  Pleas,  and  Exchequer, 
meet  together  at  particular  times  in  the  year,  and,  according  to 
their  seniority,  severally  choose  one  of  the  seven  circuits  as  that 
which  they  will  take,  the  Chief  Justice  of  the  King's  Bench  hav- 
ing now  the  privilege  of  declining  this  additional  labor  altogether. 
Two  Judges  are  thus  appointed  for  every  circuit ;  and  this  elec- 
tion is  made  every  tim6  they  go.  The^  same  Judge  frequently 
continues  to  go  a  particular  circuit  for  many  years  ;  "but  it  is  more 
usual  for  them  to  change  from  time  to  time.  Six  of  the  circuits 
occur  only  twice  in  a  year  —  at  the  commencement  of  the  spring 
and  at  the  end  of  the  summer.  The  seventh,  the  Home  Circuit, 
is  made  four  times  a  year.  This  last  takes  in  most  of  the  counties 
in  the  immediate  neighborhood  of  the  metropolis  ;  and  it  is  found 
necess&ry  to  hold  the  Circuit  Courts  more  frequently  in  these 
places,  on  account  of  the  greater  quantity  of  criminal  matters  in 
these  places.  The  most  marked  difference  exists,  I  am  informed, 
between  the  state  of  what  lawyers  call  *  the  business'  in  different 
parts  of  the  country.  In  many  of  the  English  towns,  particularly 
those  near  the  manufacturing  districts,  it  is  no  unusual  thing  to 
see  from  150  to  200  prisoners,  who  are  all  to  be  tried  for  serious 
offences,  as  all  the  minor  criminal  matters  are  disposed  of  by  tfie 
magistrates  at  their  quarter  sessions ;  while  in  many  of  the  Welsh 

^  Contre  projet  to  the  Humphreysian  code.     1828.     And  in  the  Juridical 
Letters,  under  the  name  of  Eunomus. 
*  Lettres  sur  la  Chancellerie,  pp.  171.  et  seq. 
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counties  there  are  rarely  so  many  as  ten  prisoners,  sometimes  not 
one. 

When  the  Judges  are  appointed,  public  notice  is  given  in  the 
government  Gazette,  that  they  will  hold  their  sittings  on  certaiii 
fixed  days  in  the  county  towns  of  their  several  circuits,  which  they 
accordingly  proceed  to  do.  When  there  is  much  business  to  be 
despatched,  one  of  the  Judges  presides  in  the  civil  court  for  the 
disposal  of  that  kind  of  business,  and  the  other  in  the  criminal 
court,  always  having  the  advantage  of  consulting  each  other  on 
any  point  of  difficulty  which  arises  in  their  respective  courts.  On 
all  the  English  circuits  both  Judges  go  to  all  the  towns;  but  on 
the  new  Welsh  circuits,  one  Judge  proceeds  through  North 
Wales,  and  the  other  through  South  Wales,  and  dispose  severally 
both  of  the  civil  and  criminal  business,  (which  latter,  as  I  have 
before  said,  is  generally  inconsiderable,)  and  meet  at  Chester, 
which  is  the  largest  and  most  important  town  on  that  circuit, 
where  they  preside  as  on  the  English  circuits. 

Not  only  have  the  provinces  of  England  the  advantage  of 
having  the  Judges  of  the  Superior  Courts  thus  at  their  service, 
-but  they  also  enjoy  the  assistance  of  that  of  the  English  bar  which 
practises  in  the  Courts  of  Common  Law.  At  a  former  period,  I 
understand  that  the  members  of  the  Chancery  bar  used  also  to 
*  go  circuit,'  as  it  is  called  ;  but  this  has  now  fallen  a  good  deal 
into  disuse,  as  few  men  of  much  business,  belonging  to  the  latter 
branch  of  the  profession^  find  time  to  leave  town  at  these  periods. 
Every  member,  however,  of  the  Common  Law  bar  attaches  him- 
self to  one  of  the  curcuits,  to  which  he  generally  adheres  through 
the  whole  of  his  professional  life,  as  he  only  quits  it  on  being  ap- 
pointed Attorney  or  Solicitor-General,  or  being  created  a  Judge, 
or  advanced  to  some  other  situation,  incompatible  with  his  duties 
there. 

The  institution  of  these  circuits  is  entitled  in  many^ respects  to 
praise.  Justice  assumes  its  proper^  attitude,  and  appears  at  once 
with  the  pomp,  power,  and  dignity,  which  give  it  so  much  author- 
ity with  the  vulgar,  and  with  the  superior  talent  and  learning  which 
stamp  its  value  with  the  better  class  of  society.  A  country  town 
in  the  Assize  is  an  interesting  spectacle.  It  is  a  mixed  scene  of 
business  and  festivity.  A  large  proportion  of  the  principal  land- 
owners and  farmers  are  summoned  to  assist  in  the  proceedings, 
either  as  grand,  special,  or  common  jurymen.  The  High  Sheriflf 
of  the  County  appears  in  all  his  splendor;  and  the  Judges  and 
and  Lawyers  are  the  heroes  of  the  day.  Doubtless  to  all  important 
cases  which  arise  in  the  country,  these  circuit-courts  offer  a  fit 
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tribunal.  It  is,  however,  to  be  lamented,  that  all  the  smaller  civil 
matters  must  be  tried  hj  the  same  expensive  machinery.  I  have 
considered  this  matter  in  theory,  and  seen  its  actual  operation  in 
practice ;  and  have  no  hesitation  in  mentioning  it  as  a  great  defect 
in  the  English  system  of  jurisprudence,  that  there  is  no  mode  of 
disposing  of  the  smaller  matters,  except  by  resorting  to  the  first 
courts  of  the  country.  The  local  and  petty  courts  are  either  ill 
conducted,  or  totally  unable  to  hear  and  decide  such  matters. 
The  consequence  is,  that  you  constantly  see  on  circuit  onfi  of  the 
first  Judges  of  the  land,  assisted  by  the  leading  counsel  of  Lon-  * 
don,  trying  some  paltry  cause,  the  real  matter  of  dispute  being 
some  two  or  three  pounds.  The  expense  is  nearly  the  same, 
whatever  be  the  subject  of  the  action.  This  state  of  things  is 
obviously  defective,  and  might  be  easily  remedied.  Letters  of  a 
Heidelberg  Student     Land,  Leg,  Obs.  April  21,  1832. 

New  Court  of  Bankruptcy  in  England,  Sir  Thomas  Erskine, 
C.  J.,  Sirs  Albert  Pell,  John  Cross,  George  Rose,  Justices. 

'  Mr.  C.  F.  Williams,  K.  C.  and  Messrs.  J.  H.  Merivale,  J. 
Evans,  J.  S.  M.  Fonblanque,  R.  G.  C.  Fane,  and  E.  Holroyd  have 
been  named  commissioners. 

The  London  Law  Magazine  makes  the  following  remarks  upon 
this  new  court : 

*  With  regard  to  these  appointments,  our  worst  predictions  have 
been  verified.  The  list  is  not  the  identical  one  to  which  our  for- 
mer comments  were  meant  to  apply,  but  it  has  varied  little  for  better 
or  worse.  The  Chancellor  has  evidently  followed  his  own  personal 
or  political  predilections,  and  stands,  pro  tanto,  convicted  of  a  job. 
The  treaty  with  Mr.  Baron  Bayley  to  assume  the  chiefship,  went 
off  on  a  question  of  salary,  and  we  have  the  Right  Honorable  Sir 
Thomas  Erskine  instead  ;  a  highly  respectable  gentleman,  with  a 
fair  private  practice,  no  doubt,  but  not  very  likely  to  bring  any 
great  accession  of  authority  in  his  train.  The  appointment  of  Sir 
John  Cross  is  generally,  that  of  Sir  Albert  Pell  universally,  con- 
demned. Sir  George  Rose  is  the  only  member  of  the  superior 
tribunal  whom  public  opinion  would  have  indicated  as  fit ;  and  he 
certainly,  in  more  senses  than  one,  may  term  himself  the  equity  of 
redemption  of  his  court.  The  commissioners,  speaking  relatively, 
present  a  much  more  creditable  array ;  perhaps  even  a  majority 
are  such  as  an  impartial  estimator  of  professional  merit  might 
select.  There  is  no  well  founded  complaint  against  the  manner 
in  which  the  registrars  and  official  assignees  have  been  chosen  ; 
both,  in  some  degree,  being  fair  subjects  of  patronage.' 

VOL.  VIII. — NO.  XV.  29 
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AMERICAN. 

Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Appeal  s 
and  in  the  General  Court  of  Virginia.  By  Benjamin  Watkins  Leigh. 
Vol  2.    Hichmond.    1831. 

The  General  Laws  of  Massachusetts  from  January  1838  to  June 
1831.  Edited  by  Theron  Metcalf,  Esq.  VoL  3.  Boston.  Hilliard, 
Gray,  LitUe,  &  Wi&ms.    1832. 

ENGUSH  REPUBLISHED. 

Reports  of  Cases  Argued  and  Determined  in  the  English  Ecclesias- 
tical Courts :  with  tables  of  the  cases  and  principal  matters.  Edited 
by  Edward  D.  Ingraham,  Esq.  of  the  Philadelphia  Bar.  Vol.  4.  con- 
taining Haggard's  Reports,  vol.  2,  and  Haggard's  Consistorial  Reports* 
vols,  land  2.    Philadelphia.    P.  H.  Nicklin  &  T.  Johnson. 

Condensed  Reports  of  Cases  decided  in  the  High  Court  of  Chancery 
in  Ehigland.  Edited  by  Richard  Peters,  Counsellor  at  Law,  and  Re- 
porter of  the  Decisions  of  the  Supreme  Court  of  the  United  States. 
Vol.  3.  containing  the  cases  decided  by  Lord  Chancellor  Eldon  and 
Lord  Chancellor  Lyndhurst,  from  1825  to  1828:  reported  by  Mr.  Rus- 
sell in  the  2d,  3d,  and  4th  volumes  of  his  Reports;  with  the  matters  in 
the  first  volume  of  his  reports  incorporated  in  the  second.  Philadel- 
phia.   Grigg  &  Elliott. 

Reports  of  Cases  Argued  and  Determined  in  the  English  Courts  of 
Common  Law;  with  the  Tables  of  the  cases  and  principal  matters. 
Edited  by  Thomas  Seigeant  and  John  C.  Lowber,  Esqrs.  Vol.  20, 
containing  cases  m  the  Court  of  Common  Pleas  in  1830  and  1831,  and 
m  the  Court  of  King's  Bench  in  1831.  Philadelphia.  P.  H.  Nicklin 
&  T.  Johnson. 

ENGUSH. 

A  New  Abridgment  of  the  Law.  By  Matthew  Bacon  of  the  Middle 
Temi^e,  Esq.  The  Seventh  Edition  corrected,  with  large  additions, 
including  the  latest  Satutes  and  Authorities.  Volumes  2, 3,  &  4,  (ex- 
cept the  Addenda,)  by  Sir  Heniy  GwilHm,  of  the  Middle  Temple, 
Knight,  late  one  of  the  Judges  of  His  Majesty's  Supreme  Court  at 
Madras.  Volumes  1,  5, 6, 7,  &  8,  and  the  Addenda  to  the  other  vol- 
umes. By  Charles  Dodd,  of  the  Inner  Temple,  Esq.,  Barrister  at 
Law.    In  Eight  volumes,  royal  8vo. 

The  Bankrupt  Act,  6  G.  4.  c.  16,  and  the  Bankrupt  Court  Act,  1  W. 
4.  c.  56.    With  Notes  on  all  the  Rec^it  Decisions  at  Common  Law 
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and  in  Equity,  and  Abstracts  fiom  other  Statutes  relating  to  Bank- 
ruptcy.   By  Charles  Sturgeon^  of  the  Inner  Temple,  Esq. 

A  Digest  of  the  Bankrupt  Law,  with  an  Appendix  of  Precedents, 
j&amed  with  reference  to  the  New  Act  of  the  1  &  2  W.  4,  c  56,  By 
the  Right  Hon.  Robert  Lord  Henley.  The  Third  Edition.  In  royal 
8vo. 

The  New  Bankrupt  Court  Act,  with  Notes  explanatoiy,  and  refer- 
ring to  the  corresponding  Sections  of  the  Bankrupt  Act;  and  a  copious 
Index.    By  A.  R.  Warrand. 

The  Law  and  Practice  of  the  Court  of  Bankruptcy,  established  by 
Stat.  1  &  2  W.  4.  c.  56,  showing  the  changes  thereby  effected,  and  the 
mode  of  procedure  under  the  Act,  with  an  Appendix  of  practical 
Forms  and  Precedents,  including  those  settled  by  the  Court,  with  the 
Rules  and  Orders.  By  Duncan  Stewart,  Esq.,  of  Lincohi's  Inn,  Bar- 
rister at  Law.  , 

The  New  Bankruptcy  Court  Act,  arranged  with  a  Copious  Index,  and 
observations  upon  it,  and  upon  the  erroneous  principle  on  which  it  is 
founded.    By  Basil  Montagu,  Esq.,  Barrister  at  Law. 

The  New  Orders  of  the  Sd  of  April  1828,  embodied  with  those  of 
the  23d  of  November  1831,  for  the  Regulation  of  the  Practice  and  Pro- 
ceedings in  the  High  Court  of  Chanceiy.  With  Notes  of  the  Decis- 
ions, and  a  new  and  copious  Index.  By  Edward  Chitty,  Esq.,  Barris- 
ter at  Law. 

On  Conveyancers'  Evidence.  By  Thomas  Coventry,  of  Lincoln's 
Inn,  Esq.,  Barrister  at  Law.    In  royal  8vo. 

Littleton's  Tenure  in  English.    A  new  Edition,  in  18mo. 

History  of  the  Representation  of  England  drawn  from  Records,  and 
of  the  Jurisdiction  of  the  House  of  Commons  to  reform  Abuses  in  the 
Representation,  without  the  Aid  of  Statute  Law.  By  Robert  Hannay, 
Esq. 

An  Acciu*ate  Abstract  of  the  Public  General  Statutes,  passed  in  W. 
4,  being  the  first  Session  of  the  Ninth  Parliament  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  with  Notes  and  Comments.  By 
Thomas  Walter  Williams,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 

An  Analytical  Digest  of  the  Reports  of  Cases  decided  in  the  Courts 
of  Common  Xaw  and  Equity,  of  Appeal,  and  Nisi  Prius,  and  in  the 
Ecclesiastical  Courts,  in  the  year  1831.  By  Henry  Jeremy,  of  the 
Middle  Temple,  Esq.,  Barrister  at  Law. 

The  New  Game  Act,  1  &  2  W.  4.  c.  32.  with  Notes  and  Forms, 
together  with  the  Night  Poaching  Act  and  the  Game  Certificate  Acts. 
By  John  Collyer,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law. 

The  Criminal  Statutes  of  England  analyzed  and  arranged  alphabet 
ically,  with  Notes.  By  John  Collyer,  Esq.,  of  Lincohi's  Inn,  Barrister 
at  Law. 

A  Collection  of  Statutes,  comprising  all  the  Public  Acts,  Civil  and 
Criminal,  Irish  and  Scotch,  and  Acts  relating  to  the  Colonies,  passed 
in  1  W.  4;  and  1  &  2  W.  4.  with  Notes,  showing  the  alteration  made 
in  the  Law  by  each  Statute.  By  AHred  S.  Dowling,  Esq.,  of  Gray's 
Inn,  Banister  at  Law. 
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A  Concise  Digest  of  the  Law,  Usage  and  Custom  affecting  the  Com- 
mercial and  Civil  Intercourse  of  the  subjects  of  Great  Britain  and 
France.  Third  edition,  with  considerable  additions.  By  Charles 
Henry  Okey,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 

Letters  to  a  Land  Owner,  on  the  Dispositicm  of  Estates  by  Settle- 
ment and  WiU.    By  William  Irving  Wilkinson,  of  Gray's  Inn,  Esq. 

The  Province  of  Jurisprudence  determined  by  John  Austin,  Esq. 
Barrister  at  Law.    Mmray.    1832. 

[The  author  is  one  of  the  Bentham  school,  of  which  he  is  said  to  be 
one  of*  the  ablest  disciples.  It  appears  from  the  notices  of  the  work, 
that  have  been  published,  that  the  topics  principally  treated  are  '  Laws 
proper,  or  properly  so  called,  are  commands ;  laws  which  are  not  com- 
mands, are  laws  improper,  or  improperly  so  called.  Laws  properly  so 
called,  with  laws  improperly  so  called,  may  be  aptly  divided  into  the 
two  foUovnng  kinds.  1. — The  divine  laws,  or  the  laws  of  God ;  that 
is  to  say,  the  laws  which  are  set  by  God  to  his  human  creatures.  2. 
—  Positive  laws ;  that  is  to  say,  laws  which  are  simply  and  strictly  so 
called,  and  which  form  the  appropriate  matter  of  general  and  particu- 
lar jurisprudence.  3.  —  Positive  morality;  rules  of  positive  morality, 
or  positive  moral  rules.  4.  —  Laws  metaphorical  or  figurative,  or 
merely  metaphorical  or  figurative.'] 
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ART.  I.— THE  PLEADING  OF  EXCEPTIONS  AND  PROVISOS  IN 
STATUTES. 

Bt  a  statute  of  Maine,  if  an  executor,  knowing  biraself  to  be 
appointed  as  such,  shall  not,  within  thirty  days  next  after  the 
testator's  death,  cause  his  will  to  be  filed,  8ic.  in  the  Probate 
Office,  he  shall,  upon  such  neglect,  without  just  excuse  made 
and  accepted  by  the  judge  of  probate  for  such  delay ^  forfek  a 
sum  not  exceeding  sixteen  dollars  per  month. 

On  a  judgment's  being  recovered  against  an  executor  for  the 
penalty  imposed  by  this  statute,  he  sued  out  a  writ  of  error  ;  anti 
the  principal  error  assigned  was  '  that  4n  the  declaration  it  was 
not  alleged  that  the  original  defendant  had  neglected  to  file  the 
will  without  just  excuse  made  and  accepted  by  the  judge,  &c.! 

The  court  reversed  the  judgment,  for  this  cause.  Indeed  it 
was  impossible  for  them  to  do  otherwise.  But  the  0[finion, 
given  on  this  point,  commenced  with  these  remarks  — '  There  is 
some  perplexity  and  contradiction  in  the  books  respecting  the 
principles  to  be  applied  in  the  decision  of  the  question,  in  this 
and  many  other  cases  somewhat  similar.  There  seems  to  be 
much  curious  learning,  and  many  nice  and  shadowy  distinctions  j 
the  sound  reason  and  solid  sense  ^  which  are  not  very  easfiy 
discoverable.^     6  Greenleaf,  274,  Smith  v.  Moore. 

The  surprise,  excited  by  this  exordium,  has  induced  a  review 
of  the  doctrine  discussed  in  that  case  ;  and  this  review  has  only 
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increased  Aat  surprise.  If  there  are  any  legal  principles  ^ch 
are  free  from  perplexity,  or  any  settled  legal  distinctiom  which 
rest  on  solid  sense  and  sound  rq^son,  surely  they  lie  in  the  very 
path  which  the  coyrt  must  have  travelled  in  arriving  at  their 
conclusion  in  Smith  v.  Moore. 

The  rule  of  pleading  a  statute,  which  contains  an  exception 
or  proviso,  is  usually  thus  expressed  in  the  books,  viz.  '  If  there 
is  an  exception  in  the  enacting  daussj  the  party  pleading  must 
show  that  his  adversary  is  not  within  the  exception ;  but  if  there 
be  an  (exception  in  a  subsequent  clause^  or  subsequent  statute, 
that  is  mal^r  of  defence,  and  is  to  be  shown  by  the  other  party.' 

The  same  rule  is  uniformly  applied  in  pleading  private  instru- 
ments of  contract.  Accordingly,  Lord  Tenterden  places  stat- 
utes and  contracts  together.  In  Vavasour  v.  Ormonde  9  Dowl. 
&  Ry.  699  ;  —  S.  C.  6  Bam.  &  Cresw.  432  —  he  thus  states 
the  doctrine  —  ^  If  an  act  of  parliament,  or  a  private  instrument, 
contain  in  it,  first,  a  general  clause,  and  afterwards  a  separate 
and  distinct  clause,  which  has  the  effect  of  taking  out  of  the 
general  clause  something  which  would  otherwise  be  included  in 
it ;  a  part^,  relying  upon  the  general  clause  in  pleading,  may  set 
out  that  clause  only,  without  noticing  the  separate  and  distinct 
clause  which  operates  as  an  exception :  but  if  the  exception 
itself  be  incorporated  in  the  general  clause,  then  the  party  rely- 
ing on  it  must,  in  pleading,  slate  it,  together  with  the  exception.* 
,  When  a  party  professes  to  recite  a  statute  or  private  instru- 
ment, in  pleading,  and  pmits  an  exception  in  the  ^general 
clause,'  there  is  a  variance.  When  he  counts  on  a  statute,  and 
attempts  to  bring  a  case,  whether  civil  or  criminal,  within  the 
'  general  clause,'  if  he  omits  to  negative  the  excepdon,  he  shows 
no  cause  of  action,  or  no  offence,  within  the  statute.  The  prin- 
ciple is  the  same  in  both  instances. 

That  this  rule  —  as  to  counting  on  statutes  —  stands  on  solid 
sense  and  sound  reason,  and  that  there  is  no  perplexity  in  the 
principle  of  it,  is  easily  shown  by  a  very  few  cases  which  illus- 
trate its  application. 

The  statute  19  Geo.  IL,  c.  30,  <5  1,  enacts  that  no  mariner, 
who  shall  serve  on  board  any  privateer,  he.  employed  in  the 
British  sugar  colonies  in  the  West  Indies,  nor  any  mariner  being 
on  shore  in  said  colonies,  shall  be  liable  to  be  impressed  by  any 
officer  of  a  ship  of  war,  unless  such  mariner  shall  have  before 
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deserted  from  an  English  ship  of  war.  A  penalty  of  £60  is 
given,  by  the  same  statute,  to  any  person  who  shall  sue  therefor, 
against  any  officer  who  shall  impress  a  mariner  contrary  to  its 
provisions. 

In  an  action  on  this  statute  against  an  officer  for  impressing 
a  mariner,  judgment  was  arrested^  because  the  declaration  did 
not  allege  that  the  mariner  had  not  previously  deserted  from  any 
of  his  majesty's  ships  of  war.  1  D.  &  E.  141,  Spieres  v.  Par- 
ker. 

If,  however,  the  statute  had,  in  the  enacting  or  general  clause, 
merely  imposed' a  penalty  for  impressing  a  marber  m  the  sugar 
colonies,  and  then  had  added  a  proviso  that  the  act  should  not 
extend  to  mariners  who  had  deserted  from  a  ship  of  war ;  it 
would  not  have  been  necessary  to  negative,  in  the  declaration, 
the  mariner's  former  desertion.  .  That  would  have  been  matter 
to  come  from  the  other  side.  ' 

As  the  enacting  clause  stood,  the  penalty  was  not  given  for 
impressing  a  mariner  in  the  sugar  colonies  —  but  for  impressing 
o  mariner  there  who  had  not  previously  deserted  from  a  ship  of 
war.  The  word  wniess^  in  the  statute,  had  precisely  the  same 
sense  and  operatbn,  as  if  it  had  been,  in  so  many  words,  en- 
acted that  the  penalty  should  be  inflicted  on  any  officer  who 
should  impress  a  mariner  who  had  not  previously  deseKed. 
The  impressed  mariner's  not  having  deserted,  entered  mto  the 
very  description,  and  constituted  a  part  of  the  transaction  made 
penal  by  the  statute. 

The  case  of  QUI  v.  Scrivens^  7  D.  &  E.  27,  dands  on  the  same 
principle.  Lord  Kenyon  there  comprises  the  whole  doctrine 
in  a  single  sentence  —  ^the  writ  ought  to  state  all  those  circum- 
stances that  entitled  the  plaintiff  to  the  execution  prayed  by 
him.'  So  in  the  case  of  the  impressed  mariner.  Lord  Mansfield 
very  briefly  gave  the  whole  matter  —  ^the  plaintiff  must  aver  a 
case  which  brings  the  defendant  vnthin  the  statute.^ 

A  statute  of  Massachusetts  forbids  labor  and  travelling  on  the 
Lord's  day,  except  from  necessity  or  charity.  Labor  or  travelBng, 
merely,  is  not  forbidden ;  but  unnecessary  labor  and  travelling, 
and  labor  and  travelling  not  required  by  charity.  The  excep- 
tion is  in  the  enacting  clause  — and  the  absence  of  necessity  and 
charity  is  a  constituent  part  of  the  description  of  the  acts  pro- 
hibited ;  exactly  as  if  the  statute  bad,  in  totidem  verbis^  forbidden 
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wnneuisary  labor,  &e.  and  labor,  &c.  n&t  demanded  by  chartty. 

The  third  section  of  the  same  statute  forbids  innkeepers,  &ic. 
to  entertain,  on  the  Lord's  daj,  the  bhabitants  of  the  towns 
where  inns  are  kept,  not  being  lodgers  in  the  bns.  An  indict- 
ment on  this  section  was  heU  to  be  bad,  because  it  did  not  aver 
that  the  persons  entertained  were  not  kxlgers.  Commonwealth 
^  MaxweUy  2  Pick.  139.  Rex.  v.  Dove^  3  Bam.  U  Aid.  596. 
ace. 

An  English  statute  makes  it  highly  penal  for  any  person,  other 
than  the  persons  employed  m  his  mcqestjfs  flitfU,  &e.  to  make 
or  mend  aqgr  instrument  for  coming.  This  exception  must  be 
negatived  in  an  indictment.  <The  want  of  such  authority  is 
part  of  the  description  of  die  o&nce  itself.'     1  East  P.  C.  167. 

So  the  omission  of  an  executor  to  file  the  will  of  his  testates 
was  not  the  penal  matter ;  but  his  unexeused  omission.  6  Green- 
leaf,  supra. 

These  few  examples  are  sufficient  to  illustrate  the  meaning 
and  the  reason  of  the  rule  above  stated.  The  reason  is  simply 
this,  viz. ;  that  unless  an  exception  in  the  enacting  clause  is 
negatived  in  pleading  the  clause,  no  offence,  or  no  cause  of 
action,  appears  in  the  indictment,  or  in  the  declaration  — or  no 
defence  on  the  face  of  the  plea.  The  case  provided  for,  in  the 
clause  pleaded,  is  not  made  out  on  the  record.  But  when  the 
exception  or  proviso  is  in  a  subsequent  substantive  clause  of  the 
statule,  the  case  provided  for  in  the  enacting  clause  may  be  fully 
stated,  without  negativing  the  subsequent  exception  or  proviso. 
A  prima  facte  case  is  stated ;  and  it  is  for  the  party,  for  whom 
matter  of  excuse  is  furnished  by  the  statute,  to  bring  it  forward 
in  his  defence. 

It  is  among  the  rudimental  principles  of  pleading,  that  it  is  not 
necessary  to  allege  matter  which  would  come  more  properly 
from  the  other  side ;  that  is^  it  is  not  necessary  to  anticipate  dre 
adverse  party's  answer,  and  forestall  his  defence  or  reply.  *  Tis 
like  leaping,'  (as  Ch.  J.  Hale  said)  *  before  one  come  to  the  stile.' 
1  Vent.  217.  Thus,  it  is  unnecessary,  in  declaring  on  a  bond, 
to  negative  the  performance,  by  the  defendant,  of  its  conditions : 
and  so  of  aD  other  matters  of  defeasance.  It  is  only  when  the 
matter  is  such,  that  its  affirmatk>n  or  denial  is  essential  to  the 
apparent,  or  prima  fade,  right  of  the  party  pleading,  that  it  must 
be  affirmed  or  denied  by  him,  in  the  first  insUnce.     See  Bunb. 
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1 77.  Esp.  on  Penal  Sta.  »5.  1  Chit.  Crim,  Law,  284.  Scepb.' 
PI.  364  —  356.    4  Pick.  34§.   GouU  on  PL  178,  ^  seq. 

There  are  two  cases  in  the  oM  kocksj  which,  if  not  inveimgated, 
appear  to  contradict  the  rule  above  mentbned. 

The  statute  1  Eliz.  c.  2-,  §  14,  directs  that  every  person  tn- 
habiiing  wkhin  the  realms  hc«shaU  diligently  and  faithfully, 
(having  no  lawful  or  reasonable  toccme  to  he  abset^i)  endeavpr 
themselves  to  resort  to  their  parish  church,  he.  upon  every 
Sunday,  &c«  upon  pain  of  puntshment  by  the  censured  of  the 
church,  and  also  upon  pain  that  every  person  so  o&nding  shall 
fbrfdt,  for  every  such  offence,  I2d.  to  the  use  of  the  poor  of  the 
same  parish. 

In  Arm  Mannot^s  eate^  Godb.  148,  it  was  decided  that  it 
was  not  necessary  to  allege,  in  an  indictment  on  this  section  of 
the  statute,  that  die  defendant  inhabited  within  the  realm,  &c. 
No  reason  is  asiagned,  except  ^  that  if  it  were  otherwise,  it  ought 
to  be  shewed  on  the  defendant's  part.' 

In  Elizabeth  Dormer^s  case,  2  Leon.  6,  it  was  held  not  to  be 
necessary  to  allege,  in  the  indictment,  that  the  defendant  had  no 
lawful  or  reasonable  cause  to  be  absent.  It  was  said,  &e  excuse 
should  come  from  the  defendant. 

And  it  is  asserted  in  some  of  the  books  of  most  frequent 
reference,  that  under  the  St.  1  Eliz.  c.  2,  it  b  not  necessary  to 
negative  the  exceptions  in  the  enactbg  clause.  Bac.  Ab. 
Heresy,  Sec.  D.  7,  in  rnarg^  (Gwillim's  ed.)  lb.  Indictment, 
H.  3.  1  Hawk.  373.  2  ib.  343,  (Curwood's  ed.)  1  Chit. 
Crim.  Law,  283-4. 

It  will  be  found,  however,  that  by  st.  29  Eliz.  c.  6,  ^  5, 
(passed  before  the  decisions  in  Grodbolt  &  Leonard)  '  the  in- 
dictment of  every  such  offender,'  [against  the  st.  1  Eliz.  c.  5, 
§  14,]  ^mentioning  the  riot  coming  of  such  offender  to  the 
chureh  of  the  parish,  fyc.  shall  be  suffiaknt  in  the  law  ;  and  ikax 
it  shall  not  be  needful  to  mention,  in  any  such  indictment,  that 
the  party  o^nder  was  or  is  inhabitmg,  &;c«  But  if  it  shall  hap- 
pen any  such  offender  then  not  to  be  within  this  realm,  8ec.that 
in  such  case  the  party  shall  be  relieved  by  plea  to  be  put  in,  in 
that  behalf,  and  not  otherwise.' 

It  is  very  clear,  that  although  this  statute  not  cmly  warranted 
but  required  the  two  decisions  above  stated,  yet  that  natber 
S^eaut  Hawkin3)  nor  bb  late  editor,  nor  the  eonqpiief  nor  aH. 
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HOT  of  Bacon's  Abridgroent,  had  any  knowledge  of  it.  Some 
eminent  modern  judges,  English  as  well  as  American,  seem  also 
not  to  have  been  aware  of  its  existence.  Mr.  Justice  Buller,  in 
particidar,  would  not  have  invoked  2  Hawk.  343  to  the  aid  of 
Baxter's  case^  (hereafter  to  be  noticed)  if  he  had  known  or  re- 
collected this  statute.  See  1  East  P.  C.  18.  2  Chit.  Crim. 
Law,  20,  note  (d).     Stark.  Crim.  PL  (2d  ed.)  176. 

There  are  also  two  recent  decisions,  made  by  the  twelve 
judges  m  England,  which,  at  first  view,  may  seem  to  contradict 
the  rule  that  requires  exceptions  in  an  enacting  clause  of  a  stat- 
tile  to  be  negatived  m  pleading.  The  st.  48  Geo.  III.  c.  129, 
(now  repealed)  enacted  that  every  person  who  should  steal  mo- 
ney, goods,  Sic.  from  the  person  of  another  ^  without  such  force 
or  putting  in  fear  as  is  sufficient  to  constitute  the  crime  of  rob^ 
hery^  should  be  liable  to  be  transported. 

In  Rex  v.  PearcCy  Russell  &  Ryan,  174,  and  in  Rex  v.  Rob^ 
inson  fy  another j  ib.  321,  the  judges  held  that  it  was  neither 
necessary  nor  proper,  in  an  indictment  on  this  statute,  to  nega- 
tive the  force  and  putting  in  fear — that  the  words,  without 
forcCy  Sic.  were  to  be  understood  not  duirged  to  he  done  loith 
force^  Sec.  If  the  force.  Sic.  had  been  negatived,  jtw^of  of  force, 
&c.  would  have  entitled  the  defendant  to  acquittal,  and  he  would 
have  been  detained  for  presentment  on  a  charge  of  robbery ; 
and  if  convicted  of  robbery,  he  must  have  been  sentenced  to 
execution,  instead  of  transportation. 

Cinder  this  construction  of  the  statute,  it  is  obvious  that  the 
doctrine  above  considered  was  not  impugned  by  these  decisions  ; 
and  doubtless  the  true  intentions  of  parliament,  as  to  the  mitiga- 
tion of  punishment,  were  thereby  effected. 

The  case  of  Rex  v.  Baxter j  2  East  P.  C.  781.  2  Leach 
C.  C.  660,  (3d  ed.).  6  D.  &;  E.  83.  S.  C  — is  less  easily 
brought  within  the  established  principle  that  regulates  the  nega- 
tiving of  exceptions. 

By  St.  22  Geo.  III.  c.  68, '  in  all  cases  where  any  goods  or 
chattels  shall  have  been  febniously  taken  or  stolen,  (except 
where  the  person  actually  committing  the  felony  shall  have  been 
already  convicted  of  grand  larceny,  or  some  greater  offence) 
every  person  who  shall  buy  oy  receive  any  such  goods  or  chat- 
tels, knowing  them  to  have  been  so  taken  or  stolen,  shall  beheld 
and  deemed  guilty  of,  and  may  be  punished  for,  a  misdemeanor, 
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•■ 
and  shall  be  punished  by  fine,  &c.,  although  the  principal  felon 
be  not  before  convicted  of  the  said  felony,  and  whether  he  be 
amenable  to  justice  or  not.' 

Upon  an  indictment  on  this  statute,  it  was  held  by  a  majority  ■ 
of  ten  of  the  judges,  (in  Baxter*i  case^  sup.)  that  it  was  not  ne- 
cessary to  aver  that  the  principal  ofiender  had  not  been  convict- 
ed :  And  so  the  law  is  laid  down  in  Archbold's  ^unamary  of 
Pleading  in  Criminal  Cases,  p.  153,  and  in  3  Chit.  Crim.  Law; 
959.  Buller,  J.,  in  giving  their  opinion,  says  (as  a  second 
ground  for  it,  and  the  only  one  now  b  question,)  that  if  it  were 
necessary  to  make  such  averment, '  it  would  be  merely  stating  a 
negative  averment,  which  need  not  be  proved  by  the  prosecutor. 
Such  a  fact  is  matter  of  evidence  to  be  proved  by  die  defend- 
ant, and  which,  when  proved  by  him,  would  entitle  him  to  an 
acquittal.' 

This  reason  is  neither  satisfactory  in  itself,  nor  sustained  by 
authority.  If  it  be  conceded  that  a  prosecutor  never  need  to 
prove  a  negative  averment —  i.  e.  that  the  burden  of  proof,  in 
such  case,  is  always  on  the  defendant ;  yet  this  is  no  excuse  for 
omitting  such  averment,  when  that  averment  is  necessary  to  show 
a  cause  of  action,  or  ground  of  accusation,  described  in  a  stat- 
ute. But  such  a  concession  is  not  required  by  the  authorities. 
In  criminal  and  in  civil  proceedings,  it  often  lies  on  him,  who 
asserts  a  negative  fact,  to  prove  it.  In  criminal  proceedings, 
especially,  the  mere  legal  presumption  of  innocence  frequently 
makes  a  prima  facte  case  for  the  defendant,  and  drives  the  pros- 
ecutor to  prove  the  negative.  See  2  Gallisoo,  499.  1  B.  &  P. 
468.  1  Car.  &  P.  538.  5  M.  &  S.  206.  1  Hawk.  (Curwood's 
ed.)  242.  Archb.  Crim.  PI.  66.  2  Russell  on  Crimes  (2d  ed.) 
673.  691.  694. 

Besides  —  does  not  the  very  rule,  which  requires  exceptions 
to  be  negatived,  of  course  import  the  necessity  of  making  nega- 
tive averments  ?  And  are  not  all  the  cases,  herem  before  cited 
in  illustration  of  the  rule,  examples  of  the  fatal  effect  of  not 
**stating  a  negative  averment '  ?  See  Stark.  Crim.  PI.  (2d  ed.) 
172.  Perhaps  some  of  the  remarks  that  fell  from  the  court  in 
U,  States  V.  Smith,  1  Gallison,  261,  were  not  so  carefully  weigh- 
ed as  they  would  have  been,  if  the  case  bad  turned  on  the  point 
here  considered.  Tlie  decision,  in  that  case,  no  one  will  ques- 
tion. 
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IftbeaMr.  JufldeeBoBarhad  anigmdn^betttrr^aiODtlmB 
this,  fof  ibe  deoiskm  m  BaaAer^i  eoie^  or  if  no.  better  reasod 
jtould  be  assigDed,  the  law  of  that  case,  k  would  seaii,  ari^- 
•safely  be  denied.  Prior  and  aubsequent  deciaioBs  are  'directly 
against  it.  Tbe  case  of  Rex  v.  Pollard^  2  Ld.  Raym.  1370^ 
which  was  regarded,  in  Baaaier**  ea$€^  as  a  sufficient  precedent 
is  so  reported  diat  no  reason  can  be  found  for  it,  on  the  foce  di 
the  report,  excq)t  diat  previous  indietmeiats  had  been  drawn  m 
die  same  way.'  The  passage  in  Hawkins,  also  reUed  on  by 
Buller,  X,  (as  has  before  been  seen)  utterly  fails  to  support  the  ' 
doctrine  for  which  it  was  cited. 

Perhaps,  however,  a  sufficient  reason,  not  suggested  by  Bul- 
ler, J.,  may  be  found  for  the  decinon  in  Pollard's  and  Baxter's 
cases.  The  cases  and  books,  aiready  died,  show  that  the  rea- 
son why  exceptions  in  an  enacting  clause  should  be  negatived, 
is,  that  otherwise  the  record  does  not  show  that  the  act  prohibited, 
&c.  has  been  done.  Furthermore  —  in  12««  v.  Pemier^on,  2  Bur. 
1037,  the  court  say  '  idiere  the  words  of  a  statute  are  detcrtp- 
tUfe  of  the  nature  of  the  offence  f  Sec.,  there  is  a  necessity  to  spe- 
cify in  the  particular  words  of  the  statute.'  And  in  Rex  v. 
Jarvitf  1  East,  647,  note,  Foster,  J.  says  '  where  negatives  are 
descryfdive  of  the  offeneej  there  they  must  be  set  forth.'  Accord* 
mgly,  Mr.  Starkie  remarks,  that  <  in  Baxter's  and  Pollard's  cases 
there  was  no  necessity  to  call  in  aid  so  general  a  rule,'  [viz.  that 
negatives  need  not  be  affirmed]  '  for  there  the  offence  coosbted 
in  receiving  stolen  goods,  knowing  them  to  have  been  stolen  ; 
and  though  the  authority  of  the  court  to  try  the  offenders  de- 
pended upon  the  negative  circumstance  that  the  principal  felons 
had  not  been  convicted,  the  definition  of  the  offence  itself  r&amx^ 
ed  just  as  it  was  before,  wholly  clear  from  any  negative  descrip- 
tion.'   Stark.  Crkn.  PL  (2d  ed.)  176. 

Some  writers  and  judges  have  been  led  into  darkness  and 
confusion  by  supposing  ^ the  enacting  clause'  to  mean  the  ^sec^ 
tion '  of  the  statute  (as  now  divided  into  numerical  parts)  in 

*  Sir  M.  Foster,  in  his  Crown  Law,  p.  874,  says  of  PoUard^t  ease,  *  the 
court  would  not,  upon  motion,  arrest  judgment  upon  an  exception  to  the  in- 
dictment, tjohick  was  never  taken  brfore ;  and  which  must  overset  every 
judgment  that  had  heen  given  on'the  statute.  This  was  a  solid  and  a  rational 
principle  founded  in  politieal  justice.  For  in  cases  of  this  kind,  commmnU 
error fadt  jus.* 
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wbich  tbe  mailer  is  described  and  enaeled.  This  is  a  mis* 
apprehension  of  the  meaning  of  tbe  terms.  The  only  question, 
on  this  point  of  pleading,  is,  whether  the  exception  is  incorpor- 
ated with  the  substance  of  the  elatise  which  defines  the  thing 
required  to  be  done  or  omitted,  or  describes  tbe  cyalification  or 
authority  of  the  person  authorized  or  forbidden  to  do  or  to  omit  it — 
so  as  to  constitute  a  part  of  the  definition  or  description  of  the 
act,  omission,  or  person.  If  the  exception  (by  whatever  phrase- 
ology indicated)  is  in  a  substantive  clause,  subsequent  to  tbe 
enacting  or  descriptive  clause — or,  as  Lord  Tenterden  expresses 
itj  Mn  a  separate  and  distinct  clause,' — it  is  matter  of  defence, 
and  to  be  shown  by  the  other  party,  diough  it  be  in  the  same 
section,  and  even  in  the  next  sentence.  Archb.  Crim.  PI.  25. 
Archb.  Civ.  PI.  159.  (Amer.  ed.)  4  Johns.  R.  304,  Teel  v. 
Fonda.  1  Barn.  &  Aid.  362,  Rex  v.  Maiieru  lb.  94,  Sied 
V.  Smith.  In  the  last  of  these  cases,  Bayley,  J.  says,  <  where 
there  is  an  exception  so  incorporated  with  the  enacting  clause, 
that  the  one  cannot  he  read  without  the  other ^  then  the  exception 
must  be  negatived.' 

There  is  another  source  of  no  small  confusion  on  this  subject, 
viz.  the  distinction  so  often  asserted  to  have  been  established 
between  summary  conmctiont^  and  indictments  and  declarations. 
But  it  will  be  more  convenient  to  discuss  that  topic  at  the  close 
of  this  article.  Some  intermediate  matter  may  make  the  dis- 
cussion less  obscure  in  that  place  than  in  this. 

A  middle  class  of  cases  requires  notice ;  namely,  where  the 
excef^ion  is  not  in  express  terms  introduced  into  the  enacting 
clause,  but  only  hy  reference  to  some  subsequent  clause,  or  some 
prior  statute ;  as  where  the  words  ^  except  as  hereinafter 
mentioned,'  or  words  of  similar  import,  are  employed.  The 
rule,  in  these  cases,  is,  that  all  circumstances  of  exemption  and 
modification,  whether  applying  to  the  offence  or  the  person,  that 
are  incorporated,  by  reference,  with  the  enacting  clause,  must  be 
distincdy  negatived.  Verba  rdaia  inesse  videntur.  See  6  D. 
&,  E.  559,  Rex  v.  Pratten.  Stark.  Crim.  PI.  (2d  ed.)  176. 
2  Saund.  on  PL  fc  Ev.  830.  1  Paley  on  Convictions  {Dow- 
ling^s  ed.)  114.  SouihweWs  ease,  Poph.  93,  was  decided  dif- 
ferently. But  it  seems  to  have  *  hoi  its  day.'  It  cannot  stand 
with  subsequent  cases,  unless  on  the  ground  of  a  distinction 
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between  a  protnto  and  an  exception;  whidi  wiQ  presently  be 
considered. 

This  rule  is  applied  to  private  instruments,  as  well  as  to  statutes. 
Indeed  all  the  principles  of  the  doctrine  here  discussed  are 
entirely  appljpable  to  the  pleading  of  contracts. 

The  case  of  Vavoiour  v.  Ormonde  (before  cited,)  was  debt 
for  rent.  The  declaration  alleged  that  the  defendant,  by  the 
indenture  of  demise,  was  to  pay  yearly  a  rent  of  i&l60.  The 
indenture  contained  an  engagement  to  pay  that  sum  yearly, 
^except  as  hereinafter  mentioned.'  There  was  also  an  en- 
gagement by  the  defendant  to  expend  £600  in  erecting  a  steam 
engine  on  the  premises;  and  there  was  a  subsequent  proviso, 
that  if  the  defendant  should  pay  to  the  plaintiff  £300,  in  part  of 
the  £600,  within  three  years,  the  rent  should  be  only  £130 
yearly.  Lord  Tenterden  and  his  associates  held  that  the  mat- 
ter of  the  proviso  must  be  taken  as  part  of  the  exception  lo  the 
reservation  of  rent,  and  that  the  exception  ought  to  have  been 
negatived  in  the  declaration ;  that  it  was  introduced  mto  the 
reservation,  by  reference  to  the  subsequent  matter  in  the  inden- 
ture, and  '  and  must  be  c(»isidered  as  an  exception  in  the  gen- 
eral clause.' 

'  There  is  a  technical  distinction  between  a  proviso  and  an 
exception,  which  is  well  understood.'  Per  Abbott,  J.  1  Barn. 
&;  Aid.  99.  This  distinction,  though  often  mentioned  in  the 
books,  is  not  often  explained.  —  When  the  terms  are  used  with 
technical  precision,  the  distinction  between  them  is  perhaps  this, 
to  wit ;  an  exception  exempts,  absolutely,  from  the  operation  of 
an  engagement  or  of  an  enactment :  a  proviso  defeats  their  opera- 
tion, conditionally.  An  exception  takes  out  of  an  engagement 
or  enactment  something  which  would  otherwise  be  part  of  the 
subject-matter  of  it :  a  proviso  avoids  them  by  way  of  defeasance 
or  excuse.  See  2  Lil.  Ab.  493  — 496.  Plowd.  361.  Car- 
ter, 99,  &  seq.     1  Saund.  234  a,  note  to  5th  ed. 

If  this  be  a  correct  notion,  substantially,  of  the  technical  dif- 
ference between  these  terms,  it  is  manifest  that  they  are  seldom 
employed  in  their  strict  technical  sense,  in  the  discussion  (whether 
by  writers  or  judges)  of  die  doctrine  here  reviewed.  It  is 
equally  manifest,  that  the  true  application  of  this  doctrine  de- 
pends, not  on  the  terms  that  may  be  used  in  a  statute  or  contract, 
but  on  the  effect  of  those  terms  (according  to  established  rules 
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of  legal  coQStnictioD)  in  the  one  or  the  other  of  the  modes  just 
mentioned.  See  1  Lil.  Ab.  559.  Pbwd.  363.  465.  Shep. 
Touch.  82.  i  D.  &  E.  645.  It  is  obvious,  also,  that  there 
are  numerous  instances,  both  in  statutes  and  contracts,  where 
the  legal  eSeci  of  the  terms  is  neither  that  of  an  exception,  nor 
of  a  proviso,  technically  taken  ;  but  of  a  qualification  or  tnodi- 
Jkation  only. 

On  adverting  now  to  the  accurate  meaning  of  i  enacting 
clause '  in  a  statute,  and  *  general  clause '  in  a  private  instru- 
ment, it  will  readily  occur  to  the  reader,  that  a  iechnical  proviso 
will  not  be  likely  ever  to  be  found  in  either.  Such  proviso  is 
hardly  consistent  with  such  clauses.  For  the  same  reason,  a 
technical  exception  will  hardly  be  found  in  a  ^  distinct  or  subse- 
quent clause.'  If  there  are,  or  can  be,  any  instances  of  such  a 
position  of  such  provisos  and  exceptions,  then  Mr.  Day's  rule 
(in  a  note  to  his  edition  of  Chit.  PI.  vol.  1,  p.  329)  may  be  as 
correctly  expressed  as  it  is  correct  in  meaning.  He  says,  '  if 
the  proviso  furnishes  matter  of  excuse  for  the  defendant,  it  need 
not  be  negatived  in  the  declaration,  but  he  must  plead  it.  In 
this  point  of  view,  it  is  immaterial  whether  the  proviso  be  con- 
tained in  the  enacting  clause,  or  be  subsequendy  introduced  in 
a  distinct  form.  It  is  the  nature  of  the  exception,  and  not  its 
location,  which  decides  the  point.'  The  same  is  true,  and  on 
the  same  principle,  of  qualifications  and  modifications  ;  as  some 
of  the  cases,  first  cited  in  this  article,  conclusively  show.  If 
they  are  descriptive,  they  must  be  negatived  ;  \{  excusatory ,  they 
need  not  be. 

It  remains  to  be  inquired  —  with  reference  to  the  rule  of 
negativing  matter  incorporated  with  the  enacting  or  general 
clause,  by  reference  therein  to  matter  elsewhere  —  whether 
there  is  any  distinction  between  technical  provisos  and  excep- 
tions, that  will  save  SouihweWs  case,  above  mentioned  :  whether, 
when  the  matter  thus  incorporated  is  an  exception,  it  must  be 
negatived  ;  but  need  not  be,  when  it  is  a  prov^iso. 

In  Rex  V.  Pratten,  (sup.)  the  matter  incorporated,  by  refer- 
ence, with  the  enacting  clause  on  which  the  information  was 
founded,  was  an  exception  in  a  former  section  of  the  same  stat- 
ute ;  and  it  was  decided  that  the  exception  in  that  section  should 
have  been  negatived.  In  SouihweWs  case,  the  matter  thus  in- 
corporated was  m  a  proviso  in  a  subsequent  section ;  and  it  was 
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bold  that  this  proyiso  need  doI  be  negatired.  Seijeaiit  Haw^ 
kins,  on  the  authority  of  this  case,  says,  ^dieratis  no  need^  to 
allege,  in  an  indictment,  that  the  defendant  is  not  wilbm  the 
benefit  of  the  provisos  of  a  statute  whereoa  it  is  founded ;  even 
as  to  those  statutes,  which  in  their  purview  expressly  take  notice 
of  die  provisos.'  2  Hawk.  c.  25,  ^  1 1 3.  And  Mr.  Chttty  re- 
affirms the  same  position.     1  Chit*  Crim.  Law,  283. 

Rex  v.  PratteUj  was  a  case  of  convktum  before  magistrates, 
and  SouthwelTs  ca$e  was  an  indietment.  It  will  probably  be 
seen  (hereafter)  that  this  diversity  warrants  bo  difierence  of  de- 
cision on  this  point  of  pleading. 

If  matter  referred  to  in  the  enacting  clause  is  therewith  inccnv 
porated  and  makes  a  part  thereof,  what  is  the  difference  m  prin- 
ciple, whether  that  matter  stand  as  an  exception  or  as  a  proviso, 
in  the  other  section  or  statute  ?  Whatever  it  may  be  there,  is  it 
not  technically  an  exception  here  ?  Or  if  not  an  exception,  is  it 
not  a  qualification  or  modification,  which  (aa,  has  been  seen) 
must  be  distinctly  negatived  ? 

Several  approved  writers  have  already  been  cited  (p.  241) 
who  make  no  mention  of  this  distinction.  See  also  1  Saund. 
262  a  (n.  1).  V^avatour  v.  Ormond  (sup.)  was  a  case  in  which 
a  proviso,  or  modification,  in  a  distinct  substantive  clause,  was 
held  to  be,  by  relation,  an  exception  or  modification  in  the  gen- 
eral clause  of  a  contract.  And  in  Steel  v.  Smith  (sup.)  which 
was  an  action  for  a  penalty  imposed  by  statute,  the  court  fully 
recognised  the  same  doctrine.  Lord  Ellenborough  said  — 
'  there  are  not,  in  this  case,  any  words  of  reference  or  of  virtual 
incorporation,  but  this  is  a  distinct  and  substantive  proviso.  On 
that  ground,  I  think,  it  was  not  necessary  for  a  plaintiff  to  notice 
it  in  his  declaration.'  Abbott,  J.  said  —  'here  are  not  in  the 
enacting  clause  any  words,  such  as  "  except  as  hereinafter  pro- 
vided." If  any  such  words  had  been  introduced,  it  might  fairly 
have  been  contended  that  the  subsequent  proviso  was  incorpo- 
rated with  the  enacting  clause ;  and  then  the  objectbn  might 
have  been  supported.'  That  the  word  proviso  was  here  used 
in  its  strict  technical  sense,  will  be  demonstrated  by  bspection 
of  the  statute  on  which  this  case  was  founded.  See  1  Bam. 
&  Aid.  97,  in  the  margin. 

But  it  is  said  there  is  a  diversity  to  be  noted,  in  applying  the 
rules  of  pleading,  to  summary  convictions  before  justices,  and  to 
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indictmeots  and  deckrattons.  it  b  asserted  that  in  these  sum- 
mary  processei^  the  utmost  strictness  is  required  in  negativing 
exceptioils  and  provisos,  in  whatever  part  of  (he  same  or  of  an 
antecedent  statute  they  may  be  inserted.  There  is  nothing, 
perhaps,  on  which  the  books  in  most  frequent  use  are  less  accu- 
rate, dian  on  this  point.  Seijeant  Hawkins  says  ^  a  conviction 
on  a  penal  statute  ought  expressly  to  show  that  the  defendant  is 
not  within  any  of  its  provisos  ;  for  since  all  the  proceedings  are 
in  a  summary  manner,  it  is  but  reasonable  that  such  a  convic- 
tion should  have  the  highest  certainty,  and  satisfy  the  court  that 
tbe  defendant  had  no  such  matter  in  his  favor  as  the  statute  it- 
sdf  allows  him  to  plead  J  Mr.  Chitty  lays  down  the  same  rule 
and  gives  the  same  reason  for  it.  He  asserts  that  *  convictions 
upon  penal  statutes  require  in  this  respect '  [the  negativing  of 
exceptions,  &c.]  '  much  greater  strictness  than  in  indictments ; 
for  in  general,  it  is  necessary  to  show  by  negative  averments, 
that  the  defendant  is  not  within  any  of  the  provisos  or  excep- 
tions of  the  statute.  It  has  indeed  been  said,  that  where  the 
proviso  is  subsequent  to,  and  independent  of,  tlie  enacting  clause, 
it  is  unnecessary  to  negative  its  exceptions ;  but  this  seems  con- 
trary to  the  whole  course  of  the  decisions.'  2  Hawk.  c.  25,  ^ 
113.     1  Chit.  Crim.  Law,  284-5.     Bac.  Ab.  Indictment,  H.  3. 

Upon  a  scrutiny  of  the  authorities,  however,  it  is  found  that 
although  judges  and  writers  have  often  asserted  that  there  is  a 
distinction  between  summary  convictions  and  indictments  —  not 
CMiIy  as  to  pleading,  but  also  as  to  the  statement  of  the  evidence 
and  the  negaliving  of  exceptions,  fcc.  in  the  adjudication  —  yet 
that,  at  this  day,  this  distinction  is  not  acknowledged.  See  1 
Saund.  262  a  (n.  1.)  1  East,  639,  Rex  v.  Stone  — Sed  vide 
also  1  Payley  on  Convictions,  (DowHng's  ed.)  1 12.  123. 207-8. 
Stra.  555.  1101.  Andr.  289.  1  D.  fa  E.  125.  322.  8  D. 
&  E.  543.     1  Phil.  Ev.  c.  vii.  ^  4. 

The  cases,  in  which  the  distinction  above  mentioned  has  of- 
tenest  been  spoken  of,  are  convictions  on  the  English  game  laws. 
A  very  brief  notice  of  these  laws,  and  the  decisions  under  them, 
may  therefore  be  here  given. 

The  St.  22  and  23  Car.  II.  c.  25,  declares  *  that  all  and 
every  person  and  persons,  not  having  lands  and  tenements,  or 
some  other  estate  of  inheritance,  in  his  own  or  his  wife's  right, 
of  the  clear  yearly  income  of  £100  per  annum,  or  for  term  of 
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life ;  or  having  lease  or  leases  of  99  years,  or  for  way  longer 
term,  of  the  clear  yearly  value  of  £130,  other  il^n  the  son  and 
heir  apparent  of  an  esquire,  or  other  person  of  higher  degree, 
be.  be.'  —  are  to  be  persons,  by  the  laws  of  the  realm,  ^  not 
allowed  to  have  or  keep  for  themselves,  or  any  other  person  or 
persons,  any  guns,  bows,  greyhounds,  be.,  gins,  snares,  be. 
but  shall  be,  and  are  hereby  prohibited  to  have,  keep,  or  use 
the  same.'  —  By  st.  6  Ann,  c.  14,  it  is  enacted,  *  that  if  any 
person  or  persons,  not  qualified  by  the  law$  of  this  realm  so  to 
do^  shall  keep  or  use  any  greyhounds,  be.  or  any  engine  to  kill 
or  destroy  the  game,  and  shall  be  thereof  eonvictedf  be.  by  the 
justice  or  justices  of  the  peace,  where  such  offence  is  committed, 
be.  the  person  or  persons  so  convicted  shall  forfeit  the  sum  of 
£5,  be.  By  st.  8  Geo.  I.,  it  is  made  lawful,  (upon  any  offence 
to  be  committed  against  any  law  then  in  being,  for  the  better 
preservation  of  the  game)  for  any  person  to  proceed  to  recover 
the  penalty  by  action  of  debt,  or  on  the  case,  be.  as  well  as  by 
information  and  conviction  before  a  justice  of  the  peace. 

It  is  perfectly  settled,  that  in  an  information  on  the  st.  5  Ann, 
under  which  a  summary  conviction  is  sought  before  a  justice  or 
justices,  it  is  necessary  to  negative  all  the  qualifications  enumer- 
ated in  St.  22  and  23  Car.  II.  —  that  it  is  not  sufficient  to  use 
the  words  of  the  former  statute,  and  merely  allege  that  the  de- 
fendant was  not  qualified  by  the  laws  of  the  realm,  be.  1  Bur. 
148,  Rex  V.  Jarvis.     15  East,  456,  Rex  v.  Eamshaw. 

The  ground  on  which  the  courts  have  uniformly  held  that  in 
convictions  on  the  same  laws,  the  qualifications,  in  st.  of  Car. 
II.  must  be  negatived,  seems  to  be  —  that  this  statute'  is  quasi 
incorporated  with  the  st.  of  Ann.  See  opinions  of  Lord  Mans- 
field and  Denison,  J.  (1  East,  647,  note,)  and  of  Lord  Ken- 
yon,  (1  East,  650).  So  far,  then,  there  is  no  distinction  of 
principle  between  convictions  and  indictments  and  declarations. 

But  in  the  application  of  this  principle  of  ftta^t  incorporation, 
the  courts  have  hitherto  stopped  short.  In  Bluet  v.  JVeeds, 
Comyn's  Rep.  523,  it  was  decided  that  in  an  action  of  debt  it 
was  sufficient  to  negative,  in  the  declaration,  that  the  defendant 
was  qualified  by  the  laws  of  the  realm,  without  also  negativing 
the  qualifications  in  the  st.  of  Car.  II.  It  is  to, be  remarked, 
however,  that  Foster,  J.,  in  Rex  v.  Jarvis,  said  he  was  *  strongly 
mclined  against  the  authority  of  the  case  m  Comyns.'  1  East, 
note. 
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« 

If  this  distinction  between  an  informaiion  and  an  action  on 
the  game  laws  may  be  regarded  as  established,  there  is  an  ano- 
maly in  the  law.  For  in  all  other  cases,  it  is  believed,  there  is 
no  distinction,  as  to  pleadings  between  summary  convictions, 
and  actions  and  indictments. 

The  only  exception^  that  has  been  found,  has  been  already 
stated,  and  this,  as  has  been  seen,  has  been  questioned  by  high 
authority. 

As  this  last  topic  is  of  litde  or  no  direct  practical  importance 
in  this  country,  where  a  trial  by  jury  is  secured,  ultimately,  to 
every  person  charged  with  an  offence,  it  has  been  examined  in 
no  further  detail  than  seemed  necessary  for  the  purpose  of 
guarding  against  the  deduction  of  unwarranted  inferences  from 
books  which  are  placed  in  every  student's  hands. 


ART.  II.— LEGAL  EDUCATION. 

An  Introductory  Lecture^  delivered  at  King^s  College^  London^ 
November  1, 1831.  By  J.  J.  Park,  Esq.  Barrister  at  Law, 
and  Professor  of  English  Law  and  Jurisprudence  to  the  Col- 
lege.    London.     B.  Fellows.      1831. 

In  choosing  between  different  systems  of  legal  education,  the 
first  inquiry  is  whether  the  practice  of  law  is  to  be  considered 
as  a  mere  trade,  or  the  application  of  the  principles  pf  a  great 
science,  in  the  practice  of  a  liberal  profession.  In  the  former 
view  of  .the  profession,  education  in  it  resembles  an  appren- 
ticeship to  any  mechanical  business,  which  is  learned  by  the 
gradual  acquirement  of  dexterity  in  its  details  and  processes, 
without  any  systematic  study  or  general  principles.  If  a  youth 
is  put  into  a  practising  lawyer's  office  and  occupied  a  great  part 
of  three  or  five  years  in  writing  dunning  letters,  filling  writs,  di- 
recting sheriffs  and  constables  as  to  making  service  and  securing 
demands,  computing  interest  on  notes  and  accounts,  drawing  up 
powers  of  attorney  and  other  instruments  in  plain  cases,  and 
copying  them  in  more  difficult  ones,  and  occasionally  attending 
jury  trials,  he  may,  at  the  end  of  his  novitiate,  be  very  clever 
and  sharp  in  the  ordinary  details  of  practice ;  he  may  even  ap- 
pear to  advantage  in  the  smaller  kind  of  business  which  usually 
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faUs  to  the  share  of  a  young  practiser.  But  oue  so  educated  is 
not  likely  ever  to  break  oul  of  the  narrow  circle  of  routine  and 
detail.  In  discussing  grave  questions  and  making  new  applica- 
tions of  general  doctrines,  h'ls  mind  will  be  embarrassed,  his 
reasoning  confused,  and  his  conclusions  made  with  great  hesita- 
tion. It  is  true,  that  a  man  of  powerful  mind  may,  on  any  sub- 
ject, work  his  own  way  out  of  the  labyrinth  of  particulars,  to 
those  elevated  positions  which  command  broad  prospects.  Some 
will,  in  spite  of  circumstances,  instruct  themselves  in  any  art  or 
science  which  they  undertake  to  learn.  Such  will  find  in  their 
own  resources  a  compensation  for  disadvantages.  But  these 
are  exceptions  to  general  rules,  and  they  will  be  helped  by  a 
good  system  of  education,  and  hindered  and  embarrassed,  though 
not  overpowered,  by  a  defective  one.  The  success  or  failure 
of  others  will  be  determined  wholly  by  the  system  according  to 
which  their  education  is  conducted. 

If  law  is  to  be  learned  and  practised  as  a  liberal  science,  it 
ought  to  be  taught  like  other  sciences,  in  a  regular  course 
of  instruction.  The  student  should,  in  the  'early  part  of  his 
course,  live  in  an  atmosphere  of  legal  principles  and  general 
doctrines.  The  whole  energies  of  his  mind  should  be  called 
into  action  by  lectures,  public  discussions,  moot  courts,  recita- 
tions, and  competition,  to  initiate  him  into  the  mysteries  and 
imbue  him  with  the  spirit  of  law.  He  should  pass  much  of  his 
novitiate  in  the  elements  of  the  science,  without  any  objects  or 
duties  to  divert  his  mind  from  a  concentrated  and  intense  appli- 
cation to  profound  and  subtle  legal  investigations.  By  begin- 
ning in  this  way,  he  will  find  it  very  easy  to  descend,  in  due 
time,  to  the  particulars  and  details  of  practice  ;  and  his  subse- 
quent reading  will  be  in  some  degree  a  recreation ;  and  the 
whole  business  of  his  profession  will  be  a  libera],  and  not  irk- 
some exercise  of  his  faculties.  He  wiU  have  the  happy  fortune, 
the  want  of  which  is  so  often  regretted  in  all  professions,  of  be- 
ing able  to  be  active  and  industrious  in  his  calling,  without  at  the 
^ame  time  being  a  drudge. 

The  subject  of  legal  education  begins,  though  late,  to  attract 
attention  in  England.  We  have  just  received  the  introductory 
lecture  of  Professor  Park,  of  King's  College,  London,  in  which 
he  goes  into  the  consideration  of  the  subject  at  some  length. 
Speaking  of  legal  education,  he  says,  — 
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'  This  question  is  envol?ed  in  some  adventitious  difficulty  in 
this  country  —  for  I  beg  you  to  observe  that  as  there  are  things 
which  are  not  in  esteem  because  they  are  not  useful,  so  there  may 
be  things  which  have  not  been  useful  because  they  have  not  been 
in  esteem ;  —  while  again,  esteem  itself  may  be  conditional  upon 
accidental  circumstances.     There  cannot  be  a  more  striking  illus- 
tration of  this  than  the  different  positions  which  medical  professor- 
ships and  legal  professorships  now  occupy  in  this  metropolis ;  for 
I  conceive  that  with  the  exception  of  anatomy,  as  being  accompa- 
nied with  demonstrations,   and  chemistry,  as  being  accompanied 
with  experiments,  there  is  little  or  no  intrinsic  difference  which 
should  render  the  science  of  medicine  capable  of  l>eing  imbibed 
in  part  by  the  ear,  and  the  science  of  law  capable  of  being  imbib- 
ed only  by  the  eye.     But  the  difference  is  this.     The  attendance 
upon  medical  courses,  and  medical  professors  or  lecturers,  has 
been  made  conditional  to  the  admission  to  practice,  and  the  atten- 
dance upon  law  professors  or  lecturers  has  not.     The  consequence 
has  been  that  the  medical  classes  have  been  so  numerous  and 
important,  that  they  have  engaged  the  attention  and  exercised  the 
talents  of  the  very  first  men  in  that  profession,  and  that  the  super- 
intendence of  medical  schools  has  become  an  object  of  ambition 
and  honorable  competition,  —  while  the  schools  themselves  have, 
in  their  turn,  borrowed  reflected  lustre  and  importance  from  the 
names  with  which  they  have  been  associated.     And  I  might  close 
the  argument  here  at  once,  by  putting  the  case  upon  this  issue. 
Let  us  have  the  same  necessity  imposed  upon  the  whole  host  of 
law  students,  in  the  several  departments  of  practice,  to  attend  the 
courses  of  law  professors ;  —  and  let  us  have  the  most  talented 
men  in  our  profession  struggling  to  outvie  one  another  in  the  most 
attractive  and  effectual  communication  of  their  knowledge,  their 
experience,  and  their  powers  of  analysis,  and  discrimination,  and 
combination,  —  and  let  us  suppose  all  this  to  have  been  in  active 
and  important  operation  for  thirty  or  forty  years,  —  and  let  us  see 
whether  candidates  for  law  professorships  will  be  dissuaded  on  the 
ground  of  the  questionable  utility  of  the  office.     And  on  the  other 
hand,  let  us  suppose  medical  education  to  this  hour  to  have  been 
conducted  exclusively  by  solitary  study,  and  attendance  on  private 
practice, — and  let  us  suppose  any  gentleman  actively  engaged  in 
that  profession  proposing  to  devote  a  large  portion  of  his  time  to 
the  production  of  courses  of  lectures  to  be  delivered  to  such  persons 
as   should   leave  their   homes  to  attend   them  ;  —  what  doubts 
should  we  not  hear  raised  of  the  discretion  and  prudence  of  such 
a  project, —  and  what  insinuations  that  the  supposed  students  might 
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occupy  themself  es  just  as  well  at  home  in  reading  the  beoks  of 
more  eminent  men. 

'  Now  though  the  importance  of  our  medical  lecturers  has  as  it 
were  sprung  out  of  educational  legislation,  I  believe  there  is  no 
one  who  denies  the  general  utility  of  the  system ;  or  who  would 
refuse  to  admit  that  it  does  keep  alive  in  the  medical  classes  a 
spirit  of  interest,  a  spirit  of  research,  and  a  spirit  of  discussion ; 
and  that  it  infuses  a  higher  tone  of  science,  and  a  more  vivacious 
acquaintance  with  the  progress  of  practice  and  opinion. 

*  I  would  now  turn  to  the  estimation  in  which  law  professorships 
are  held  in  other  countries ;  and  candidly  inquire  how  far  the 
circumstances  afford  arguments  applicable  to  our  present  inquiry ; 
because  when  we  find  the  vast  continent  of  Europe  of  one  mind  as 
to  the  utility  and  importance  of  law  professorships,  —  it  is  certainly 
a  fair  inquiry  to  raise,  whether  it  is  the  continent  of  Europe  which 
is  in  the  right,  and  England  which  is  in  the  wrong,  on  this  point ; 
or  whether  it  is  England  that  is  in  the  right,  and  the  continent  of 
Europe  that  is  in  the  wrong  :  —  and  again,  whether  there  are  any 
circumstances  which  so  essmtially  difference  the  two  cases,  that 
they  may  perhaps  both  be  in  the  right. 

'  It  must  be  well  known  to  most  of  the  individuals  in  this  room, 
that  on  the  Continent,  professorships  of  every  description,  and  law 
professorships  in  particular,  occupy  a  high  position  in  public  estima- 
tion ; — that  they  are  exceedingly  numerous;  and  that  the  professors 
are  the  first  men  in  learning  and  talent  on  the  Continent.  In  the 
law  in  particular,  the  chairs  in  certain  universities  are  the  prizes 
of  the  profession,  the  principal  objects  of  ambition  ;  for  the  judge- 
ships are  situations  of  small  importance  or  rank,  and  of  very  humble 
emolument ;  and  in  some  of  the  universities  of  Germany,  the  law 
faculty,  in  other  words  the  professors,  constitute  the  court  of  appeal. 
There  is  scarcely  a  foreign  jurist  whose  fame  has  reached  this 
country  who  did  not  fill  the  professorial  chair,  and  distinguish  him- 
self mainly  by  the  monuments  of  learning  which  he  delivered  to 
his  class.  The  history  indeed  of  learning  upon  the  Continent  is 
little  more  than  the  history  of  the  more  eminent  professors,  and  of 
the  schools  founded  by  them. 

*  Now  I  am  willing  to  take  this,  in  the  first  place,  as  another 
illustration  of  that  diversity  of  public  opinion  which  I  have  pre- 
viously pointed  out  as  evidenced  in  this  country  by  the  high  im- 
portance attached  to  medical  schools  and  medical  lectures,  as  con- 
trasted with  the  neglect  of  law  schools  and  law  lectures ;  but  even 
taking  it  merely  on  this  ground,  we  must  observe  that  we  are  get- 
ting the  argument  in  favor  of  law  professorships  strengthened  by 
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the  fact  that  on  the  Continent,  where  they  are  in  esteem,  public 
opinion  is  consistent  with  itself —  awarding  equal  importance  to 
public  instruction  in  law*  as  in  medicine ;  while  in  this  country, 
where  they  are  neglected,  public  opinion  is  inconsistent  with  itself, 
in  denying  that  value  to  public  legal  tuition  which  it  accords  to 
medical.  If  we  had  found  the  same  difference  of  opinion  and 
practice  as  to  these  two  faculties  existing  on  the  Continent,  which 
exists  in  England,  the  presumption  would  have  been  that  the  dif- 
ference had  some  foundation  in  the  nature  of  the  things ;  but 
when  we  find  the  reverse  of  this  to  be  true,  and  that  in  an  extreme 
degree,  law  professorships  standing  highest  of  all  in  public  estima- 
tion elsewhere,  the  presumption  certainly  is  that  the  inconsistency 
o^  this  country  has  arisen  out  of  accidental  circumstances,  and  is 
not  grounded  in  the  nature  of  the  thing/ 

The  lecturer  notices  two  circumstances  of  distinction  between 
legal  education  on  the  Continent  of  Europe  and  in  England. 

*  The  only  two  circumstances  of  which  I  am  aware  that  materi- 
ally difference  the  case  of  the  Continent  from  that  of  this  country 
are  these. 

*  1.  The  law  there  chiefly  taught,  namely,  the  Roman,  or  Civil 
Law,  as  w^  very  improperly  term  it,  constitutes  now  (as  it  did  in 
former  times  in  this  country)  a  chief  part  of  learned  and  official 
education,  independently  of  any  view  to  practice ;  and  degrees  in 
laws  are  not,  as  in  this  country,  nominal,  but  actual  evidences  of 
having  attended  professors  in  that  faculty.  The  consequence  of 
this  is,  of  course,  very  greatly  to  extend  the  law  classes,  and  to 
comprise  in  them  that  portion  of  academical  students  who  belong 
to  the  higher  orders,  and  resort  to  universities  merely  as  a  gentle- 
manly ^r  official  qualification. 

'  2.  Learning  on  the  Continent,  iu  all  its  branches,  has  a  more 
speculative,  a  more  discursive  character  than  the  habits  of  this 
country  have  taken  ;  and  law  in  particular  is  mixed  up  with  ethics, 
and  metaphysics,  and  the  learning  of  the  metaphysical  jurists,  in  a 
degree  which,  in  my  humble  opinion,  is  of  doubtful  utility  to  a  class, 
however  well  adapted  it  may  be  for  the  select  few. 

*  Still  however,  making  all  due  allowances  for  these  differences, 
there  is  the  broad  fact  staring  us  in  the  face,  that  all  over  the  Con- 
tinent, academical  learning,  and  particularly  law  learning,  is  con- 
sidered to  be  importantly  dependent  upon  the  talents  and  energy 
<^f  the  professor,  and  that  a  great  competition  exists  between  one 
university  and  another  to  procure  a  professor  who  has  had  distin- 
guished success  in  the  formation  of  a  class,  and  in  the  advance- 
ment of  the  character  of  that  class.' 
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We  will  quote  Professor  Park's  remarks  upon  the  subject  of 
legal  education  in  the  United  States. 

'  Having  carried  the  question  thus  far,  it  may  certainly  be  ad- 
vanced very  considerably  further  by  a  consideration  of  the  present 
state  of  the  law  schools  and  law  professorships  in  North  America, 
where  there  is  little  or  no  dissimilarity  to  this  country  in  the  char- 
acter and  objects  of  legal  study,  and  where  the  ultimate  benefit  to 
be  contemplated  is  the  same  ;  —  the  production  of  a  body  of  highly- 
informed  and  enlightened  lawyers,  jurists,  and  publicists.  I  will 
shortly  enumerate  the  institutions  of  this  kind  with  which  I  am 
acquainted. 

'  The  Law  Academy  of  Philadelphia  was  founded  in  1821,  the 
first  and  present  provost  being  my  respected  and  venerable  cor- 
respondent Dr.  Du  Ponceau,  the  Charles  Butler  of  North  Ameri- 
ca. At  its  commencement,  it  consisted  of  thirty  regular  and  eigh- 
teen honorary  members.  I  am  not  acquainted  with  the  present 
number  of  students,  but  it  is  greatly  increased,  and  to  the  instruc- 
tions of  the  provost  and  vice-provost  are  added  those  of  one  or 
more  professors.  Of  the  importance  attached  to  these  institutions 
in  America,  some  idea  may  be  formed  from  the  fact  that  the  whole 
bar  of  Philadelphia  was  present  at  the  opening  address.  Of  the 
success  of  the  institution  with  its  students  a  striking  proof  exists 
in  a  printed  academical  exercise  on  the  subject  of  "  Equity  in 
Pennsylvania  "  by  a  Mr.  Anthony  Laussat,  then  a  student  of  the 
academy,  and  which  I  shall  leave  in  the  library  of  the  College. 
Although  I  must  differ  from  its  main  conclusions,  it  is  a  work  of 
that  learning,  and  research,  and  information,  as  but  few  members 
of  the  English  bar,  perhaps,  could  have  produced.  A  copy  of  this 
essay  I  some  time  since  presented,  through  Mr.  Professof  Amos, 
to  the  law  class  of  the  London  University,  as  an  example  of  what 
may  be  attained,  even  in  early  life,  by  successful  application  ;  and 
the  Professor  expressed  to  me  in  the  strongest  terms  his  conviction 
of  the  high  utility  of  which  that  essay  would  be  to  the  class.  Sev- 
eral other  gentlemen  of  the  English  bar  to  whom  I  have  shewn  it, 
have  expressed  their  surprise,  and  have  asked  me  what  was  meant 
by  a  "  student  of  law"  in  America;  suspecting,  I  suppose,  that 
like  our  "  apprentices  of  the  law  "  in  old  English  law  books,  the 
term  might  comprise  gentlemen  of  fifly  or  sixty.  I  may  add  that 
in  ajletter  which  Mr.  Laussat  addressed  to  me  not  long  since,  he 
attributes  what  meritTthe  essay  may  possess  (of  which  Dr.  Du  Pom- 
ceau  had  communicated  to  him  my  opinion)  to  his  good  fortune  in 
having  retained  a  portion  of  those  lessons  of  wisdom  which  he  im- 
ed  from  the  academical  instructions  of  the  provost. 
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'  At  the  time  this  institution  was  established,  it  appears  from  the 
opening  address  that  there  was  already  a  law  chair  at  the  Univer- 
sity of  Cambridge,  in  Massachusetts,  where  lectures  were  deliver- 
ed by  two  professors  of  eminent  knowledge  and  talents,  Chief 
Justice  Parker  and  the  Hon.  A.  Stearns,  and  which  had  obtained 
great  celebrity  as  a  seminary  of  law  ;  and  that  there  was  also  a 
respectable  law  school  in  Connecticut,  of  which  Judge  Reeves 
was  the  first  professor.  Of  the  subsequent  foundation  of  the  Dane 
professorship  in  the  University  of  Harvard  we  have  an  account  in 
that  very  able  work  "  The  American  Jurist,"  from  which  it  ap- 
pears that  it  was  founded  in  1829,  by  the  Hon.  Nathan  Dane,  a 
gentleman  of  long-established  reputation  as  a  lawyer,  and  that  the 
Hon.  Joseph  Story,  one  of  the  justices  of  the  Supreme  Court  of 
the  United  States,  was  the  first  professor.  There  is  also  another 
professorship  in  the  University  of  Harvard,  called  the  Royall  pro- 
fessbrship ;  there  is  a  law  school  at  Northampton,  with  a  professor 
and  a  judge  at  the  head  of  it ;  there  is  another  law  school  at  Am- 
herst, in  Massachusetts,  under  an  eminent  counsellor  of  the  su- 
preme judicial  court,  and  another  law  school  at  the  University  of 
Maryland  in  Baltimore,  under  Professor  Hoffman,  whose  writings 
are  well  known  in  this  country.' 

We  have  quoted  the  above  partly  to  show  the  opinions  of  so 
eminent  a  jurist  as  Professor  Park  in  relation  to  the  afiairs  of  the 
jurisprudence  and  legal  education  in  this  country,  and  also  for 
the  purpose  of  correcting  a  slight  error  or  two  in  the  facts.  The 
law  school  established  by  Judge  Reeves  at  Litchfield,  in  Con- 
necticut, and  since  his  death  continued  by  Judge  Gould,  has 
probably  heretofore  been  more  important  in  its  influence  upon 
professional  education  and  jurisprudence  than  any  other  in  the 
United  States.  But  others  of  more  modern  institution,  partic- 
ularly those  of  Cambridge,  New  Haven,  and  Baltimore,  now 
vie  with  the  Litchfield  institution,  and  have  contributed  materi- 
ally to  raise  the  standard  of  legal  education,  and  the  advantages 
of  such  a  novitiate  are  so  apparent  and  beginning  to  be  so  gen- 
erally acknowledged,  that  a  course  of  instruction  at  some  institu- 
tion of  the  kind,  will  soon  be  considered  an  essential  requisite 
in  the  education  of  a  lawyer. 

We  are  not  certain,  from  the  above  extract,  that  Mr.  Park 
is*"  aware  that  Cambridge  University  is  the  same  as  Harvard 
University,  and  Cambridge  or  Harvard  College.  Judge 
Story,   at   present  Dane   Professor  of  Law  in  that  institu- 
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tion,  is  successor  to  Professor  Steams  in  the  law  school.  The 
late  Chief  Justice  Parker,  of  Massachusetts,  was  Royall  Profes-^ 
sor  of  Law  in  the  University,  but  he  never,  we  believe,  took  an 
active  part  in  the  practical  instruction  in  the  law  school.  Pro- 
fessor Ashmun,  successor  to  Chief  Justice  Parker  as  Royall 
Professor,  is  associated  with  Judge  Story  as  a  lecturer  and  prac- 
tical instructer  in  the  law  school.  Mr.  Ashmun  was  formerly 
associated  with  the  late  Judge  Howe  in  the  law  school  at  iVorth- 
ampton,  and  at  the  decease  of  Judge  Howe,  that  school  was 
continued  by  Mr.  Ashmun  at  Northampton,  until  he  was  made 
Royall  Professor  at  Cambridge,  when  the  Northampton  law 
school  was  discontinued,  and  roost  or  all  of  the  pupils  joined 
the  Cambridge  school.  Of  the  high  character  and  flour- 
ishing condition  of  this  school  we  have  spoken  in  former  num- 
bers of  the  Jurist.  All  this  is  very  well  known  to  most  of  our 
American  readers,  and  we  mention  these  particulars  on  account 
of  those  foreign  jurists  who  take  an  interest  in  the  subjects  of 
American  jurisprudence  and  legal  education. 

We  proceed  to  give  Professor  Park's  views  of  the  state 
and  prospects  of  legal  education  in  England. 

'  Now  the  rank  and  character  of  the  individuals  who  preside 
over  the  law  classes  in  the  United  States  —  a  country  in  which 
there  is  so  little  attachment  to  mere  things  of  usage  —  and  the 
growing  multiplication  of  professorships  and  law  schools  there,  seem 
to  me  to  establish  the  fact  that  their  utility  is  found  neither  ques- 
tionable nor  trivial ;  and  upon  all  that  has  preceded,  it  does  appear 
to  me  that  if  law  professorships  have  not  yet  obtained  the  same 
measure  of  consideration  in  this  metropolis,  it  must  be  mainly 
owing  to  that  vis  ineriice  which  it  is  so  extremely  difficult  to  over- 
come in  the  outset  of  most  things,  —  to  the  want  of  proper  en- 
forcement of  the  guarantees  for  legal  proficiency  on  the  admission 
of  students  to  the  bar  and  to  practice,  and  to  the  consequent  want 
of  sufficient  stimulus  and  incentive  to  learned  men  to  exercise 
their  invention  and  their  talents  in  the  line  of  instruction.  All 
the  talents  of  English  lawyers  have  been  hitherto  exhausted  upon 
practice.  The  invention  of  practical  machinery,  —  the  combina- 
tion and  modification  of  it  to  the  particular  purpose,  —  the  dex- 
trous exhibition  of  law  and  facts  for  the  purposes  of  advocacy, — 
the  accumulation  of  legal  learning  for  the  purposes  of  advice,  — 
these  have  been  the  objects  to  which,  generation  after  generation, 
the  powers,  the  ingenuity,  the  labor  of  professional  men  have  been 
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directed.  What  have  they  not  accomplished?  And  who  shall 
presume  to  say  what  they  might  not  also  have  accomplished  if  the 
same  powers,  the  same  ingenuity,  and  the  same  labor,  had  been 
devoted  to  the  purposes  of  instruction  and  incentive,  and  to  the 
diffusion  of  scientific  interests  ? 

*  There  are  certainly  few  things  that  will  le^s  bear  looking  into, 
(with  any  other  eyes  at  least  than  those  of  habit,)  than  the  system 
of  legal  education  hitherto  prevailing  in  this  country ;  and  if  the 
public  at  large  could  see  it  in  its  real  nakedness,  common  sense 
and  safety  would  alike  dictate  that  such  culpable  neglect  should 
no  longer  be  permitted  to  insult  society,  and  set  at  nought  the 
deep  interests  that  are  at  stake  in  the  proficiency  of  those  who 
offer  themselves  to  the  public  as  legal  practitioners.  It  is  in 
vain  to  talk  of  the  high  acquirements,  the  extensive  and  profound 
learning,  which  is  attained,  under  the  present  system,  by  the  as- 
siduous and  talented  few.  The  importance  of  systems  of  educa- 
tion is  not  to  the  few,  but  to  the  many ;  for  it  will  always  be  the 
prerogative  of  talent  and  laborious  dedication  to  distinguish  itself 
under  any  system,  or  under  any  disadvantages;  and  the  worse 
the  system  is,  and  the  more  ignorant  and  idle  the  mass  of  those 
who  are  comprehended  in  it,  the  more  conspicuous  will  be  the 
success  of  those  who  voluntarily,  and  without  present  incentive, 
attain  to  learning  and  proficiency.  But  I  ask  whether  it  be  fitting 
that  a  great  number  of  young  men  should  be  annually  let  loose 
upon  the  public,  calling  themselves  solicitors,  and  barristers,  and 
conveyancers,  and  having  perhaps  personal  claims  upon  many  to 
be  entrusted  with  their  business,  who  have  given  no  other  security 
to  the  public  for  their  having  qualified  themselves  for  a  most  im- 
portant and  arduous  profession  than  that  of  having  paid  a  certain 
sum  of  money  for  their  articles  of  clerkship,  or  having  purchased 
the  name  of  pupil  in  the  chambers  of  some  practitioner.  I  appeal 
to  those,  and  there  must  be  many  in  this  room,  who  have  had 
experience  and  observation  of  pupils  in  the  chambers  of  our  more 
eminent  draftsmen,  whether,  upon  an  average,  one  fourth  part  of 
the  whole  time  of  those  pupils  is  devoted  to  the  attainment  of  pro- 
fessional acquirements.  And  indeed  how  should  it  ?  How  should 
men,  yet  too  young  to  realize  to  themselves  the  importance  of 
early  dedication,  resist  the  temptations  which  nature,  sloth,  pleas- 
ure, custom,  perhaps  dissipation,  are  constantly  presenting  to 
them  as  the  alternatives  of  laborious,  painful,  unrewarding,  unex- 
cited,  uncompulsory  acquirement?  Let  us  suppose  the  same 
system  pursued  at  the  Universities.  Let  us  suppose  the  young 
men  there  turned  into  rooms  by  the  half-dozen  or  eight  together. 
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with  the  entire  discretion  of  remaining  one  or  eight  hours  a  day,  — 
of  reading  or  talking,  —  of  laboring  or  idling;  —  hindered  and 
discountenanced  when  they  would  work^by  the  levity  and  banter 
of  those  who  will  not,  and  having  nothing  to  gain  by  swimming 
against  the  tide,  but  future,  remote,  and  uncertain  advantage. 
No  college  examinations,  —  no  public  examinations,  —  but  de- 
grees conferred  indiscriminately  upon  all  who  can  pay  for  them. 
I  ask  whether  such  a  state  of  things  would  be  endured  by  fathers 
and  relatives  for  six  months?  And  if  the  answer  be  in  the  nega- 
tive, I  ask  why  it  should  be  endured  in  that ''  most  famous  Uni- 
versity for  profession  of  law  only,"  as  Lord  Coke  has  denominated 
the  inns  of  court,  where  young  men  are  trained  not  for  the  elegan- 
cies and  the  gentlemanly  accomplishments  of  life,  but  for  its  bus- 
iness, its  responsibilities,  and  its  existence  ? 

'  I  beg  to  be  understood  that  no  person  in  the  world  is  less  dis- 
posed than  myself  to  underrate  the  value  or  necessity  of  attend- 
ance in  the  chambers  of  practitioners.  In  the  upper  departments 
of  the  profession,  knowledge  of  practice  can  be  acquired  by  no- 
other  means.  But  what  I  say  is,  that  for  want  of  an  effectual  ma- 
chinery imposing  the  necessity  of  proficiency,  as  the  condition  of 
admission  to  practice,  even  knowledge  of  practice  is  not  acquired 
there  by  the  majority.  I  have  myself  had  pupils  whom  no  expos- 
tulations or  exhortings  of  mine  could  induce  to  attend  an  average 
of  two  hours  a  day,  or  to  take  any  pains  when  they  did  attend.  I 
have  known  others  who  have  not  come  to  chambers  once  in  a 
week.  I  have  known  still  more  who  would  do  nothing  but  talk 
and  banter  when  they  were  there.  Now  what  I  contend  is,  that 
if  legal  education  were  put  u]x>n  its  proper  footing,  such  doings  as^ 
these  could  not  be  persisted  in  without  the  proper  consequence  to 
the  individual  of  rejection  and  disgrace ;  and  the  practitioner  who 
takes  pupils  would  have  double  and  treble  the  power  and  influ- 
ence over  them  which  he  now  possesses.  I  would  no  more  do 
away  with  the  system  of  private  pupils  than  I  would  do  away  with 
that  of  private  tutors  at  the  Universities ;  but  I  ask  what  would  be 
the  power  of  private  tutors,  if  there  were  no  discipline  in  the  Uni- 
versity, nothing  to  be  looked  forward  to,  nothing  to  be  feared,  and 
nothing  to  be  attained ;  —  when  the  man  who  only  attended  his 
private  tutor  once  in  a  month,  and  never  looked  into  a  book  mean- 
while, had  the  same  certainty  of  passing  through  the  trammels  of 
the  University  as  the  most  self-denying  and  indefatigable  student. 

*  It  has  happened  to  me  to  see  a  good  deal  of  the  rising  gener- 
ation of  the  profession.     I  was  myself  in  one  of  the  largest  semi- 
of  the  kind  in  Lincoln's  Inn  for  two  years,  and  I  have  had 
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pupils  of  my  own,  on  a  much  smaller  scale,  for  more  than  ten,  and 
there  are  few  things' which  have  pressed  more  upon  my  mind  than 
the  discomfiting  spectacle  which  law  students  present  to  those  who 
contemplate  them  with  the  knowledge  that  upon  the  present  sys- 
tem scarcely  one  in  every  five  has  a  single  chance  of  attaining 
that  proficiency  which  would  enable  him  to  keep  practice,  even- 
should  he  be  so  fortunate  as  to  obtain  it.  For  a  year  or  two,  per*, 
haps,  they  are  buoyed  up  by  connexions  ;  but  their  incompetence 
becomes  too  manifest,  and  their  bright  prospects  end  in  disap- 
pointment and  retreat ;  while  others,  who  have  nothing  hot  chance 
to  depend  on,  betray  their  utter  ignorance  in  the  first  casual  onset, 
of  practice  which  that  chance  throws  in  their  way.  These  are 
melancholy  contemplations  for  those  who  bear  in  mind  the  hopes, 
the  desires,  and  the  necessities  of  human  existence,  and  the  utter 
fallacy  practised  upon  parents  and  relatives,  who  ignorantly  ima- 
gine that  the  objects  of  their  anxieties  are  pursuing  the  road  to 
fortune  and  reputation. 

'  I  own  it  does  seem  to  me  more  than  usually  strange  that  in  such 
a  condition  of  legal  education  as  this, — a  condition  which  may  be 
considered  as  the  very  reductio  ad  absurdum  of  what  is  called  in 
America  the  "  let  us  alone  "  system  of  legislation,  —  there  should 
not  be  a  more  universal  feeling  in  this  metropolis  to  espouse  and 
support  the  establishment  of  law  professorships,  as  one  step  at 
least,  though  the  only  step  that  has  hitherto  been  taken,  towards 
a  more  hopeful  condition.  I  should  have  thought  that  when  so 
glaring  a  necessity  existed  in  legal  education  for  introducing  an- 
tagonist influences  against  the  pleasure-seeking  habit  of  the  age,  — 
against  the  idea  so  generally  entertained  by  young  men  of  the 
non-essentialness  of  severe  and  self-denying  dedication,  —  and 
against  the  blandishments  of  society,  and  the  seductions  of 
youth,  —  that  it  was  something  to  bring  a  number  of  students  into 
fi'equent  contact  and  communion  with  men  who  have  necessarily 
taken  very  different  views  of  life,  and  are  in  the  habit  of  finding 
their  pleasures  in  learned  research.  I  should  have  thought  it  was 
something,  that  there  were  persons  a  part  of  whose  business  and 
duty  it  should  be  to  fill  up  the  abrupt  chasm  between  general 
education  and  actual  practice,  by  resolving  the  ideas  of  art,  and 
the  mental  materials  of  the  practical  lawyer,  into  principles  and 
language  accessible  to  less-furnished  and  practised  minds.  I 
should  have  thought  it  was  something  to  have  the  flagging  interest 
of  the  student  excited  and  sustained,  his  course  directed,  his  views 
opened,  and  his  curiosity  inflamed ;  and  that  during  hours  when 
he  would  otherwise,  in  all  probability,  be  rarely  occupied  in  th/a 
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pursuits  proper  to  his  profession.  For,  assuredly,  no  law  pn^ssor 
would  discharge  his  duty,  unless  be  were  to  do  much  for  his  daas 
which  the  printed  books  in  their  hands  do  not  accomj^ish  for 
them.  He  must  throw  new  lights  on  the  study,  and  the  science ; 
he  must  open  new  interests ;  he  must  carry  the  law,  from  his  own 
practical  stores,  and  from  his  manner  o£  treatment,  beyond  the 
condition  in  which  it  is  to  be  found  in  the  printed  books;  he 
must  in  short  keep  the  minds  of  his  class  in  a  state  of  activity,  — 
▼ivacious  activity ;  he  must  emancipate  the  study  of  the  law  from 
that  apathy  and  drowsiness  into  which  it  is  too  apt  to  fall,  —  his 
business  must  be  to  infuse  the  spirit  of  research,  and  the  spirit  of 
discussion  into  those  who  resort  to  him ;  —  his  lectures  ought  to 
exercise  the  same  active  influence  over  their  minds  which  the  lec- 
tures of  the  experienced  medical  practitioner  do  over  the  minds 
of  a  medicel  class.  They  ought  to  be  an  excitement,  and  a  light, 
and  an  incentive  to  them  which  they  cannot  supply  by  any  solitary 
reading.  Only  by  such  means  can  I  conceive,  in  the  present  state/ 
of  legal  literature,  that  there  could  be  any  permanent  inducement 
to  frequent  the  law  lecture-room. 

^  I  know  that  the  extent  to  which  all  this  shall  be  done  muat  be 
mainly  dependent  on  the  talents  and  the  exertions  of  the  profes- 
sors ;  and  that,  in  the  language  of  a  celebrated  statesman, ''  we 
are  made  capable  of  conceiving  that  which  we  are  not  made  capa- 
ble of  executing;''  but  surely  it  is  something,  it  is  one  step  gained, 
to  have  men  standing  before  the  public,  whose  duties  are  but  ill 
fulfilled  unless  they  accomplish  some  portion  of  these  unqmestion^ 
able  benefits.' 

Though  the  London  University,  in  which  Mr.  Amos  is  law 
professor,  and  King's  College,  in  which  Mr.  Park  is  professor, 
are  understood  to  be  rival  institutions,  the  two  professors  seem 
to  be  on  the  most  friendly  terms.  Indeed  it  may  be  remarked 
as  a  general  fact,  that  the  profession  of  the  law  is  peculiarfy^ 
exempt  from  narrow  jealousies  and  personal  animosities  among 
its  members.  But  the  professors  in  these  two  institutions  are 
in  fact  engaged  in  a  common  enterprise,  the  effecting  of  a  par- 
tial revolution  in  the  system  of  professional  instruction.  They 
are,  therefore,  allies  as  well  as  rivals,  and  their  united  strength 
will  not  find  too  easy  a  task  in  overthrowing  the  prejudices  and 
influence  of  those  oracles  of  wisdom,  who  do  not  like  *  these 
novelties,'  of  whatever  kind  the  novelties  ihay  happen  to  be. 
In  reply  to  some  inquiries  on  the  part  of  Mr.  Park,  Mr.  Amos 
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says  in  a  letter,  introduced  in  the  body  of  this  introductory 
lecture : 

'  1  am  very  happy  in  ha?ing  a  fellow-laborer,  possessed  of  such 
qualifications  as  yourself,  in  accomplishing  what  I  consider  an 
Herculean  task;  —  the  eradicating  of  a  ^belief,  almost  universal 
among  law  students,  that  no  knowledge  is  worth  walking  and 
paying  for,  however  cheaply,  which  is  not  practical ;  —  and  that 
practical  knowledge  can  only  be  acquired  in  an  office.  These 
notions,  besides  being  sanctioned  by  prescriptive  usage,  recom- 
mend themselves  very  particularly  to  the  indolence  of  students. 
And  they  will  take  a  long  time  to  remove,  except  in  the  minds  of 
the  intelligent  and  the  few, 

'  I  entertain  great  hopes,  that  afler  you  have  had  some  experi- 
ence of  your  professorship,  in  instructing,  as  I  trust,  a  very  nu- 
merous class,  we  may  be  able  to  devise  some  plans  mutually 
beneficial  to  both  our  establishments,  and  redounding  to  the 
conomon  good  of  the  Law,  in  the  most  exalted  acc^tation  of  that 
ambiguous  word^' 

Mr.  Park  gives  some  hints  of  the  particular  system  of  instruc- 
tion which  he  proposes  to  adopt,  and  which  we  quote  for  the 
consideration  of  those  who  preside  over  similar  institutions. 

•  In  my  experience  of  my  own  private  pupils,  I  have  found  the 
groat  utility  of  thehr  connexion  with  me  has  been  my  constant 
presence  with  them  to  watch  over  and  prevent  the  formation  of 
erroneous  inferences  and  impressions  from  the  law  they  read 
themselves.  It  is  remarkable  how  liable  even  the  most  careful 
reader,  during  his  noviciate,  is  to  misapprehend  the  real  meaning 
and  scope  of  legal  propositions,  and  to  misconceive  their  real 
results.  I  have  found  half  an  hour's  discussion  with  my  presence 
and  assistance  has  enabled  me  to  right  a  pupil's  mind  on  points 
on  which,  perhaps,  without  that  assistance,  he  would  have  gone 
on  wrong  for  years,  at  the  risk  of  mystifying  and  perplexing  the 
surrounding  analogies.  Now  though  a  professor  cannot  do  this 
in  the  same  degree  with  his  class,  unless  indeed  he  were  to  insti- 
tute a  law  school,  t  think  he  can  by  frequent  analysis,  and  appli- 
cation of  the  scientific  rules  of  law  in  the  lecture-room,  take  the 
chance  of  correcting  a  great  many  erroneous  or  indigested  ideas. 
Although  he  draws  his  bow  at  a  venture,  the  chances  certainly 
are  that,  surrounded  as  he  is,  he  will  hit  somewhere.  And  if  this 
practice  is  persisted  in,  it  may  be  fairly  hoped  that  there  will  be 
few  of  Iris  auditors  who  will  remain  unpenetrated  by  his  legal  mis- 
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sites.  And  I  may  here  mention  that,  with  the  object  of  enlarging 
my  utility  to  the  class  in  this  point  of  view  as  much  as  possible,  I 
propose  to  open  a  Book  in  the  library  or  lecture-room  in  which 
any  two  members  of  the  cJass  shall  be  at  liberty  to  insert  any 
point  or  question  of  law  which  they  are  desirous  that  the  professor 
shall  expound,  or  lecture* upon;  and  I  intend  frequently  to  con- 
sult this  book,  and  introduce  such  subjects  into  my  course  as 
often  as  opportunity  allows.' 


ART.  III.— CHARACTERS  OF  REPORTS. 

Aleyn's  Reports.  *  Mr.  Justice  Dolben  took  occasion  to  say, 
the  publisher  had  much  wronged  the  author^  for  that  he  had 
the  original  manuscript,  and  had  compared  them,  and  found  it 
to  be  mistaken  in  several  cases,  even  as  to  the  very  resolutions 
of  the  court.'    2  Show.  164. 

Ambler^s  Reports.  *  His  reports  are  well  known  to  be  an 
extemely  careless  and  imperfect  production.  The  facts  of  most 
of  the  cases  are  stated  shortly  and  defectively;  in  many,  the 
dicta  of  the  judges,  in  some,  even  the  points  themselves  have 
been  erroneously  reported.  The  frequent  discovery  of  errors 
has  given  a  reputation  for  inaccuracy  to  the  publication,  which 
has  deprived  it  of  the  weight  to  which  it  would  have  been  en- 
titled from  the  respectable  name  which  is  prefixed  to  it.'  Pre- 
face to  Eden's  Reports.     See  Atkyns'  Reports,  infra. 

AtJcyns*  Reports.  '  A  reporter,  whose  authority  has  of  late 
been  often  questioned.'  2  Woodeson,  362.  'The  case  of 
Snee  y,  Prescoit  is  miserably  reported  in  the  printed  book ; '  [1 
Atk.  245.]  *and  it  was  the  misfortune  of  Lord  Hardwicke,  and 
of  the  public  in  general,  to  have  many  of  his  determinations 
published  in  an  incorrect  and  slovenly  way.'  Per  BuUer,  J.  6 
East,  28,  note. 

*  Unfortunately  Lord  Hardwicke's  judgments  in  general  are 
known  only  by  Mr.  Atkyns'  Reports,  which  are  extremely  in- 
accurate.'    Per  Mansfield,  C.  J.  5  Taunt.  64. 

*His  decisions'  [Lord  Hardwicke's]  *are  reported  in  the 
elder  Vesey,  and  Atkyns,  and  partly  in  Ambler,  and  Dickens ; 
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and  though  none  of  them  are  eminent  reporters,  either  for  accu- 
racy or  precision  in  the  statements  of  the  cases,  or  in  giving  the 
judgment  of  the  court,  yet  the  value  of  his  opinions,  and  the 
great  extent  of  his  learning,  and  the  solidity  of  his  judgment, 
have  been  sufficiently  perceived  and  understood.'  1  Kent's 
Com.  460. 

Ball  fy  Beatty^s  Reports.  See  Schoales  ^  Lefroy's  Re-' 
portsj  infra. 

Bamardiston^s  Reports  (in  Chancery).  ^Lord  Mansfield 
absolutely  forbid  the  citing  that  book ;  for  it  would  be  only  mis- 
leading students,  to  put  them  upon  reading  it.  He  said  it  was 
marvellous,  however,  to  those  who  knew  the  seijeant  and  his 
manner  of  taking  notes,  that  he  should  so  often  stumble  upon 
what  was  right ;  but  yet,  that  there  was  not  one  case  in  his  book, 
which  was  so  throughout.'    2  Bur.  1142,  in  margin. 

Bamardiston^s  Reports  (in  King's  Bench).  ^  *When  this 
book  was  cited.  Lord  Kenyon  observed  that  Bamardiston  was 
a  bad  reporter.'  •  1  East,  642,  note  (a).  *The  book  is  not  of 
much  authority.'  Doug.  333,  (3d  ed.)  note  (2).  « A  book  of 
still  less  authority  than  10th  Mod.'  Doug.  689,  (3d  ed.)  note 
(2). 

Barnes^  JSTotes.  *  Many  of  the  cases  reported  in  that  book 
are  not  law.'  Per  Heath,  J.  3  Bos.  &  Pul.  245.  He  *  has 
indeed  in  general  reported  the  practice  of  the  court  with  accu- 
racy.'   Per  BuUer,  J.  1  Bos.  &  Pul.  333-4. 

Blackstone^s  (William)  Reports.  *We  must  not  always 
rely  on  the  words  of  reports,  though  under  great  names  :  Mr. 
Justice  Blackstone's  reports  are  not  very  accurate.'  Per  Lord 
Mansfield,  Doug.  93,  (3d  ed.)  note.  But  see  Elsley's  Preface 
to  the  2d  edition  of  these  Reports. 

BunhuryU  Reports.  *Lord  Mansfield  said,  Mr.  Bunbury 
never  meant  that  tliese  cas^s  should  have  been  published ;  they 
are  very  loose  notes.'     6  Bur.  2658  -  9. 

Carthevifs  Reports.  Carthew,  *  in  general,  is  a  good  reporter.' 
Per  Lord  Kenyon,  2  D.  &  E.  776.  *  Carthew  is,  in  general, 
a  very  good  and  a  very  faithful  reporter.'  Per  Willes,  C.  J. 
Willes,  182.  'In  the  debate,  in  the  House  of  Lords,  on  the 
case  of  the  Bishop  of  London  v.  Fytche,  (30th  May,  1783) 
Lord  Thurlow  said  Carthew  and  Comberbach  were  equally  bad 
authority.'    Clarke's  Bibliotheca  Legum,  355. 
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Cases  in  Chancery.  In  oommentbg  on  Lockner  v.  SKrode,  (2 
Chan.  Cas.  48,)  Lord  Loughborough  said,  ^  that  case  is,  as  most 
of  the  others  are  in  the  same  bode,  grossly  misreported.*  I  H» 
B.  332.  ^  The  volumes  entitled  *^  Reports  of  Cases  taken  and 
adjudged  in  the  Court  of  Chancery  in  the  reign  of  Charles  L, 
Charles  IL,  James  IL,  William  III.,  and  Queen  Anne,"  and 
another  contemporary  work  of  the  same  character,  eotkled 
^  Cases  argued  and  decreed  in  the  High  Court  of  Chancery," 
are  both  of  them,  in  their  general  character,  loose,  meagre,  and 
inaccurate  reports,  of  not  much  weight  or  authority.  But  the 
report  of  some  cases  decided  by  Lord  Chancellor  Cowper,  in 
the  third  and  last  volume  of  the  Reports  in  Chancery,  and  the 
great  case  of  the  Duke  of  Norfdky  and  the  case  of  Baih  and 
JUontagucj  at  the  conclusion  of  the  Cases  in  Chancery,  are 
-distinguished  exceptions  to  tbb  complaint.'  I  Kent's  Com. 
458. 

Cases  in  Equity,  during  the  time  of  the  late  Lord  Chancellor 
Talbot  —  cited  as  Cas.  Temp.  Talbot,  and  sometimes  as  For- 
rester's Reports.  *  Though  published  without  a  name  —  wiU 
always  be  a  credit  to  the  ingenious  compiler.'  Simpson's  Re- 
flections on  the  Study  of  the  Law,  chap.  IX.  *  The  cases  are 
well  reported,  and  have  a  reputation  for  accuracy.'  I  Kent's 
Com.  460.  ^The  collection  is  well  known  to  have  been  taken 
from  the  notes  of  Mr.  Forrester,  a  gentleman  of  considerable 
eminence  in  the  profession,  in  his  time  ;  and  though  originally 
published  under  no  inconsiderable  disadvantage,  without  the 
sanction  of  the  author's  name,  has  notwithstanding,  from  the 
moment  it  first  met  the  public  eye,  been  held  in  high  estimaticm 
for  the  decisions  contained  in  it,  the  distinguished  aUlity  of  Uie 
judge  who  pronounced  them,  and  the  accuracy  with  which  they 
have  been  communicated  to  posterity.'  Preface  to  the  Sd  edi- 
tion, by  John  Griffith  Williams,  Esq. 

Cokeys  Reports.  '  His  reports  contain  such  diversity  of  matter,, 
and  that  so  profound  and  fundamental,  that  whosoever  is  versed 
ift  them  can  do  no  less  than  m»ke  a  sound  lawyer.  A  man  he 
was  of  such  a  moderate  spirit  (well  becoming  his  motXOj  prudens 
qttia  patiens)  that  he  weighed  the  balance  so  jusdy  between  the 
sovereign's  prerogative,  and  the  subject's  privilege,  that  each 
party  challenge  him  for  their  own.  To  say  more  of  him  were 
to  sav  too  little,  and  put  an  affiront  upon  the  world,  to  soppose 
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di0y  neitber  loMw  bim  nor  bis  works.'  Phillips'  Studii  Legalts 
Ratio  (3d  ed.)  1 15-^-*6.  *  Some  of  the  most  vtluable  of  the  ancieiit 
reports  are  those  published  by  Lord  Chief  Justice  Coke ;  a  man 
of  infinite  learning  in  his  profession,  though  not  a  litde  infected 
with  the  pedantry  and  quaintness  of  the  times  he  lived  in,  which 
appear  strongly  in  all  his  works.  However  his  writings  are  so 
highly  esteemed,  that  they  are  generally  cited  without  the 
author's  name.'  1  Bl.  Com.  72.  >Lord  Coke's  Reports 
deservedly  stand  at  the  head  of  the  ancient  reports,  as  an  im- 
mense repository  of  common-law  learning.  Lord  Bacon  said, 
that  had  it  not  been  for  Sir  Edward  Coke's  reports,  the  law  in 
that  age  would  have  been  almost  like  a  ship  without  ballast. 
Much  of  the  various  and  desultory  learning*  in  these  reports  is 
law  to  this  day.  Lord  Coke  said,  that  he  endeavored,  in  his 
reports,  to  avoid  obscurity,  ambiguity,  and  prolixity.  It  is  sin- 
gular that  he  should  have  so  egregiously  failed  in  his  purpose. 
With  all  their  defects.  Lord  Coke's  reports  are  a  standard  work 
of  that  age,  and  they  are  alone  sufficient  to  have  discharged 
him  of  that  great  obligation  of  duty  with  which  be  said  he  was 
bound  to  his  profession.  Lord  Coke  was  a  judge,  whom  power 
could  not  break,  nor  fav6r  bend.'     1  Kent's  Com.  449-451. 

Comherbadi's  Reports.  *  In  the  case  of  the  Bishop  of  London 
V.  Fytche,  in  the  House  of  Lords,  26tb  May,  1783,  BuUer,  J., 
taking  notice  of  a  case  cited  from  Comberbach,  and  of  one  cited 
from  Noy's  Reports,  observed  that  they  were  books  of  no  author- 
ity, and,  if  bis  memory  did  not  greatly  fail  him,  they  bad  beei> 
forbidden,  by  some  former  judges,  to  be  cited  at  the  bar.'  Clarke's 
Bibliotbeca  Legum,  355.     See  Carthew^s  Reports^  supra, 

Cox*s  Casts  in  Equiiy-^^sxe  neat,  brief,  and  perspkuoos 
reports  of  unquestionable  accuracy.'     1  Kent's  Com.  461. 

Croke^s  Reports.  '  Reports  of  as  good  matter  and  artificial 
brevity  as  any  extant ;  yet  so  full,  that  scarce  any  thing  worthy 
of  note  is  omitted ;  especially  the  second  part,  containing  more 
matter  of  law  than  those  tluit  are  of  thrice  the  bulk ;  and  are 
the  rather  to  be  esteemed  much  of,  because  they  are  the  product 
of  critical  times.'  Phillips'  Studii  LegaKs  Ratio  (3d  ed.)  116, 
*  Croke's  Reports  are  a  work  of  credit  and  celebrity  among  the 
dd  reporters.  They  commence  about  the  time  that  Dyer 
ended,  and  were  first  published  under  the  protectivateof  Crom** 
well.     From  the  character  of  the  judge,  his  gravity,  learning. 
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dfligence  and  advantages,  and  from  the  precisioa  and  brevkjrof 
bis  cases,  these  reports  have  sustained  their  character  in  every 
succeeding  age,  and  are,  to  this  day,  familiarly  referred  to,  as  an 
authentic  repository  of  the  common  law.'    1  Kent's  Com.  451. 

Do/tffon'f  Reports.  Seijeant  Hendon  cited  the  reports  of 
Dalian,  printed  at  the  end  of  Ashe's  Tables,  *  and  Hobart  de- 
manded of  him  by  what  warrant  those  reports  of  Dalison  came 
in  print.'  Winch,  43.  See  also  Grrimston's  Preface  to  Cro. 
Eliz.  '  But  certainly  that  was  not  the  first  time  that  DaHson's 
Reports  were  cited,  though  it  perhaps  was  the  only  time  in 
which  the  authority  of  them  was  questioned.'  Rowe's  Preface 
to  Benloe  &  Dalison's  Reports.  There  are  but  eleven  cases^ 
reported  by  Dalison,  appended  to  Ashe's  Tables,  and  the  same 
are  also  inserted  at  the  end  of  KeQwey's  Reports.  These  eleven 
cases  are  also  inserted  in  the  volume  of  Dalison's  Reports,  pub* 
lished  in  1689,  under  the  allowance  and  approval  of  Lords  Chief 
Justices  Wright  and  Herbert,  and  Mr.  Justice  Atkins. 

Davis*  Reports  (of  cases  in  King's  Bench  in  Ireland). 

*  Davis'  Reports  are  not  canonical.'  Per  Jones,  J.,  Latch, 
238.  Palm.  462.  *  They  were  made  for  the  meridian  of  Ire- 
land only.'  Per  Dodderidge,  J.  ib.  *  Davis'  Reports  of  the 
decisions  in  that  country '  [Ireland]  *  are  cited  as  authority  here*' 
Per  Lord  Kenyon,  4  D.  &  E.  194. 

Dickens*  Reports.  *  Mr.  Dickens  was  a  very  attentive  and 
diligent  register,  but  bis  notes,  being  rather  loose,  were  not 
considered  as  of  very  high  authority ;  he  was  constantly  referred 
to,  to  know  if  he  had  any  thing,  on  such  and  such  subjects,  in 
his  notes ;  but  if  he  had,  the  register's  books  were  always  re- 
ferred to.'  Per  Lord  Redesdale,  1  Scho.  fc  Lef.  240.  *  The 
accuracy  of  the  book  being  very  questionable,'  &c.  Per  Mr. 
Sugden  —  Law  of  Vendors  and  Purchasers,  (2d  ed.)  139.  See 
Atkyns*  Reports^  supra. 

Dyer*s  Reports,  *  A  work  full  of  pleasure,  diversity,  and 
deep  learning.'     Phillips'  Studii  Legalis  Ratio,  (3d  ed.)  114. 

*  The  reports  of  Dyer  have  always  been  held  in  high  estimation ; 
for  Dyer  presided  as  Chief  Justice  of  the  G.  B.  for  upwards  of 
twenty  years,  and  was  distinguished  for  learning,  ability,  and 
firmness.'  1  Kent's  Com.  448.  *  The  marginal  notes  in  Dyer 
are  good  authority }  they  were  written  by  Lord  Chief  Justice 
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Treby.'  Per  BuUer,  J.  2  D.  &  E.  84;  and  per  Lord  Hard- 
wieke,  I  V^s.  386.  ^Tbe  cases  ioserted  io  the  margiii  of 
Pygr  are  of  great  authority^  being  collected  by  Lord  Chief  Jus- 
tice Treby.'  Per  Williams,  Seq't.  1  Saqod.  69,  mU  (I).  la 
jBw  v.  BraHer^  he^gh  C.  C.  (3d  edO  237,  *  the  prisoner  was 
emvioU^ ;  but  the  judgment  was  respited,  on  a  doubt  created 
by  a  margmal  note  to  a  case  in  Dyer's  Reports ;  for  these  notes, 
baying  been  nsad^  by  iiord  Chief  Justice  Treby,  are  considered 
of  great  weight  and  authority;  and  it  was  submitted  to  the 
twelve  judges,'  who  decided  that  the  conviction  was  wrong« 

*  The  two  late  reporters  are  Mr,  Plowden,  and  Sir  James  Dyer, 
who,  by  a  several  and  distinct  kind  of  discourse,  have  both 
labored  to  profit  posterity.  Some  humors  do  more  fancy 
Plowden  for  his  fulness  of  argument,  and  plain  kind  of  proof; 
others  do  more  like  Dyer  for  his  strictness  and  brevity.  Plow** 
den  may  be  compared  to  Demosthenes,  and  Dyer  to  Phocion, 
both  excellent  men,  of  whom  Plutarch  reporteth,  that  such 
things  as  were  learnedly,  wittily,  copiously,  and  with  admiratioq 
dilated,  and  delivered  at  large  by  Demosthenes,  were  shut  up 
in  few  words,  compendiously  recited,  and  with  admiratbn  han«^ 
died  of  Phocion.'     Fulbeck's  Directbn,  chap.  III. 

*  JSde»'«  Reportf  of  the  decisions  of  Lord  Northingtoo,  the 
successor  to  Lord  Hardwicke,  are  very  authentic,  and  highly 
esteemed.  They  surpass  in  accuracy  the  reports  of  Ambler  or 
Pickens  within  the  same  period,  and  the  authority  of  Lord 
Nortbington  is  very  great.'     1  Kent's  Com.  461. 

Equity  Ccues  Abridged.  *  A  book  of  good  authority.'  Per 
counsel,  1  Ves.  Jr,  647.  <It  is  generally  supposed  that  the 
author  of  I  Eq.  Cas,  Ab.  and  of  Precedents  in  Chancery  is  the 
ijfame  persop.'  Per  wunsel,  3  Ves.  Jr.  385.  See  Precedent^ 
in  Chancery^  infra^ 

Fitzgibbons^  Reports,  *  A  hook  pf  small  authority.'  An^ 
drews  75,  Per  the  reporter*  '  A  book  of  no  authority.'  Per 
Lord  Hardwicke,  3  Atk.  610. 

Freeman^$  Reports.  It  was  said  by  counsel  (Cowp.  16,  and 
3  Ves.  Jr.  285)  dtat  this  is  a  book  of  no  authority.  ^  Lord 
Mansfield  said  that  some  of  the  cases  in  Freeman  were  very  well 
prepoarted.'  Cowp.  15,  no^e.   *  The  Solicitor  General '  [Mitford] 

*  observed  that  Mr.  Freeman's  notes,  though  not  of  much  repu- 
tation, are  better  than  they  are  supposed  to  be ;  that  the  char- 
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acter  they  bad  arose  from  their  being  stoleo  by  a  servant  and 
published  without  the  privity  of  the  family.  The  Lord  Chan- 
cellor '  [Loughborough]  *  said  they  were  generally  good.'  3  Ves. 
Jr.  580,  note.  *  Some  of  the  cases,  and  those  chiefly  in  the 
Common  Pleas,  are  not  to  be  found  elsewhere.  A  far  greater 
number  are  to  be  found  nowhere  except  in  books  so  remarkable 
for  inaccuracy  as  Keble,  or  of  such  apocryphal  authority  as  the 
Modem  Reports.  In  this  view,  the  Reports  of  Freeman  may 
be  deemed  valuable,  as  tending  to  throw  additional  light  upon 
the  judicial  determinations  of  the  courts  during  a  period  of  time 
illustrated  by  the  names  of  Vaughan,  Hale,  North,  and  Holt.' 
Smirke's  Preface  to  2d  ed.  of  these  Reports. 

OUbtrtU  (Equity)  Reports.  *22d  June,  1737,  Easter 
Term,  10  and  11  Geo.  11.  in  the  Com.  Pleas,  Mr.  Seij. 
Wynne,  in  an  argument  this  day  in  court,  quoted,  as  an  author- 
ity, a  case  in  these  Reports.  The  court  exploded  the  book, 
and  told  the  seijeant  they  hoped  he  would  quote  cases  from 
some  better  authority.'    Clarke's  Bibliotheca  Legum. 

Hardvncke^s  Reports  —  cited  Cos.  Temp.  Hardw.  and  some- 
times Annaltfs  Rep.  *  These  are  sometimes  erroneously  re- 
ferred to  as  being  Lord  Annaly's.  I  have  had  some  curiosity 
in  bquiring  into  the  manner  in  which  these  cases  have  been 
introduced  to  the  public.  By  whom  they  were  taken  or  com- 
piled, I  have  not  been  able  to  discover.  I  can  trace  them  no 
farther  back  than  to  the  hands  of  the  late  William  Harward,  Esq. 
Barrister  at  Law,  to  whom  they  were  given  by  some  person 
whose  name  I  have  not  learned.  About  the  year  1768,  Mr. 
Harward  gave  them  to  Mrs.  Elizabeth  Lynch,  bookseller  in 
Dublin ;  and  Lord  Annsily  (to  whom  Mr.  Harward  had  given  a 
copy  of  the  cases)  gave  her  an  Index  which  he  had  formed  for 
his  own  use.  From  these  materials  (not  prepared  for  the  press) 
was  published  the  Dublin  edition  which  bears  date  A.D.  1769. 
Before  this  edition  made  its  appearance,  Mrs.  Lynch  sent  the 
copy  to.London  and  sold  it  to  a  bookseller  there,  who  had  it 
revised,  with  the  addition  of  many  references.  As  those  cases 
are  erroneously  ascribed  sometimes  to  Mr.  Harward,  and  some- 
times to  Lord  Annaly,  and  in  the  title  of  the  London  edition  are 
said  to  have  been  published  under  the  inspection  of  a  noble  Lord 
and  an  eminent  Lawyer,  (meaning,  I  presume.  Lord  Annaly 
and  Mr.  Harward,  who  were  not  otherwise  concerned  in  the 
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publicatioii  than  as  I  have  mentioned)  I  thought  it  not  improper 
to  mention  these  particulars  relating  to  those  reports.'  Vernon's 
Preface  to  2d  ed.  of  Andrews'  Reports. 

Hetley^s  Reporit.  '  In  the  re  ign  of  James  1.  Lord  Chancel- 
lor Bacon  procured  the  revival  of  the  ancient  office  of  reporter, 
but  it  was  soon  dropped  again,  and  does  not  seem,  while  it  con- 
tinued, to  have  be«n  productive  of  the  advantages  expected  from 
it.  I  know  of  no  reports  attributed  to  the  persons  then  nomi- 
nated to  the  office,  except  those  printed  in  the  name  of  Serjeant 
Hetley,  who,  as  we  are  told  in  the  title-page,  was  "  appointed 
by  the  king  and  judges  for  one  of  the  Reporters  of  the  Law." 
Whether  it  was  he  or  the  Lord  Keeper  Littleton  who  was  really 
the  author  of  these  reports,  (many  of  them  being  exact  dupli- 
cates of  those  ascribed  to  Litdeton)  they  are  far  from  bearing 
any  marks  of  peculiar  skill,  information,  or  authenticity.'  Pre- 
Jace  to  Douglas'  Reports.  '  Sir  Thomas  Hedey's  Reports  are 
profitable  for  reading,  he  being  one  set  apart  for  that  purpose.' 
Phillips'  Studii  Legalis  Ratio,  (3d  ed.)  117. 

Hoharfs  Reports.  *  Like  die  reports  of  Lwd  Coke,  they 
are  defective  in  method  and  precision,  and  are  replete  with 
copious  legal  discussions.  Hobart  was  Chief  Justice  of  the  C. 
B.  and  a  very  great  lawyer.'  1  Kent's  Com.  460.  *  Of  Sir 
Henry  Hobart,  Justice  Coke  hath  this  encomium — that  he  was 
a  most  learned,  prudent,  grave  and  religious  judge.'  Phillips' 
Studii  Legalis  Ratio  (3d  ed.)  117.  'Excellent  volume  of  re- 
ports.' Per  ILiord  Kenyon,  6  D.  fc  E.  441.  See  advertise- 
ment to  the  American  edition  of  Hobart's  Rep.  Popham's 
ReportSy  infra. 

Holfs  Reports.  See  Reports  of  Gases  determined  by  Lord 
Holty  infra. 

Jones^  (William)  Reports.  *In  Easter  Term,  3  W.  &  M. 
it  was  declared  by  the  whole  court,  on  consideration  had  of  the 
case  of  Crisp  v.  Prattj  p.  437,  that  this  book  was  very  judi- 
ciously written.'  Reed's  Bibliotheca  Nova,  282.  (Probably  this 
was  said  during  the  discussion  of  J^ewton  v.  Trigg,  3  Mod.  327, 
and  in  other  books  —  though  it  is  not  mentioned  in  any  of  the 
reports  of  that  case.  It  may  be  observed  also  that  the  remark 
of  Lord  Kenyon,  concerning  Vernon's  Reports,  hereafter  men- 
tioned, is  not  contained  in  the  Report  of  the  case  of  Hadley  v. 
Clarke.     See  Vemon^s  Reports,  infra.)     *  No  book  of  law  is 
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to  ill  corrected^  or  to  31  priottd  ts  tbtt/  P^  Lord  Nbttbg- 
bam,  S  Cb.  Rep.  34. 

Keble*s  Reports.  *  A  book  of  do  ttufhorhjr.^  Per  counsel^ 
Cowp.  16«  'This  book  does  not  stand  in  tbe  highest  degree 
of  authority  in  general.^  Per  Ashhurst^  J.  4  D.  fe  E«  646. 
*  As  to  tbe  case  cited  from  3  Kebk^  mjr  brother  Ashborst  bas 
already  observed  that  that  reporter  is  not  always  accurate ;  and 
if  any  instance  were  wanting  to  warrant  the  obsenration,  tbei 
ease  referred  to  would  prove  it ;  because  be  there  referred  td 
another  case  of  his  own  reporting,  as  of  the  preceding  temi^ 
which  is  not  there  to  be  found.'  Per  Lord  Kenyon,  4  D<  &  E^ 
649.  <  The  case  cited  from  Levinz  is  entitled  to  greater  con- 
sideration than  that  in  Keble,  who  was  a  bad  reporter/  Per 
Lord  Kenyon,  3  D.  &  E.  17.  <  Another  case,  in  3  Keble  540, 
is  a  loose  note  by  a  bad  reporter.'  Per  Lord  Mansfield,  Dong. 
305.  *  Levinz  is  a  much  better  reporter  than  Keble.'  Per 
Lord  Mansfield,  5  Bur.  2731.  'Keble,  though  an  inaccurate 
reporter,  yet  [is]  a  tolerable  historian  of  tbe  law.'  Per  Burnet, 
J.  3  Wils.  330.  *  Keble  seldom  enlightens  anything.'  Per 
WiUes,  C.  J.  Willes,  245.  « Keble,  though  far  from  being  an  ac- 
curate, is  a  pretty  good  register.'  Per  Lord  Hardwicke,  Ridg- 
way,  100.  *  I  have  heard  Lord  Kenyon  say,  that  Keble  was  a 
feeble  reporter.'  Ridgway,  100,  note  by  the  reporter.  See 
Freeman*s  Reports^  supra. 

Leonardos  Reportt.  *  Mr.  Leonard's  Reports  contain  many 
excellent  matters  and  points  of  law,  and  have  been  approved 
by  the  perusal  of  learned  persons  in  their  course  of  practice/ 
Phillips'  Studii  Legalis  Ratio,  (3d.  ed.)  117-8.  *  Which,  of 
the  books  that  have  lately  come  out,  is  one  of  the  best.'  Per 
Lord  Nottingham,  3  Ch.  Rep.  31. 

Levinz  Reports.    See  Keble^s  Reports^  supra. 

Marches  Reports.  *  A  very  indifferent  reporter.'  Per  Ldrd 
C.  J.  Parker,  10  Mod.  138. 

Modern  Reports  (12  vols.).  Vol.  2d.  •  Mr.  Carthew  cited 
a  case  in  2  Mod.  97  — to  which  Hok,  Chief  Justice,  in  ira  said 
that  no  books  ought  to  be  cited  but  those  which  were  licensed 
by  the  judges.'  1  Ld  Raym.  537.  (See^  as  to  the  licensing 
of  Reports,  in  former  times,  Preface  to  5  Mod.  (Leach's  ed*) 
— Prefix  to  Cunningham's  Reports— Preface  to  Douglas' 
Reports.) 
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Vol.  4tb*  ^  Bee  the  incOQteni#oces  ot  the^  scrambling  re- 
portis ;  they  will  make  us  appear  to  posterity  like  a  parcel  rf 
blockbeada.'     Per  Powell,  J*  2  Ld.  Raym.  1072. 

Vol.  6.  *  In  the  Countus  of  Bfidgeioaier  v.  Duke  of  BoU 
ion^  (6  Mod*  106)  well  reported  in  a  book  of  no  great  repute, 
&c.'  Pct  Lord  Hardwicke,  1  Ves.  11.  'Not  a  book  of  the 
greatest  authority,  or  most  correctness.'  Per  Lord  Hardwicke^ 
Ridgway,  12e» 

Vol.  8th.  •  A  miserably  bad  book.*  1  Bur.  386,  in  margin. 
*  A  book  of  no  authority.'  Per  counsel,  2  Bur.  1062.  A  cas0 
being  cited  from  8  Mod.  267,  '  the  court  treated  that  book  with 
the  contempt  it  deserves.'  3  Bur.  1326,  in  margin.  In  7  D. 
&  E.  239,  Lord  Kenyon  said  nine  cases  out  of  ten  in  that  book 
(8  Mod.)  are  totally  mistaken. 

Vol.  10th.  *The  obiter  saying  in  10  Mod.  (if  it  was  a  book 
of  better  authority  than  it  is)  would  signify  nothing,  fee.'  Per 
Lord  Mansfield,  1  Bur.  153.  *The  book  isof  Kttle  authority.^ 
Per  Buller,  J.  Doug.  61.  See  Barnardi$torCs  Reports  (in 
Kings  Bench)  mprai 

Vol.  1 1th.  *  A  book  of  no  authority.'  Per  counsel,  Cowp. 
16. 

Vol.  12th.  *  12  Mod.  is  not  a  book  of  any  authority.'  Per 
Buller,  J.  Doug.  83.  *  Of  very  little  authority.'  Peake  dd 
Ev.  (2d  ed.)  41.    See  Fteeman^s  Reports,  supra. 

Moore's  (Sir  Francis)  Reports,  *  Moore  is  a  very  accurate 
Reporter.'    Per  Lord  Ellenborough,  2  Smith,  126. 

Moseley's  Reports.  *  A  book  of  little  authority.'  Per  coun- 
sel, 5  D.  fe  E.  660.  *  The  authority  of  that  book  is  very 
smaD.'  Per  Thompson,  B.  3  Anst.  861.  Counsel  cited  a 
ease  from  Moseley,  *  which  book  Lord  Mansfield  told  him  he 
should  not  have  quoted.'  5  Bur.  2629.  <  That  book  has  heed 
brought  into  some  disrepute  by  a  saying  of  Lord  Mansfield's, 
that  no  man  should  cite  Moseley.  1  myself  think  very  differ- 
entty  from  Lord  Mansfield  on  that  subject,  having  always  con- 
sidered Moseley^s  reports  as  a  book  possessing  a  very  consider- 
able degree  of  accuracy.'    Per  Lord  Eldon,  1  Merivale,  92. 

*  Lord  Eldon  is  presumed  to  have  been  a  better  judge  of  the 
merits  of  the  work  'than  Lord  Mansfield.  *  It  is  fortunate  that 
we  have  even  so  imperfect  a  view  of  the  decisions  of  Lord 
King,  who  WAS  an  eminent  scholar,  and  to  whom  Mr.  Locke 
bequeathed  his  papers  and  library.'     1  Kent's  Com.  460. 
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Aby'f  Reports.  *  That  book  has  always  been  conridered  as 
a  bad  authority.'  Per  BuUer  J.  SD.ia  E.  424.  'Twisdea 
(J.)  said  he  whoUy  rejected  that  authority ;  for  it  was  but  an 
abridgment  of  cases  by  Serjeant  Size,  who,  when  be  was  a 
student,  borrowed  Noy's  Reports,  and  abridged  them  for  his 
own  use.'  1  Vent.  81.  2  Keb.  652.  See  Comberbach's  Re- 
portif  supra.  ^  Though  the  book  is  known  by  the  name  of  that 
very  learned  lawyer  [Noy]  yet  there  is  not  the  least  reason  to 
suppose  that  such  a  loose  collection  of  notes  was  intended  by 
him  for  the  public  eye.'  Per  Mr.  Hargrave,  note  to  Ck>.  Lit. 
54.  a.  '  Noy's  Reports  are  of  no  credit.'  Per  Kent,  C.  J.  2 
Johns.  R.  72. 

Plowderi^s  Reports.  *  The  Engliih  edition  of  Mr.  Pbw- 
den's  Commentaries,  which  most  deservedly  bear  as  high  a 
character  as  any  book  of  Reports  ever  published  in  our  law, 
has  a  great  number  of  additional  references  and  some  notes ; 
both  of  these  are  generally  very  pertinent,  and  show  great  in- 
dustry and  judgment  in  the  editor.'  Per  Mr.  Hargrave,  note 
to  Co.  Lit.  23.  a.  '  Mr.  Barrington  styles  Plowden  the  most 
accurate  of  all  reporters.  What  makes  these  reports  more  par- 
ticularly valuable  is,  that  they  were  compiled  principally  with  a 
view  to  the  improvement  of  students.'  Reed's  Bibliotheca 
Nova,  289.  '  It  is  a  work  full  of  argument  and  plainness  of 
propf.'  Phillips'  Studii  Legalis  Ratio,  (3d  ed.)  113.  *  They 
bear  as  high  a  reputation  for  accuracy  as  any  ancient  book  of 
reports.  The  work  is  distinguished  for  its  authenticity  and  ac- 
curacy, and  is  exceedingly  interesting  and  instructive,  by  the 
evidence  it  affords  of  the  extensive  learning,  sound  doctrine,  and 
logical  skill  of  the  ancient  English  bar.'  1  Kent's  Com.  448-:9. 
'  I  would  recommend  Plowden's  Commentaries  to  the  student's 
careful  perusal ;  and  if  he  hath  any  relish  for  strong  reasoning 
and  clear  expression,  he  will  find  his  trouble  amply  made 
amends  for,  by  the  knowledge  he  will  acquire  from  that  most 
accurate  and  judicious  performance.'  Simpson's  Reflections  on 
the  study  of  the  Law,  chap.  ix.     See  Dyer*9  Reports^  supra. 

Popham^s  Reports  —  properly  so  termed  —  occupy  only  123 
pages  of  the  volume :  the  rest  is  filled  with  an  addition  of  cer- 
tain select  cases  in  the  time  of  King  James  and  King  Charles* 
*  The  said  part  of  Popham's  Reports,  being  reported  by  an  un- 
certoin  author,  ought  not  to  be  regarded.'    Per  Lord  Holt,  1 
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lid.  Raym.  626.  '  The  opinion  in  Poph.  126  is  of  no  author* 
ity  ;  for  it  is  amongst  the  additional  cases,  and  not  reported  by 
Popham.'  Per  Lord  Holt,  1  P.  W.  17.  Sir  Baptist  Hicke's 
easCi  (Poph.  139)  was  cited  by  Hyde,  C.  J.,  and  he  added  — 

*  which  I  vouch,  because  I  heard  it ;  not  for  the  authority  of  the 
book,  which  is  none.'  1  Keb.  676.  *  The  reports  of  Loi:ds 
Popham  and  Hobart '  [i.  e.  those  prepared  by  Popham]  *  con- 
tain matter  profound,  yet  with  convenient  brevity ;  works  of 
great  authority  and  use.'  Phillips'  Studii  Legalis  Ratio,  (3d 
ed.)  117. 

Precedents  in  Chancery — *  which  I  think  the  best  book  of 
chancery  reports  extant.'  Per  Willes,  C.  J.  7  Mod.  304, 
(Leach's  ed.)  Gumett  v.  Wood,  T.  13  Geo.  II.  In  6  Vin. 
Ab.  408,  in  margin,  it  is  said  the  notes  of  these  cases  were 
taken  by  Mr.  Pooley,  a  barrister  of  considerable  reputation  at 
that  time.  *  It  has  also  been  said,  that  Lord  Hardwicke  ob- 
served, that  the  notes  down  to  1708  were  taken  by  Mr.  Pooley, 
and  the  remainder  by  Mr.  Robins.'  Preface  to  2d  ed.  of  the 
work,  by  Thomas  Finch,  Esq.  *  A  book  of  considerable  au- 
thority.'   Per  Lord  Loughborough,  6  Ves.  Jr.  664. 

Raymond^s  (Lord)  Reports.  *  As  to  the  case  of  Cole  v. 
Davies  Sf  ah  reported  in  1  Ld.  Raym.  724  —  these  notes  were 
taken  m  10  W.  3,  when  Lord  Raymond  was  young,  as  short 
hints  for  his  own  use ;  but  they  are  too  incorrect  and  inaccurate 
to  be  relied  on  as  authorities.'     Per  Lord  Mansfield,  1  Bur.  36. 

*  The  case  in  1  Ld.  Raym.  725,  is  a  short  note  taken  by  Lord 
Raymond  when  he  was  very  young ;  not  even  the  name  of  the 
case  is  given :  and  it  does  not  appear  what  the  case  was,  or 
how  the  question  arose.'    Per  Lord  Kenyon,  3  D.  &  E.  261-2. 

*  The  reports  of  Lord  Raymond,  and  of  Serjeant  Wilson,  are 
peculiarly  valuable  to  the  pleader  for  the  many  useful  entries 
and  forms  of  pleading  which  accompany  the  cases.'  1  Kent's 
Com.  455. 

Reports  of  all  the  eases  determined  by  Sir  John  Holt  (cited 
as  Holt's  Reports).  'A  book  of  no  authority.'  Per  Lee,  C. 
J.  1  Wils.  15. 

Reports  of  cases  in  the  Court  of  Chancery — in  the  reigns  of 
K.  Charles  I.,  K.  Cl^arles  II.,  K.  James  IL,  K.  William  UI^ 
and  Q.  Anne.     See  Cases  in  Chancery,  supra. 

Reports  of  eases  in  Chancery  —  from  the  25th  to  the  33d  of 
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K.  Charles  11.  duripg  the  time  Sir  Heoetge  Finch  wu  Lor4 
Chancellor  —  commooly  cited  as  Rep.  Temp.  Finch.  'Said 
per  Lord  Hardwicke,  that  the  book  of  Reports  of  case»  iq 
Equity  in  Lord  Nottingham's  time  was  of  nQ  authority.'  .  L 
Wils.  163.  <  A  book  of  no  authonQr/  Per  Lord  Hardwicke, 
3  Atk.  334. 

SalkeUPs  Reports  (3d  volume)*  *  That  case  of  Chdmrfori 
Workhouse  is  in  the  third  volume  of  Salkeld's  Reports  which  he;^ 
not  been  admitted  to  be  of  authority  here.'  Per  Liee,  C.  J.  ia 
Olive  V.  Ingramj  as  reported  in  7  Mod.  269  (Leaph's  ed.), 
♦  A  book  of  no  authority,'  Per  Lee,  C.  J.,  Andrews,  228. 
^  Lord  Kenyon  observed,  that  the  authority  of  the  third  part  of 
Salkeld  was  not  to  be  relied  on,  unless  corroborated  by  other 
books ;  and  it  had  been  often  denied  by  Mr.  Justice  Foster.' 
2  East,  8,  note  (6).  'When  this  authority'  [3  Salk.  390.] 
^  was  cited,  the  Chief  Justice '  [Parsons]  ^  observed  that  th9 
third  volume  of  Salkeld's  reports  was  a  book  of  no  authority, 
being  a  posthumous  collection,  and  consisting  only  of  a  compi-* 
lation  of  such  cases  as  Salkeld  himself  considered  as  uqwordiy 
of  publication.'    8  Mass.  Rep.  258,  note. 

Saunder^s  Reports.  ^  As  Saunders  was  so  very  learned  a 
maa  and  so  well  skilled  in  pleading,  I  think  I  need  not  mention 
any  other  authorities  after  him.'  Per  Willes,  Q.  J.  Willes,  479. 
^  This  book  is  much  esteemed  by  the  profession,  as  well  on  ac* 
count  of  its  subject,  which  consists  chiefly  of  decided  cases  upon 
pleading,  as  of  the  concise,  clear,  and  pointed  method  in  which 
the  decisions  are  given  in  it.  The  entries  are  also  in  general 
very  good,  and  deserve  the  perusal  and  attention  of  the  student.' 
Serjeant  Williams'  Preface  to  his  edition  of  these  Reports, 
<  Saunders  was  much  the  most  accurate  of  the  reporters  of  his 
time.'  Per  Wilraot  and  Yates,  Js,  3  Bur.  1730.  'That  ex- 
cellent book,  the  Reports  of  Saunders,  made  more  excellent  by 
a  late  edition.'  Per  Lord  Eldon,  2  Bos.  &  Pul.  23.  *They 
are  particularly  valuable  to  the  practising  lawyer,  as  a  book  of 
precedents  as  well  as  of  decisions.'     1  Kent's  Com.  452. 

Schoales  fy  Lefroy^s  Reports.  *  The  reported  decisions  of 
Lord  Redesdale  and  lx)rd  Manners,  in  the  Irish  Court  of 
Chancery,  are  to  be  placed  on  a  level,  in  point  of  authority, 
with  the  best  productions  of  the  English  bench.'  ;  1  Kent's 
CoWf  46^.    « A  book,  which  will,  J  9ai  per^suaded,  gi^e  g^eat 
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iofbrmaiioii  to  the  professioo,  upon  many  points  of  equity.'    Per. 
Lord  Eldon,  11  Ves.  Jr.  592. 

Select  Ca^es  in  Chancery — before  the  late  Lords  Commis- 
sionerS)  and  tbe  Idte  Lord  Chancellor  King.  '  A  book  of  no 
great  authority.'    Per  Lord  Redesdale,  2  Scbo.  U  Lef.  634. 

Siderfin^e  Reports.  *  Many  good  cases  are  spoiled  in  Sider- 
&i ;  neither  reported  with  that  truth,  nor  with  that  spirit,  which 
the  case  required.'  Per  Lord  Holt,  Comb.  377.  *2  Sid. 
which  book,  by  Dolben  Justice,  is  fit  to  be  burned,  being  taken 
by  him,  when  a  student,  and  unworthily  done  by  them  that 
printed  it.'     1  Show.  252. 

<  Styh*s  Reports  are  singularly  valuable  from  the  circum- 
stance oi  being  tbe  only  cases  extant  of  the  common-law  courts 
fcNT  several  years,  m  the  time  of  the  usurpation,  during  which 
Sir  Henry  RoUe,  and  afterwards  John  Gljmn  sat  as  chief  jus- 
tices of  the  upper  bench.'    Reed's  Bibliotheca  Nova,  296. 

Talbcffs  Cases.     See  Cases  in  Equity^  fyc.  supra. 

Vaughan^s  Reports.  *  The  reports  of  Chief  Justice  Vaughan 
contain  some  very  interesting  cases.  He  was  a  grave  and  ex- 
cellent judge,  and  his  reports  consist  chiefly  of  his  own  argu- 
ments and  opinions,  delivered  while  he  was  chief  justice,  and 
they  are  distinguished  for  great  variety  of  learning.'  1  Kent's 
Com.  463.  *  NiT  can  we  omit  to  mention  the  elaborate  opin- 
ions of  Chief  Justice  Vaughan  in  the  cases  of  Harrison  v.  Bur* 
well  and  Hill  v.  Goodj  (Vaugh.  207. 302.)  in  which  the  law  of 
nature  was  fully  investigated  on  the  subjects  of  incestuous  mar- 
riages, and  of  the  nullity  of  laws  for  want  of  promulgation. 
These  opinions  could  have  been  pronounced  only  by  a  judge, 
who  had  extended  his  researches  much  beyond  the  confines  of 
the  strict  common  law  of  England.'  North  American  Review, 
January  1830,  p.  154-5. 

Vernon^s  Reports.  *  I  should  rather  suspect,^  from  the  usual 
inaccuracy  of  the  cases  in  Vernon,  &c.'  Per  Lord  Loughbo- 
rough, 1  H.  B.  326.  *  The  case  thaf  has  been  cited  from 
Vernon  furnishes  us  with  no  principle  of  decision ;  the  report  of 
it  there  is  very  unsatisfactory,  and  no  trace  of  it  is  to  be  found 
in  the  register's  book.'  Per  Lord  Kenyon,  in  Hadley  v.  Clarke^ 
8  D.  8c  E.  266.  In  Reed's  Bibliotheca  Nova^  297-8,  it  is 
said,  *  The  case  of  Draddy  v.  Deacon^  2  Vem.  242,  being  cited 
in  Hadley  v.  Clarke^  in  B.  R.  28th  May,  1799,  Kenyon,  C.  J.* 

VOL,  VIII. ^NO.  XVI.  35 
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took  occasion  to  obsenre,  that  it  had  been  an  hundred  and  an 
hundred  times  lamented,  that  Veraon's  Reports  were  published 
in  a  very  inaccurate  manner ;  there  were  some  private  reasons, 
said  his  Lordship,  assigned  for  that,  which  he  would  not  men- 
tion. Mr.  Vernon's  notes  were  taken  for  his  own  use,  and 
never  intended  for  publication*  He  was,  said  Lord  Kenyon, 
the  ablest  man  in  his  profession.'  *  I  am  very  sorry  to  find  that 
the  reports  of  so  able  a  man  should  be  so  imperfect,  and  come 
out  in  this  manner.'    Per  Lord  Hardwicke,  1  Atk.  556. 

It  appears  from  the  case  of  Atckerly  v.  Vernon^  as  reported 
in  9  Mod,  76.  10  Mod.  530.  that  there  was  a  dispute  concern- 
ing the  property  in  Mr.  Vernon's  manuscripts,  and  that  ^  the 
court  decided  nothing  in  this  afiair,  because  all  consented  to 
have  them  printed  under  the  directum  of  the  c(mH^mihouimokr 
ing  any  profit  of  them.' 

It  appears  from  the  dedication  of  the  first  edition  to  Lord 
Chancellor  King,  that  it  was  published  under  the  direction  of  the 
court  of  chancery  by  Mr.  W.  Peere  Williams  and  Mr.  Mel- 
moth. 

*  Vernon's  Reports  are  the  best  of  the  old  reports  in  chan- 
cery. In  1806,  Mr.  Raithby  favored  the  profession  with  a  new 
and  excellent  edition  of  Vernon,  enriched  by  learned  notes,  and 
accurate  extracts  from  the  register's  books,  i»  that  the  volumes 
assumed  a  new  dress  and  more  unquestionable  authenticity.'  1 
Kent's  Com.  459. 

fVtUiams^  (Wm.  Peere)  Reports.  *  The  notes  of  Mr.  Cox 
to  the  fourth  edition  of  these  Reports  gave  to  that  edition  the 
character  of  being  the  best  edited  book  on  the  law.  Even  be- 
fore his  learning  and  industry  had  given  new  character  and  value 
to  the  Reports  of  Peere  Williams,  they  were  regarded  as  one 
of  the  most  perspicuous,  useful  and  bteresting  repositories  of 
equity  law  to  be  found  in  the  language.'  1  Kent's  Com.  459. 
*I  cannot  omit  to  observe  the  great  obligations  of  the  bench  and 
the  bar  to  Mr.  Cox  for  his  edition  of  Peere  Williams.'  *  The 
bench,  the  bar,  and  the  public  in  general  are  much  obliged  to 
him  for  his  very  valuable  edition  of  those  very  valuable  reports.' 
Per  Sir  R.  P.  Arden,  4  Ves.  Jr.  462.     3  Ves.  Jr.  130. 

*  Winch's  Reports — improperly  enough  ascribed  to  that 
learned  judge,  if  any  credit  be  to  be  given  to  the  book  itself,  thei 
author  whereof  saith  (p.  71)  he  came  ndt  to  report  till  the  25th 
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of  April,  22  Jac. ;  whereas  Winch  was  a  judge  of  the  Commoa 
Pleas  from  9  Jac.  aod  died  before  some  of  the  cases  there  re- 
ported were  adjudged.'  Preface  to  Benloe  b  Dalison's  Re- 
ports. The  last  cases  in  this  book  were  decided,  Hit.  22  Jac. 
*  Upon  the  4th  of  February,  the  same  term,  Sir  Humphrey 
Winch,  one  of  the  Justices  of  the  Common  Pleas,  a  learned  and 
religious  judge,  died.'  Cro.  Jac.  700.  *  The  cases  in  Winch 
are  in  general  well  reported.'  Per  Lord  Kenyon,  6  D.  &  E. 
441. 

Yelvert(m*8  Reports,  *  Justice  Yelverton's  Reports  contain 
matter  worthy  such  a  grave  judge  and  learned  publishers.' 
Phillips'  Studii  Legalis  Ratio,  (3d  ed.)  120.  *  His  reports  are 
among  the  best  of  the  old  authorities.'  Per  curiam,  7  Johns. 
Rep.  164.  *The  reports  of  Yelverton  are  a  small  collection  of 
select  cases  in  the  latter  part  of  the  reign  of  Elizabeth  and  the 
first  ten  years  of  the  reign  of  James.  He  was  a  judge  of  the 
C.  B.  and  one  of  the  most  eminent  lawyers  of  that  age,  and 
which  was  truly  the  Augustan  age  of  the  old  comrooo  law  learn- 
ing.'    1  Kent's  Com.*  451. 


ART.  IV.— MISTAKES   OF   THE   WESTMINSTER   REVIEW   ON 
THE  SUBJECT  OF  AMERICAN  JURISPRUDENCE. 

American  Law  Journals —  Change  in  American  Law  Books — 
Addresses  to  the  Bar  —  Number  of  Judges — Independence 
of  the  Judges, 

The  number  of  the  Westminster  Review  for  April  last,  has  an 
article  entitled  *  American  Law  Reform,'  to  which  the  titles  of 
Kent's  Commentaries  and  Dane's  Abridgement  are  prefixed ; 
which  we  are  pleased  to  see,  as  it  is  another  instance  of  the 
attention  attracted  by  our  jurisprudence  in  England.  The  arti- 
cle speaks  very  favorably  of  our  jurisprudence,  in  respect  to 
which,  however,  the  writer  has  fallen  into  some  errors ;  and  he 
might  easily  have  treated  some  of  his  topics  more  fully  and 
specifically,  as  well  as  more  accurately,  by  recurring  to  some  of 
the  previous  numbers  of  this  journal.  As  the  late  Jeremy 
Bentham  was  among  the  subscribers  to  the  Jurist,  and  a  full  set 
is  probably  to  be  found  in  his  library,  and  the  editor  of  the 
Westminster  Review  is  one  of  the  executors  of  Mr.  Beotbam's 
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will,  he  probably  has  within  his  reach,  the  means  of  correcting 
some  of  the  errors  of  the  article  in  question.  In  addition  to 
the  means  supplied  by  our  journal  itself  to  foreign  jurisconsults 
towards  obtaining  general  information  on  the  subject  of  American 
jurisprudence,  we  propose,  in  a  future  number,  to  give  a  cata- 
logue raisonne  of  American  law  books.  We  are  the  more 
prompted  to  this,  as  we  have  frequently  heard  the  complaints  of 
European  jurists,  through  their  correspondents  here,  that  they 
cannot  readily  find  out,  and  supply  themselves  with,  the  law 
books  which  have  been  published  in  the  United  States. 

It  is  remarked  in  the  article  referred  to,  that '  Law  Magazines, 
full  of  enlightened  learning,  are  published  in  several  of  the  States.' 
This  is  an  error  on  the  part  of  the  writer,  in  reference  to  the 
present  time,  as  there  is  not  now,  we  believe,  any  other  work  of 
this  sort  published  in  the  United  States,  except  the  American 
Jurist. 

The  writer  says,  *  Digests,  of  which  that  of  Mr.  Dane  is  a 
valuable  specimen,  abound  in  America.'     We  believe  that  no 
other  digest,  similar  to  that  of  Mr.  Dane,  has  been  published  in 
the  United  States.     There  are,  it  is  true,  numerous  digests  of 
reported  cases,  but  no  general  body  of  American  law,  resem- 
bling either  Bacon's  Abridgement,  or  Viner,  or  Comyn's  Di- 
gest, had  appeared  before  Mr.  Dane's  work.     Nor  has  any 
original  work  of  the  kind  been  published  since.     Before  the 
publication  of  Dane's  Abridgement,  the  want  of  such  a  work 
was  mostly  supplied  by  American  editions  of  Bacon,  with  notes 
of  American  cases.     In  1824,  5,  and  6,  Mr.  Day,  the  reporter 
to  the  Supreme  Court  of  Errors  in  Connecticut,  put  out  an 
edition  of  Comyn's  Digest  enriched  with  elaborate  notes  of 
American  cases.     Until  within  the  last  ten  years  almost  all  the 
books  of  an  American  lawyer,  excepting  the  statutes,  books  of 
forms,  and  reports,  were  American  editions  of  English  treatises 
with  notes  of  American  statutes,  decisions,  and  practice.     And  . 
these  answered  quite  well  while  we  were  forming  our  laws. 
But  the  body  of  our  own  laws  has  been  enlarged  by  statutary 
provisions,  and  the  transfusion  of  the  doctrines  of  the  common 
law,  and  the  Roman,  as  far  as  their  elements  could  be  assimi- 
lated to  those  of  our  own ;  and  the  proportion  of  indigenous 
law  begins  to  preponderate.     Accordingly  our  elementary  trea- 
tises and  abridgements  are  now  appearing  in  the  form  of  original 
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American  works,  the  great  mass  of  which  is  composed  of  the 
results  of  our  own  legislation  and  judicial  decisions,  enlarged, 
however,  and  completed  into  a  system,  by  incorporating  as  sub- 
sidiary and  suppletory,  the  general  principles  of  the  universal 
law  merchant,  the  doctrines  of  the  civil  law,  particularly  on  the 
subject  of  contracts,  and  the  principles  and  decisions  of  the 
English  common  law,  on  points  not  yet  made  the  subjects  of 
legislative  or  judicial  decision  in  the  United  States.  For- 
merly our  law  books  consisted  mostly  of  the  materials  out  of 
which  we  were  to  make  our  laws,  with  the  comparatively  small 
addition  of  what  had  been  sanctioned  by  our  courts  and  legisla- 
tures ;  a  large  portion  of  the  books  of  a  lawyer's  library  con- 
sisted of  materials  wholly  foreign  to  the  spirit  of  our  institutions 
and  the  condition  of  our  society,  and,  consequently,  wholly 
useless  to  him.  The  state  of  our  jurisprudence  being  now  so 
materially  changed  and  improved,  we  can  repay,  in  part,  the 
great  debt  we  owe  English  jurisprudence  j  for  English  jurists 
will  find,  by  examining  our  digests  and  treatises,  that  in  those 
branches  of  law  of  which  the  doctrines  are  common  to  the  two 
countries,  especially  the  commercial  law,  our  courts  have  fd- 
lowed  out  those  doctrines  to  a  great  variety  of  cases  and  appli- 
cations, not  as  yet  comprehended  within  the  range  of  the  decis- 
ion^ of  the  English  courts  or  the  investigations  of  English  jurists. 
Our  jurisprudence  is  more  especially  interesting  to  the  English 
legislators  and  jurists  at  the  present  time,  when  so  great  efforts 
are  making  in  England  for  a  reform  of  their,  laws,  since,  on 
many  of  the  subjects  involved  in  their  discussions,  we  have 
already  made  the  experiments  for  them.  The  reason  why  they 
do  not  yet  avail  themselves  of  all  the  advantages  of  these  ex- 
periments is  partly  that  the  English  jurists,  with  a  few  excep- 
tions, have  heretofore  been  proudly* and  ostentatiously  ignorant 
of  all  other  laws  than  their  own ;  and  when  their  statute  books 
and  judicial  decisions  throw  no  light  upon  a  case,  have  preferred 
^  an  obscure  sojourn '  in  that '  hubbub  wild '  of  juridical  chaos 
called  custom.  This  stat  pro  lege  principis  voluntas  of  the 
lawgiver  cvjtom^  is  the  greatest  hindrance  to  the  progress  of 
English  juridical  administration.  If  in  every  flifficult  question 
you  resort  to  an  oracle  who  can  answer  and  decide  without 
reasons,  there  is  an  end  of  all  system  and  science.  There  are, 
undoubtedly,  mmj,  questioos  that  can  be  decided  onJ^y  by  cus- 
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torn.  Even  legislative  acts  are  subjects  of  custom,  since  the 
meaning  of  the  words  in  which  they  are  expressed  is  deter- 
mined by  this  authority.  A  contract  must  be  construed  in  the 
same  way  as  far  as  it  depends  upon  the  signification  of  its  lan- 
guage. So,  wherever  a  usage  is  so  uniform  and  general,  and 
of  so  frequent  occurrence,  that  every  party  to  a  contract  can  be 
justly  presumed  to  be  apprised  of  it,  in  fact,  just  as  he  must 
be  presumed  to  know  the  meaning  of  words  used  in  a  written 
instrument,  the  authority  of  custom  should,  no  doubt,  be  con- 
clusive, unless  it  is  inconsistent  with  some  acknowledged  and 
well  established  principle  of  law.  So,  again,  if  a  case  coming 
within  the  common  expression  of  a  doctrine,  can  yet  be  clearly 
distinguished  from  those  to  which  the  doctrine  is  ordinarily 
applicable,  and,  upon  the  spirit  and  reasons  of  the  doctrine,  can 
be  shown  to  be  an  exception,  the  excepting  it  from  the  rule  is 
nothing  more  than  acknowledging  that  you  have  no  short  mode 
of  expression  which  will  give  the  precise  meaning,  force,  and 
limits  of  the  rule.  The  definition  of  the  rule  is  inadequate,  and 
requires  to  be  explained  and  modified,  and  limited  within  cer- 
tain conditions.  This  is  true  of  many  rules  in  law  as  well  as  in 
the  moral  and  prudential  maxims  of  conduct.  But  in  these 
cases  the  first  question  is,  how  far  will  the  spirit  and  reasons  of 
the  rule  carry  you  ?  Unless  it  is  followed  to  this  extent  —  if  you 
abandon  it  short  of  this  ultimate  point,  and  hasten  to  the  shelter 
of  some  authority  in  the  year  books,  or  the  exchange,  you  will, 
to  adopt  an  expression  often  used  by  Judge  Reeves,  *  mar  the 
symmetry  of  the  law.'  From  this  mode  of  proceeding  a  series 
of  decbions  will  follow,  which  it  will  be  impossible  to  reduce  to 
any  system.  In  short,  in  this  respect,  there  is  no  administration 
of  rules  which  deserve  the  name  of  laws.  It  is  nothing  more  than 
the  Stat  pro  lege  voluntas^  of  the  judges,  jury,  or  witnesses.  In 
this  matter  of  obstinately  clinging  to  principles,  and  exhausting 
investigation  before  having  resort  to  the  authority  of  a  court,  or 
that  of  the  witnesses  who  testify  to  certain  generalities  and  im- 
pressions about  usage,  for  the  grounds  of  an  arbitrary  decbion, 
the  principal  courts  of  the  United  States  are,  we  think,  far  in 
advance  of  those'  of  Westminster  Hall. 

The  article  states  that '  a  very  interesting  body  of  papers  in 

the  nature  of  the  readings  of  our  old  lawyers  are  given  at 

'^  the  addresses  to  the  curcuits  by  such  men  as  Mr. 

Digitized  by  CjOOQ IC 


1833.]  J^WBuber  of  Judges.  279 

Justice  Story,  the  very  learned  annotator  to  the  two  American 
editions  of  Lord  Tenterden's  book  on  shipping.'  We  presume 
that  this  passage  was  suggested  by  Mr.  Justice  Story's  address 
to  the  Sufiblk  bar  and  published  m  the  first  number  of  the  Jurist. 
It  is  the  custom  of  the  bar  in  some  counties  to  hold  an  annual 
festival,  at  which  a  discourse  is  delivered  by  some  member  pre- 
viously appointed  for  the  purpose.  The  subject  and  character 
of  the  discourse  depends  wholly  upon  the  election  of  the  person 
who  makes  it.  Many  able  and  learned  addresses  have  been 
delivered  on  these  occasions  by  distinguished  members  of  the 
profession,  but  they  are  most  frequendy  of  a  general,  discussive 
and  popular  cast,  litde  resembling  the  readings  of  the  old  Eng- 
lish lawyers.  Perhaps  a  discourse  upon  some  specific  sub- 
ject, as  upon  some  legal  doctrine,  or^ome  statute,  or  series  of 
statutes,  upon  the  same  subject  matter,  somewhat  after  the 
model  of  the  readings  at  the  Inns  of  Court  in  ancient  times, 
would  be  the  most  appropriate,  as  well  as  the  most  instructive 
and  interesting  to  the  auditors.  But  this  has  not  hitherto  been  the 
plan  of  the  addresses  delivered  on  these  occasions  in  Massachu- 
setts. Whether  a  similar  custom  prevails  in  other  States,  and, 
if  it  does,  what  is  the  general  character  of  the  addresses  deliv- 
ered, we  are  not  able  to  say.  But  we  think  we  may  safely  say 
that  they  have  not  been  so  numerous  and  of  such  a  character 
as  to  make  a  very  conspicuous  figure  in  the  national  jurispru- 
dence. 

The  Review  has  the  following  remarks  upon  our  courts. 

*  The  complete  separation  of  the  office  of  the  higher  judges 
from  the  legislative  and  executive  powers,  is  a  more  striking 
excellence  in  the  United  States  since  their  Independence.  In 
the  adjoining  English  colonies,  the  greatest  inconveniences  arise 
from  perseverance  in  the  old  practice ;  and  at  home  many  evils  are 
daily  experienced  from  the  political  character  of  the  chancellor, 
of  some  of  the  chief  judges,  and  of  the  recorders  in  great  towns. 
The  error  is  however  still  unchecked  in  most  instances  in 
America,  of  having  several  judges  at  each  bench ;  especially  in 
the  Supreme  Court  at  Washington,  which  is  composed  of  seven 
members,  of  whom  four  must  be  generally  present.  At  the 
same  time  the  rapidly  improving  system  of  reporting  the  causes, 
by  stipendiary  as  well  as  by  voluntary  reporters,  and  an  extend- 
ing practice  of  requiring  all  judges  to  assign  reasons  in  writing 
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« 
for  their  decisions,  together  with  the  popuhr  teoorey  direct  or 

iodirect,  of  the  offipe,  tend  powerfully  to  check  the  evSs  atteod- 
aot  on  a  namerous  judiciary  in  an  American  court.'  pp.  363, 
364. 

By  the  remark  that '  the  error  b  still  unchecked  io  most  iih* 
stances  in  America,  of  haying  several  judges  at  each  bench/  the 
writer  probahly  does  not  mean  to  say  that  no  court  ought  to 
consist  of  more  than  one  judge.  His  meaning  is,  we  presume^ 
that  our  courts  consist  of  too  many  judges.  The  number  of 
members  of  the  various  superior  courts  of  the  several  States 
varies  from  three  to  five.  In  Maryland  the  court  of  appeals 
consists  of  six  members,  and  in  Greorgia  the  superior  court  con- 
sists of  eight.^  We  will  not,  in  this  place,  go  into  the  considera- 
tion of  all  the  reasons  for  and  against  a  greater  number  thaa 
four  or  five,  since,  though  the  conclusion  might  be  that  it  is 
inexpedient  that  a  court  should  consist  of  more  Am  five,  the 
objection  to  the  excess  in  the  American  courts  wbuld  be  appli- 
cable to  but  a  few  of  our  courts.  Sir  William  Blackstone  comes 
to  the  conclusion  that  /our  is  the  best  of  all  numbers  for  this 
purpose,  but  this  is  only  a  part  of  his  general  strain  of  eulogy 
upon  the  Englbh  institutions,  and  had  the  number  of  judges  of 
the  King's  Bench  and  Common  Pleas  been  increased  to  five 
before  his  time,  as  it  has  been  since,  he  would  not  have  been  at 
a  loss  for  reasons  in  favor  of  that  number.  But  the  truth  is, 
there  is  no  particular  number  that  is  best  for  all  possible  courts. 
*  The  Areopagus  of  Athens  is  put  in  the  first  rank  of  the  judicial 
tribunals  of  antiquity,  and  the  lowest  number  of  its  judges  stated 
by  Lemprier  is  nine.  Good  and  bad  courts  may  be  instanced 
firoro  one  judge  up  to  some  hundreds.  The  supreme  court  of 
errors  of  Great  Britain  consists  of  nearly  four  hundred  members, 
that  of  New  Ycurk  of  thirty-seven ;  and  yet  there  are  not  want- 
ing very  weighty  arguments  in  favor  of  the  constitution  of  those 
courts.  There  must  be  a  great  variety  of  considerations  taken  inta 
view  in  determining  the  number  of  judges  of  which  a  court  ought 
to  eonsist ;  and  were  we  to  examine  the  subject  in  all  its  bear- 
bgs,  we  should  probably  be  fully  satisfied  that  seven  judges  do 
not  make  too  numerous  a  tribunal  for  the  Supreme  Court  of  the 

*  In  the  Jurist  for  January,  1830,  a  list  of  the  judges  of  the  various  supe- 
rior courts  of  the  several  SUtes  is  given.  A  similar  list  will  be  found  in  tlie 
Amerioan  Almanac. 
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United  States*  As  we  have  do  provision  for  retiriiig  pensions, 
some  allowance  is  to  be  made  for  the  infirmities  incident  to  the 
age  of  the  elder  judges,  who  may  be  occasionally  prevented 
from  attending  the  sessions.  The  great  distance  of  the  residence 
c^  the  judges  from  the  place  of  holding  the  court  —  a  necessary 
,  eircumstance  in  the  distribution  of  the  appointments  as  Icxig  as 
the  judges  of  the  Supreme  Court  hold  the  circuit  courts  in  the ' 
several  districts^— renders  the  attendance  of  the  members  more 
precarious  than  if  they  could  all  reside  at  W^hington.  Again 
the  laws  of  all  the  di&rent  States  come  into  discussion  in  the 
Supreme  Court,  and  it  is  a  great  advantage  that  the  tribunal, 
being  composed  of  members  from  the  different  sections  of  the 
country  will  possess,  in  some  of  its  members,  knowledge  and 
^dU  in  the  constitutions  and  laws  of  all  the  di&rent  States. 
And,  finally,  it  is  of  the  greatest  importance  that  the  authorTty  of 
the  court  sb6u]d  be  fortified  by  its  numbers  as  far  as  it  can  be 
so,  without  im))airing  its  constitution  as  a  judicial  tribunal. 

We  cannot  but  think  that  the  writer  of  the  article  referred  to, 
is  under  some  wrcMig  impression  respecting  '  the  popular  tenure, 
direct  or  indirect,  of  the  office '  of  judge  in  the  United  States. 
At  least  we  must  disagree  with  him  toto  ccdo  as  to  the  opinion 
which  he  intimates  that  such  a  tenure  of  the  judicial  office  is 
calculated  to  check  evils.  On  the  contrary  it  is,  wherever  it 
exists,  one  of  the  most  fruitful  sources  of  evil.  The  tenure  of 
the  office  of  judge  in  the  courts  of  the  United  States,  and  those 
of  a  greater  part  of  the  States,  is  in  effect  independent.  The  . 
legislatures,  it  is  true,  may,  by  a  vote  of  a  mere  majority,  in 
some  States,  and  ip  others  by  a  majority  of  two  thirds  of  one 
<Mr  both  branches,  effect  a  removal  of  a  judge.*  This  cojjstitu- 
tional  provision  is  not,  however,  found  practically  to  endanger 
the  independence  of  the  judges  in  the  least,  it  being  generally 
understood  to  be  a  measure  to  be  resorted  to  only  in  very  ex- 
traordinary cases.  Such  removals  are  scarcely  known,  and  we 
thmk  we  are  safe  in  saying,  that  a  motion  to  remove  a  judge  in 
this  way,  was  never  made  in  any  legislative  assembly  in  the 
United  States  upon  mere  party  considerations.  Some  dema- 
gogues have,  from  time  to  time,  flew  at  the  judiciary,  and  de- 

'  See  American  Jurist,  vol.  i.  p.  314,  April,  1829,  for  an  account  of  the 
tenure  of  the  judicial  office  in  the  States. 

VOL.  VIII. ^NO.  XVI.  36 
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claimed  against  its  independence,  and  maintained,  with  the  West- 
minster Review,  that  the  direct  or  indirect  dependence  of  the 
judiciary  upon  the  popular  impulse  of  the  moment,  would  check 
many  evils.  Their  meaning  is,  that  if  the  judiciary  were  sub- 
ject to  the  control  of  the  party  of  which  they  are,  for  the  current 
month  or  year,  the  leaders,  it  would  of  consequence  be  subject 
to  their  own  control.  This  is  the  favorite  doctrine  of  tyrants, 
little  and  great,  of  all  times  and  all  countries.  Their  ruling 
principle  is,  of  course,  to  break  down  all  the  defences  of  the 
rights  and  liberties  of  the  people,  and  sweep  away  all  law,  au- 
thorities, and  institutions,  standing  in  the  way  of  their  ambi- 
tion, or  roab'gnant  love  of  mischief  and  destruction.^  They  at 
first  go  about  this  object  with  a  hypocritical  wheedling,  such  as 
the  devils  of  all  descriptions  are  represented  as  using  when 
they  would  cajole  men  out  of  their  salvation.  Though  the  peo- 
ple of  the  United  States  have  not,  in  all  cases,  at  once  anathe- 
matized and  execrated  these  *  juggling  fiends,'  yet  the  state  of 
public  opinion  is  so  just  and  so  deeply  fixed  upon  this  subject, 
that  the  wiles  of  those  who  have  thought  to  work  out  the  politi- 
cal fall  of  the  nation,  by  this  species  of  temptation,  have  event- 
ually ensnared  themselves,  and  they  have-  been  condemned 
to  the  bitter  ashes  of  the  general  hate  or  the  general  contempt. 
The  sentiment,  that  the  judiciary  is  to  be  held  sacred,  and  put 
entirely  beyond  the  reach  of  political  parties  and  influences,  is 
gaining  ground,  and  sinking  deeper  into  the  habits  of  thinking  of 
the  whole  mass  of  the  people,  and  it  is  to  be  hoped  that,  ere 
long,  whatever  popular  charletan  or  demagogue  hints  at  the  an- 
nihilation of  the  judiciary,  will,  thenceforth,  become  a  political 
Cain,  and  bear  a  mark  of  the  public  curse.     The  attempts 

^  <  He  [Pericles]  was  induced,  by  the  necessities  of  the  party,  to  concur 
in  Che  proposal  for  contracting  the  powers  and  reducing  the  dignity  of  the 
Court  of  Areopagus.  Ephialtes  was  the  instrument  to  bring  forward  the 
measure.  What  Ephialtes  proposed,  the  people  willed,  and  it  was  done. 
The  more  important  of  those  causes  which,  by  the  constitution  of  Solon, 
were  cognizable  by  the  Court  of  Areopagus  only,  were  in  future  to  be 
brought  before  the  assembly  of  the  people,  and  the  assembly  of  the  people 
was  to  direct,  without  control,  issues  from  the  public  treasury.  This  was  the 
finishing  stroke  to  form  at  Athens,  that  union  of  all  the  powers  of  government, 
legislative,  executive,  financial  and  judicial  in  the  same  hands,  which,  ac- 
cording to  the  sage  Montesquieu,  constitutes  the  essence  of  despotism  ;  and 
hence  the  term  tyrant  was,  even  in  that  age,  applied  to  the  assembly  of 
Athenian  people.*    Mitford's  Greece,  vol.  2,  c.  12,  §  2,  p.  242. 
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hitherto  made  against  the  iodependence  of  the  judiciary  have 
uniformly  resulted  in  strengthening  the  popular  opinion  in  its 
favor.  People  see  more  and  more  plainly  and  feel  moreand 
raore  forcibly,  that  they  have  individually  the  deepest  personal 
interest  in  the  independen%e  of  the  judiciary,  since  it  is  too  ob- 
vious to  be  overlooked,  that  unless  they  can  resort  to  an  inde- 
pendent judge  for  a  decision  upon  their  rights  of  liberty  and 
property,  they  have  no  security  of  having  an  impartial  one.  It 
is  immaterial  upon  whom  the  judge^depends,  whethe^^  upon  a 
president,  or  a  majority  consisting  of  some  political  party; 
whether  upon  an  absolute  hereditary  monarch  or  a  tyrant  of  the 
day ;  if  he  is  dependent  at  all  except  upon  the  impartial  and 
upright  discharge  of  his  duties,  he  is  liable  to  an  influence  ex- 
traneous to  the  cause.  It  is  a  characteristic  of  the  Americans, 
derived  from  an  old  sentiment  ingrained  in  the  English  charac- 
ter from  time  immemorial,  and  existing  in  such  strength  as  to 
distinguish-  the  people  of  Englaiid  and  of  the  United  States  from 
those  of  other  countries,  in  this  respect,  diat  the  law  is  to  be 
supreme.  This  is  the  foundation  and  indispensable  condition 
of  all  liberty.  As  to  the  validity  of  rights  and  obligations,  all 
men  must  be  perfectly  equal.  The  law  must  be  every  man^s 
fortress  and  tower  of  strength,  impregnable  alike  to  all  power  of 
the  executive,  the  legislature,  or  the  multitude.  But  how  can 
the  law  be  supreme  ?  how  can  each  member  of  the  commu- 
nity be  sure  that  his  rights  will  be  determined  on  by  the  law.  in 
defiance  of  the  influence  or  will  of  any  man  or  any  number  of 
men,  unless  the  judge  is  independent  ?  The  independence  of 
the  judge  is  the  only  security  for  the  independence  of  every 
other  member  of  the  community  ;  and  as  often  as  this  subject 
is  brought  home  to  the  understanding  of  each  man,  he  sees 
that  those  who  attack  the  independence  of  the  judiciary,  or  in 
any  way  attempt  to  prostrate  or  weaken  it,  in  fact  attacks 
bis  own  personal  independence.  The  poor  man  ;  the  quiet 
retired  man ;  the  man  most  aloof  from  all  combinations  and 
parties,  and  without  influence  or  strength,  sees  that  of  all  mem- 
bers of  the  community  he  is  the  most  interested  in  the  inde- 
pendence of  the  judiciary.  Such  is  the  prevailing  sentiment  of 
the  people  of  this  country ;  it  is  daily  gaining  strength ;  and  we 
regret  to  meet  with  any  thing  having  a  tendency  to  weaken  it, 
or  to  spread  abroad  an  erroneous  impression  respecting  the 
practical  independence  of  the  great  mass  of  our  judicial  tribu"^'*" 
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ART.  IT.— ASSIGNMENT  BY  AN  INSOLVENT  DEBTOR. 

DifTRicT  Court  of  Maine,  ^pril  19, 1832. 
George  and  Ivory  Lord,  libellants,  v.  7*he  Brig  Watchman. 

When  a  witness  is  objected  to  ou  the  groffnd  of  interest,  the  party  which 
makes  the  objection,  may  support  it  either  by  examining  the  witness  him- 
self on  the  voir  dir^,  or  by  other  independent  evidence ;  but  he  cannot  em- 
ploy both  these  methods.  If  he  chooses  the  former  the  objection  may  be 
removed  by  the  testimony  of  the  witness  himself.  But  if  the  interest  of  the 
witness  ia  proved  by  evidence  aliunde,  this  proof  must  be  overcome  by  proof 
Independent  of  the  testimony  of  the  witness. 

By  the  law  of  Maine  a  general  assignment  by  an  insolvent  debtor,  who 
has  his  domicile  in  another  jurisdiction,  of  all  his  property  to  trustees  for 
the  benetit  of  his  creditors,  will  not  protect  his  property  found  in  that  State, 
from  the  attachment  of  a  creditor  resident  there. 

But  this  rule  applies  only  to  property  which  is  found  within  the  juris- 
diction of  the  State  at  the  time  of  the  assignment,  and  does  not  extend  to 
property  which  is  casully  brought  within  the  State  after  it  has  become 
vested  in  Ihn  assignees. 

An  aslignment  by  an  insolvent  debtor  of  all  his  property  to  trustees,  in 
trust  for  the  benefit  of  such  of  his  creditors,  as  should  become  parties  to  the 
assignment  and  release  their  debts,  and  after  paying  such  creditors,  in  fur- 
ther trust  to  pay  over  the  surplus  to  himself,  is  void  as  against  dissenting 
creditors ;  the  legal  operation  of  such  an  assignment  being  to  delay  and  de- 
fraud creditors. 

The  material  facts  in  this  case  are,  that  on  the  15tb  of  July, 
1829,  Tobias  Lord  was  owner  of  one  third  part  of  the  brig 
Watchman,  and  being  then  in  insolvent  circumstances,  made  aa 
assignment  of  all  his  property,  including  his  share  in  this  brig, 
to  Francis  Watts  and  S.  C.  Pray,  in  trust  to  sell  and  dispose  of 
the  same,  and  to  pay  such  of  his  creditors  as  should  become 
parties  to  the  deed  in  the  third  part,  in  the  order  in  which  they 
are  named  in  a  schedule  annexed  to  the  assignment,  and  after 
paying  them,  to  pay  over  the  surplus  to  him,  the  assignor. 
There  is  a  condition  in  the  assignment  that  all  creditors  who 
become  parties  to  it  thereby  released  the  assignor  from  all  fur- 
ther claim  of  their  demands.  There  are  also  covenants  on  the 
part  of  Lord  to  make  further  assurances  to  the  assignees.  In 
pursuance  of  these  covenants,  on  the  3d  of  August  following. 
Lord  conveyed  his  third  part  of  the  Watchman  by  a  regular  bill 
of  sale.  The  vessel  was  registered  in  Boston,  the  place  of  res- 
idence of  the  assignor,  and  was  at  sea  at  the  time  of  the  assign- 
ment, and  also  at  the  time  of  the  execution  of  the  bill  of  sale. 
She  arrived  at  Kennebunk  Port,  in  Maine,  on  the  7th  of  Aug. 
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and  on  the  same  day  was  attached  at  the  suit  of  D.  W.  Lord, 
as  the  property  of  Tobias  Lord.  The  agent  of  the  assignees 
went  on  board  and  demanded  possession  of  her  on  the  %tb. 
Some  time  after  this,  on  the  petition  of  the  part  owners  of  two 
thirds,  she  was  delivered  to  them  by  a  decree  of  this  court  on 
their  filing  a  bond  for  her  safe  return,  and  sent  on  a  foreign 
voyage.  The  assignees  joined  the  other  owners  in  the  voyage, 
paying  then*  share  of  the  outfits  and  taking  their  share  of  the 
return  profit.  D.  W.  Lord  prosecuted  his  suit  against  Tobias 
Lord  to  judgment,  and  the  Watchman  having  returned  to  Ken- 
nebunk,  was  seized  on  his  execution  by  the  deputy  marshal  and 
sold,  and  delivered  13th  November,  1831,  to  William  Lord. 
Before  this  time,  that  is,  on  the  14th  Oct.  1830,  the  assignees 
sold  the  third  which  had  been  assigned  to  them,  to  G.  &  L 
Lord,  the  libellants. 

This  libel  was  brought  to  recover  the  possession  of  the  vessel, 
and  to  have  the  sale  by  the  deputy  marshal  on  D.  W.  Lord's 
execution  declared  void. 

The  claimant  put  in  a  plea  to  the  jurisdiction,  which  was  ar- 
gued and  overruled  by  the  court  at  a  former  day  of  the  term, 
and  it  came  on  to  be  argued  upon  its  merits.  It  was  learnedly 
and  elaborately  argued  by  F.  O.  Watts  and  Ghreenleaf  for  the 
libellants,  and  Shepley  for  the  respondents.  The  counsel  for 
die  libellants  quoted  8  Mass.  R.  290,  Richards  v.  Dutch.  4 
Mass.  Rep.  661.  Portland  Bank  v.  Stacey.  4  Mason  183, 
Wheeler  v.  Sumner.  Do.  615,  De  Wolf  v.  Harris.  1  Pick. 
396,  Badlam  v.  Tucker.  2  Brown  Civ.  and  Adm.  Law,  132. 
6  Conn.  Rep.  277,  Ingraham  v.  Wheeler.  ,  Abbott  on  Ship- 
ping, 12,  note.  2  Kent.  Com.  394.  3  Kent.  Com.  96,  364. 
2  Term  Rep.  462,  Atkinson  v.  Paulding.  4  Masoo,  206, 
Halsey  v.  Whitney.  9  Pick.  4,  Joy  v.  Sears.  4  Mason,  497, 
Howland  v.  Harris.  11  Wheaton,  Marbury  v.  Brooks,  note  4. 
John.  Ch.  Rep.  460,  Holmes  v.  Remsen.  20  John.  Rep. 
229.  4  Wash.  C.  C.  Rep.  232,  Pierpoint  et  al.  v.  Graham. 
6  Pick.  28,  Andrews  v.  Ludlow.  8  Pick.  63,  Emerson  v. 
Knower.  6  Greenleaf,  Fox  v.  Adams.  6  Greenleaf,  395, 
Canal  Bank  v.  Cox.     2  Paige  Ch.  Rep.  419. 

The  counsel  for  the  respondents  quoted  3  Mass.  Rep.  517, 
Goodwin  v.  Jones.  4  Mass.  Rep.  324,  Boston  v.  Boylston. 
8  do.  515,  Richards  v.  Dutch.    9  do.  350,  Dawes  v.  Boylston. 
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1 1  do.  269,  Stevens  v.  Gaylord.  3  Pick.  128,  Dawes  v.  Head. 
2  Vesey  v.  Beame,  97.  6  Cranch,  289,  Harrison  v.  Sterry. 
1  Gall.  428,  Meeker  v.  Wilson.  13  Mass.  Rep.  146,  Ingra- 
ham  V.  Geyer.  6  Greenleaf,  Fox  v.  Adams.  6  Mass.  R. 
144,  Widgery  v.  Haskell.  2  Pick.  129,  Harris  v.  Sumner. 
5  John.  Ch.  329,  Leaving  v.  Brinkerhoof.  14  John.  459, 
Hyslop  V.  Clarke.  20  John.  442,  Austin  v.  Bell.  4  Dall.  76, 
Burd  V.  Smith,  4  Mason,  227,  Halsey  v.  Whitney,  4  Pick. 
267,  Borden  v.  Sumner.     9  Wheaton,  616,  Monte  Allegre. 

Ware,  J.  The  libellants  derive  their  title  from  the  assign- 
ment of  Tobias  Lord.  If  that  assignment  and  the  bill  of  sale  of 
the  third  of  August  gave  a  good  and  indefeasible  title  to  Watts 
b  Pray,  the  assignees,  they  made  one  equally  good  to  the  libel- 
lants, and  they  must  be  considered  as  the  legal  and  rightful 
owners  of  the  share  of  the  vessel  that  is  now  in  controversy.  If 
this  court  has  jurisdiction  over  the  subject  matter  m  dispute  be* 
tween  the  parties,  that  is,  if  it  has  jurisdiction  to  decide  which 
is  the  rightful  owner,  it  is  not  denied  that  the  court  may  order 
the  possession  to  be  delivered  to  the  party  which  has  the  right 
of  property.  And  this  depends  entirely  on  the  effect  and  valid- 
ity of  the  assignment  of  T.  Lord. 

There  were  several  preliminary  questions  raised  and  discus- 
sed at  the  argument,  which  must  be  disposed  of  before  we  can 
arrive  at  the  merits  of  the  case.  In  the  first  place  it  is  contend- 
ed that  the  execution  of  the  assignment  is  not  proved  by  com- 
petent evidence. 

The  deposition  of  R.  C.  Waterston  and  George  Callender, 
two  of  the  attesting  witnesses,  were  offered  to  prove  the  deed. 
The  deposition  of  Callender  is  objected  to  on  the  ground  of  in- 
terest, as  proved  by  the  deed  itself,  he  having  signed  it  as  a 
creditor  of  the  third  part.  In  his  deposition  he  states  that  he 
had  released  his  interest ;  and  further  that  though  he  became  a 
party  to  the  deed  under  the  belief  at  the  time  that  he  was  a 
creditor,  on  an  examination  of  his  account  he  ascertained  that 
there  was  then  nothing  due  to  him  from  Lord.  He  had  there- 
fore no  interest.  The  general  rule  is  that,  when  a  witness  is 
objected  to  on  the  ground  of  interest,  the  party  who  makes  the 
objection  may  sustain  it  either  by  examining  the  witness  himself 
""  *^o  voir  dire  or  by  other  independent  evidence.    He  cannot 
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adopt  both  methods,  but  is  confiaed  to  one.  If  he  chooses  the 
former,  the  objection  may  be  answered  by  the  testimony  of  the 
witness  himself.  But  if  the  party  making  the  objection  prove 
the  interest  by  evidence  aliunde,  tb^s  proof  must  be  overcome 
by  evidence  independent  of  the  testimony  of  the  witness  him- 
self. For  his  interest  having  been  proved  by  evidence  inde- 
pendent of  his  own  examination,  until  this  proof  is  overcome  by 
counter-proof,  he  cannot  be  examined  at  all.  Phillips'  Ev. 
101-2,  Murray  v.  Marsh.  2  Hayw.  290,  Peak's  Ev.  186, 
Mifflin  V.  Bingham.  1  Dall.  272.  Bridge  v.  Wellington,  1 
Mass.  R.  219. 

As  the  proof  of  interest  arises  from  the  deed,  I  am  inclined 
to  think,  notwithstanding  he  testifies  that  he  never  had  in  point  * 
of  fact  any  interest  in  the  deed,  that  the  release  ought  to  be 
produced.  But  if  the  deposition  of  Callender  be  rejected,  I 
think  the  deed  is  sufficiently  proved  by  Waterston.  He  wit- 
nessed the  execution  of  it  by  the  parties  of  the  first  and  second 
part,  and  of  part  of  those  of  the  third  part,  and  this  without 
proving  the  execution  by  all  the  creditors,  is  sufficient  to  bring 
the  deed  into  the  case. 

A  question  was  also  made,  whether  on  the  whole  evidence  it 
is  satisfactorily  proved,  that  the  bill  of  sale  by  T.  Lord  to  Watts 
&  Pray,  was  executed  as  early  as  the  3d  of  August.  The  tes- 
timony appears  to  me  to  leave  no  reasonable  doubt  of  that  fact. 

It  is  further  argued,  that  there  was  no  consideration  for  the 
bill  of  sale.  This  was  made  in  pursuance  of  the  covenant  for 
further  assurances  in  the  assignment,  and  to  carry  that  into  full 
effect.  If  there  is  a  good  consideration  for  the  assignment, 
there  is  therefore  a  sufficient  consideration  for  the  bill  of  sale. 

Having  disposed  of  these  preliminary  questions,  we  come  to 
the  case  on  its  merits.  Two  questions  have  been  raised,  and 
learnedly  argued  at  the  bar.  The  first  relates  to  the  effect  and 
operation  of  the  assignment,  supposing  it  to  be  good  and  valid 
in  law.  The  second  calls  in  question  its  validity  on  the  alleged 
^ound,  that  it  is  firaudulent  as  against  creditors. 

On  the  first  point,  it  is  contended  that  the  assignor  being  a 
citizen  of  Massachusetts,  and  the  assignment  being  for  the  ben- 
efit of  creditors,  the  law  of  Maine  will  not  allow  to  the  assign- 
ment such  an  effect  as  would  withdraw  the  property  of  the 
debtor  from  the  attachment  of  a  creditor  residing  there.    The 
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principle,  as  I  understaDd  it,  is,  that  the  assignment  of  an  insolv- 
ent debtor,  having  his  domicile  in  a  foreign  jurisdicticm,  is  valid 
to  transfer  his  property  lying  in  Maine;  — that  the, pnq)«pt]r 
vests  in  the  assignees,  liable  however  to  be  devested  by  the 
attachment  of  a  creditor  who  has  his  domicile  in  Maine.  Id  sup* 
port  of  this  principle,  the  council  for  the  respondents  relies  on 
the  decisions  of  courts  in  this  country,  in  relation  to  foreign  ad* 
ministrators,  in  regard  to  the  operation  of  foreign  bankrupt  laws^ 
and  also  on  decisions  on  the  effect  of  assignments  of  insolvei^ 
debtors  having  their  domicile  in  a  foreign  jurisdiction. 

It  is  a  well  setded  principle  of  law,  that  an  administrator  caiK 
^  not  by  virtue  of  an  authority,  derived  from  a  foreign  jurisdiction, 
intermeddle  with  the  property  of  the  deceased  person,  on  whose 
estate  he  administers,  situated  in  another  state.  To  do  this  he 
must  be  clothed  with  authority,  by  the  laws  of  the  state  withio 
which  he  proposes  to  act.  His  right  to  represent  the  deceased, 
which  he  derives  from  the  law,  is  conceded  only  where  the  au- 
thority of  the  law,  from  which  he  derives  his  right,  is  admitted. 
It  is  then  said  that  the  property  being  reduced  into  his  possesion 
by  virtue  of  an  authority  derived  from  the  local  law,  the  same  law 
will  retain  enough  of  the  fund  to  satisfy  all  creditors  living  within 
that  jurisdiction,  and  transmit  the  surplus  only  to  be  distributed 
under  the  law  of  the  deceased's  domicile.  Though  some  of 
the  cases  support  the  doctrine  to  this  extent,  it  cannot  be  said, 
when  stated  in  these  general  terms,  to  be  a  settled  principle  of 
^  American  jurisprudence.  The  subject  was  learnedly  and  ably- 
discussed  by  the  court  in  the  case  of  Dawes  v.  Head,  3  Pick* 
128,  and  a  strong  disposition  was  shown  to  introduce  an  import^^ 
ant  qualification  into  the  rule. 

It  is  also  a  principle  which  may  be  considered  as  thoroughly 
incorporated  into  the  jurisprudence  of  this  country,  that  a  for- 
eign  bankrupt  law  cannot  operate  a  transfer  to  his  assignees,  of 
the  property  of  a  bankrupt  situated  in  diis  country.  6  Cranch, 
Hamilton  v.  Sterry.  2  Kent.  Com.  330.  The  opposite  doc- 
trine has  been  supported  by  the  high  authority  of  ChanceDor 
Kent.  4  Johns.  Ch.  Rep.  460.  But  the  decisbn  in  that  case 
stands  alone.  9  Pick.  316.  All  die  other  authorities  are  the 
other  way.  The  doctrine  is  stated  in  the  form  of  a  maxim  by 
Ch.  Justice  Marshall  in  Hamilton  v.  Sterry,  and  it  seems  to  me 
to  stand  on  a  broad  principle  of  universal  law,  too  well  estab- 
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lisbed  m  the  jurisprudence  of  all  nations,  to  be  called  in  ques- 
tion. It  rests  on  the  general  principle  of  the  independence  of 
nations.  No  principle  can  be  more  incontrovertible  than  this, 
that  everj  nation  has  the  exclusive  legislative  and  judicial  au- 
thority within  its  own  territorial  limits.  A  state  which  admits 
that  Uie  laws  or  the  judgments  of  the  judicial  tribunals  of  any 
other  power  can  control  its  own  laws  and  the  judgments  of  its 
own  courts  within  its  own  jurisdictbn,  makes  to  that  extent  a 
surrender  of  its  independence.  It  is  on  this  principle  that  the 
judgments  of  courts  have  no  authority  beyond  their  own  juris- 
diction; 10  Toull.  Droit  Civile  Francais,  No.  76  —  93,  and 
that  administrators  cannot  represent  the  deceased  beyond  the 
jurisdiction  from  which  they  derive  their  authority.  If  in  some  ' 
instances  the  assignees  of  a  foreign  bankrupt  have  been  permit- 
ted to  represent  the  bankrupt,  this  has  been  an  indulgence  and 
has  never  been  permitted  to  the  prejudice  of  the  citizens  of  the 
jurisdiction,  by  which  it  has  been  allowed.  The  practice  of 
sending  home  the  effects  of  a  deceased  person  to  be  distributed 
under  the  law  of  his  domicile,  is  not  ib  derogation  of  this  prin- 
ciple. This  is  a  rule  of  the  jus  gentium  adopted  by  the  muni- 
cipal law  of  all  countries.  But  it  is  equally  well  setded  that 
real  property  descends  according  to  the  law  of  the  place  where 
it  is  situated,  and  not  by  the  law  of  the  deceased  person's  dom- 
icile.    2  Kent's  Com.  344. 

The  case,  however,  of  a  voluqtary  assignment  by  an  insolvent 
debtor  domiciled  in  another  jurisdiction,  involves  different  prin- 
ciples from  those  which  govern  foreign  admmistrations,  judg- 
ments, and  bankruptcies.  In  the  latter  cases  it  is  the  law 
which  operates  the  transfer,  in  the  former  it  is  the  will  of  the 
party.  If  it  be  admitted  as  a  universal  principle  of  theyif*  gew- 
tium  that  the  public  power  of  every  nation  is  confined  within  its 
own  territorisj  limits,  and  expires  when  it  passes  them,  it  is  a 
principle  equally  well  established  that  the  owner  has  the  dispos- 
ing power  over  his  own  property  wherever  it  is  situated.  A 
contract  clothed  with  the  solemnities  required  by  the  law  of  the 
place  where  it  is  made,  is  valid  every  where,  provided  it  is  not 
repugnant  to  the  principle  of  the  independence  of  nations  and 
does  not  derive  its  efficacy  from  the  public  power.  2  Kent's 
Com.  364.  Toull.  Droit  Civile  Francais,  vol.  10,  No.  79, 
note.  Without  the  acknowledgement  of  this  principle,  com^ 
vol*.  VIII. — NO.  xvu  37 
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roerce  could  not  be  carried  on  between  individuals  of  diflferent 
nations ;  it  is  admitted  therefore  in  the  jurisprudence  of  all  ci?- 
ilized  communities.  But  where  a  contract  is  sought  to  be  en- 
forced in  a  different  jurisdiction  from  that  where  it  is  made,  and 
the  law  superadds  a  virtue  to  the  contract  beyond  what  is  ex- 
pressed by  the  act  of  the  party,  it  will  withhold  a  remedy  for 
that  part  of  the  obligation  which  flows  from  the  public  power 
while  it  will  enforce  that  which  proceeds  from  the  will  of  the 
party.  This  distinction  may  be  illustrated  by  an  example  from 
the  law  of  France.  A  contract  made  before  a  notary,  and 
clothed  with  certain  solemnities,  gives  to  the  creditor  an  hypo- 
thecary interest  in  the  property  of  the  party  bound  5  but  if  en- 
tered into  with  these  formalities  in  a  foreign  country  and  before 
a  foreign  notary,  it  will  create  no  lien  on  the  property  of  the 
debtor,  because  the  hypothecation  flows,  not  direcdy  from  the 
act  of  the  party,  but  from  the  concurrence  of  the  public  power 
or  public  will  With  the  private  will  of  the  debtor.  10  Toull.  No; 
74.  The  law  separates  that  which  is  derived  from  the  public 
power  from  that  which  comes  from  the  will  of  the  party.  It 
preserves  the  one  and  annuls  the  other,  holding  the  party  to  be 
personally  bound  by  his  contract,  but  his  property  free  from  the 
lien.  Tried  by  this  principle,  if  the  assignment  of  the  debtor  in 
the  present  case  is  valid  in  Massachusetts,  it  is  valid  every 
where,  and  operated  a  transfer  of  his  property  wherever  situated. 
For  the  transfer  was  made  by  the  simple  will  of  the  owner,  and 
not  by  virtue  of  the  public  power,  as  in  the  case  of  a  bankruptcy. 
But  the  counsel  for  the  respondent  contends  that  the  princi- 
ple is  received  with  this  qualification  ;  that  the  assignment  shall 
not  be  supported  to  the  prejudice  of  creditors,  who  have  their 
domicile  in  the  state  where  the  property  is  found.  This  quali- 
fication is  supported,  and  may  be  considered  as  incorporated 
into  the  jurisprudence  of  Maine  by  the  decision  in  the  case  of 
Fox  V.  Adams,  5  Greenleaf.  The  judgment  of  the  court  in 
that  case  is  placed  on  this  precise  ground  ;  so  clearly  and  dis- 
tinctly, that  it  must  be  considered  as  settling  the  local  law.  In 
reply,  it  is  argued  that  this  rule  of  defensive  or  protective  juris- 
prudence is  strictly  local,  and  though  adopted  by  the  local 
courts,  is  not  binding  on  the  courts  of  the  union ;  that  these 
courts  may  rightfully,  in  commerciaLquestions,  where  it  is  so  im- 
portant that  the  law  should  be  uniform,  consider  all  citizens  of 
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the  United  States,  as  liviog  under  one  jurisdiction.  Wbatever 
weight  this  argument  might  otherwise  have,  it  seems  to  be  an- 
swered in  this  case  by  the  decision  of  the  Court  of  Massachusetts, 
in  Ingraham  v.  Geyer,  13  Mass.  Rep.  by  which  the  same  prin- 
ciple is  established  as  the  law  of  that  State. 

Another  objection  is  that  the  facts  do  not  bring  this  case  within 
the  principle  established  by  the  decisions  which  have  been  relied 
upon.  The  assignment  was  made  on  the  15th  of  July,  and  the 
further  assurance  by  the  bill  of  sale  on  the  3d  of  August.  By 
these  acts  the  property  became  vested  m  the  assignees,  liable  only 
to  be  devested  by  the  attachment  of  a  creditor  on  the  neglect  of 
the  assignees  to  take  possession  within  a  reasonable  time  after 
the  arrival  of  the  vessel  in  this  country,  she  being  at  that  time, 
at  sea.  She  arrived  at  Kennebunk  on  the  7th  of  August,  and 
the  agent  of  the  assignees  took  possession  on  the  8th.  It  has 
not  been  pretended  that  there  was  any  unreasonable  delay  here 
imputable  to  the  assignees.  The  property  became,  therefore, 
vested  in  them  before  it  arrived  in  this  State.  In  the  cases  of 
Ingraham  v.  Greyer,  and  Fox  v.  Adams,  the  property  attached 
was  within  the  jurisdiction  at  the  time  of  the  assignment.  To 
bold  that  property  which  is  already  vested  in  the  assignees,  may, 
when  it  casually  comes  within  another  jurisdiction,  be  devested 
by  the  attachment  of  a  dissenting  creditor,  would  be  extending 
the  operation  of  this  principle  farther  than  it  has  yet  been  car- 
ried. For  it  is  to  be  borne  in  mind  that  Boston  was  the  home- 
port  of  the  brig  where  she  was  registered,  so  that  her  coming 
into  Kennebunk  must  be  considered  as  merely  casual  in  the 
course  of  her  business,  and  not  a  return  to  her  home.  It  does 
not  appear  to  me  that  this  rule  of  local  law,  admitting  it  to  be 
well  established,  applies  to  such  a  case.  As  these  decisions 
constitute  not  so  properly  a  rule  of  law  as  an  exception  to  a 
rule,  he  that  would  avail  himself  of  the  benefit  of  the  exception 
must  bring  his  case  strictly  within  its  terms,  or  the  court  must 
enlarge  the  exception  to  take  in  his  case.  To  extend  the  prin- 
ciple of  these  decisions,  so  as  to  cover  the  facts  in  the  present 
case,  would  lead  to  much  embarrassment  which  would  not  be 
compensated  by  any  equivalent  advantage.  It  is  allowing  the 
domestic  creditor's  priority  a  sufficient  scope  to  enable  him  to 
defeat  the  transfer  as  to  all  property  found  within  the  jurisdiction 
at  the  time  when  the  assignment  is  made.    If  the  assignment  of 
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T.  Lord  and  the  biU  of  sale  afterwards  made  were  good  and 
valid,  to  transfer  the  title  of  this  vessel  against  a  creditor,  not  a 
party  to  the  assignment  residing  in  Massachusetts,  I  think  they 
ought  to  be  held  valid  to  protect  the  vessel  against  the  attach- 
ment of  a  dissenting  creditor  residing  in  this  State. 

This  brings  us  to  the  second  point  made  in  the  argument; 
whether  the  assignment  is  wholly  void  as  against  creditors,  who 
do  not  assent  to  it,  but  choose  to  pursue  their  separate  remedies 
for  their  separate  rights.  I  should  have  been  well  satisfied  to 
have  avoided  giving  an  opinion  on  a  question,  upon  which  the 
most  enlightened  tribunals  of  the  country  have  apparently  arrived 
at  opposite  conclusions,  and  on  which  the  most  learned  judges 
have  hesitated  and  paused  in  a  painful  suspense  and  conflict  of 
doubt.  But  the  question  has  been  learnedly  argued  at  the  bar, 
and,  in  the  view  that  I  have  taken  of  the  case,  it  necessarily 
presents  itself  for  decision.  I  feel  it  as  a  most  sensible  relief 
that  my  judgment  will  be  reviewed  by  the  appellate  tribunal. 

By  this  assignment,  Tobias  Lord  transfers  all  his  property  to 
bis  assignees  in  trust,  first,  to  pay  such  of  his  creditors  as  should 
become  parties  to  the  assignment  in  the  order  in  which  they  are 
classed  in  a  schedule  annexed  to  the  deed;  —  secondly,  after 
paying  these  creditors,  to  pay  the  surplus  to  himself.  The 
creditors  who  become  parties  to  the  assignment  agree,  in  con- 
sideration of  the  provision  made  for  them  m  the  assignment,  to 
release  Lord  from  their  respective  debts.  The  release  is  incor- 
porated into  the  deed,  so  that  the  creditors  are  not  permitted  to 
take  any  benefit  from  the  assignment  without  discharging  their 
debtor,  whatever  may  be  the  grade  they  hold  in  the  preferences. 

The  counsel  for  the  libellant  contends  that  the  current  of 
authorities  sustains  the  validity  of  such  an  assignment,  and  par- 
ticularly that  it  is  valid  in  the  State  of  Massachusetts,  where  it 
was  made.  In  the  case  of  Halsey  v.  Whitney,  4  Mason,  the 
Circuit  Court,  after  a  learned  and  elaborate  review  of  the  au- 
thorities, came,  with  some  hesitation,  to  this  conclusion.  The 
learned  Judge  who  prbnounced  the  opinion  said  that  ^  he  yielded 
to  what  seemed  to  be  the  tone  of  the  authorities.'  But  in  that 
case  the  court  puts  its  decision  wholly  on  the  ground  that  such 
is  the  local  law  of  Massachusetts,  and  intimates  too  clearly  to 
admit  of  doubt,  that  if  the  local  law  vmre  not  apparently  settled, 
question  was  entirely  open,  the  general  principles  of  law 
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would  kave  led  to  a  diflTerent  result.  The  case  of  Borden  v. 
Sumner,  5  Pick.  265,  was  argued  before  the  Supreme  Court 
of  the  State  in  the  same  month,  when  Halsey  v.  Whitney  was 
decided.  The  assignment  contained  a  similar  condition.  The 
court  sustained  the  plaintiff's  action  on  a  different  ground :  but 
this  question  was  argued  by  the  counsel,  and  the  court,  in  giving 
their  opinion,  say^  <  that  they  think  this  point  has  never  been 
decided  in  that  State,  and  that  they  reserve  themselves  on  that 
important  question  until  it  shall  be  direcdy  presented,'  p.  267. 
This  decision,  having  been  made  after  that  of  Halsey  v.  Whit- 
ney was  known  to  the  profession,  merits  the  most  deliberate 
attention.  The  Circuit  Court  had  inferred  this  principle  not  so 
much  from  the  authoritative  decisions  of  the  courts  as  from  the 
silent  acquiescence  of  the  public ;  not  that  it  had  been  clearly 
settled  or  distinctly  recognised  by  the  judicial  tribunals,  but  that 
it  had  slowly  ripened  into  a  rule  of  the  common  law  of  the  State 
by  usage  and  custom.  When  the  Supreme  Court  of  the  State, 
with  this  decision  before  them,  go  out  of  their  way  to  express 
themselves  in  these  monitory  terms  on  a  question,  which  it  was 
not  necessary  to  decide,  it  cannot  be  considered  as  any  thing 
less  than  a  caution  to  the  profession  and  to  the  public  not  to 
trust  too  implicitly  to  a  practice,  which,  to  whatever  extent  it 
may  have  insinuated  itself  into  the  usages  of  the  conmiunity,  was 
yet  to  be  subjected  to  the  severe  and  rigorous  scrutiny  of  law. 

But  it  may  be  doubted  whether  this  question  is  to  be  gov- 
erned solely  by  the  law  of  the  place  where  the  contract  is  made. 
The  assignment  is  assailed  on  the  ground  of  fraud,  and  what  is 
fraud  in  one  place  is  fraud  in  another.  The  rules  of  fair  and 
honest  dealing  are  not  local  but  of  universal  obligation  and  bind- 
ing every  where.  Cases  between  parties  living  under  different 
jurisdictions,  where  there  is  an  allegation  of  fraud,  it  would 
seem,  ought  to  be  governed  not  by  any  local  rules  of  law,  but 
by  those  general  rules,  which  find  a  place  in  every  system  of 
just  and  equitable  jurisprudence.  That  national  comity,  which 
holds  a  contract,  which  is  valid  under  the  law  of  the  place  where 
it  is  made,  valid  every  where,  cannot  justly  be  extended  to  pro- 
tect a  contract  questioned  on  the  ground  of  fraud. 

But  looking  to  the  general  and  not  the  local  law,  we  do  not 
find  this  question  setded  hf  any  general  and  uniform  course  of 
decisions.     By  the  law,  as  it  is  expounded  by  the  Cr 
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New  York,  it  seems  very  clear  that  such  a  condition  will  render 
the  assignment  void  — 14  John.  459,  Hyslop  v.  Clark — 20 
John.  442,  Austin  v.  Bell  —  5  John.  Ch.  Rep.  329,  Leaving  v. 
Brinkerhoof ;  while  the  reverse  has  been  held  in  Pennsylvania  — 
2  Binney  174,  Lippincott  v.  Barker  —  4  Wash.  C.  C.  R.  232, 
Pierpont  v.  Graham. 

In  this  State,  though  the  case  of  the  Canal  Bank  v.  Cox,  6 
Greenleaf,  looks  very  strongly  like  supporting  the  validity  of 
such  a  condition,  it  is,  as  I  understand,  still  considered  as  an 
open  question.  The  case  of  Beach  v.  Viles,  2  Peters,  before 
the  Supreme  Court  of  the  United  States,  was  a  case  of  an  as- 
signment impeached  on  the  ground  of  fraud,  and  one  of  the 
grounds  on  which  it  was  impeached  was  that  it  contained  this 
clause  of  release.  The  decision  went  on  a  different  ground, 
and  the  court  avoided  this  question  as  one  of  doubt  and  diffi- 
culty. 

If  the  authorities  leave  the  question  in  suspense,  the  elements 
of  a  decision  must  be  drawn  from  the  general  and  acknowledged 
principles  of  law  as  applied  to  the  provisions  of  the  instrument. 
A  conveyance  made  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors  in  the  recovery  of  their  debts,  is  universally 
held  to  be  void  at  common  law.  The  statutes  of  13  and  27 
Elizabeth,  are  considered  to  be  merely  declaratory  or  in  affirm- 
ance of  the  preexisting  law.  2  Kent.  Com.  505.  It  is  an 
attempt  on  the  part  of  the  debtor  to  avoid  the  performance  of 
his  contracts  according  to  their  terms.  An  attempt  to  lock  up 
his  property  from  his  creditors,  so  that  they  can  never  reach  it 
to  enforce  payment  but  on  such  terms  as  he  chooses  to  prescribe, 
would  be  so  manifest  an  effort  to  defraud  them,  that  two  opin- 
ions could  not  be  entertained  on  the  subject.  A  conveyance  of 
his  property  to  trustees,  which  would  keep  it  under  cover  and 
withdrawn  from  the  reach  of  his  creditors  for  a  definite  period, 
as  for  three  or  five  or  ten  years,  unless  they  would  accede  to 
such  terms  in  favor  of  himself  as  be  should  dictate,  would  con- 
stitute another  clear  case,  on  which  the  mind  could  not  hesitate. 
By  following  the  same  course  of  reasoning  it  seems  just  as  clear 
that  a  transfer  by  the  debtor  of  his  property,  which  in  its  eSect 
would  delay  the  creditors'  remedy  against  his  estate  for  .an  in- 
definite period,  unless  they  would  consent  to  accept  a  less  sum 
-  whole  debt  in  satisfaction,  or  consent  to  discharge  the 
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debtor  on  different  terms  from  those  borne  in  tbeir  contracts,  is 
a  conveyance  made  to  delay  or  defraud  greditors.  The  object 
of  such  a  conveyance  is  to  coerce  the  creditor  to  discharge  the 
debtor  from  his  contract  without  his  fulfilling  its  obligations. 

It  may  be  said  that  every  conveyance  in  trust  for  creditcn^ 
interposes  a  delay  and  necessarily  retards  them  in  the  prosecu- 
tion of  their  remedies.  This  may  be  admitted  to  be  strictly 
true.  But  when  a  debtor  abandons  his  whole  properly  uncon- 
ditionally to  his  creditors,  and  directs  it  to  be  equally  and  fairly 
distributed  as  far  as  it  will  go  to  extinguish  his  obligations,  if  a 
temporary  check  is  interposed  to  the  creditors'  remedies,  it  is 
only  for  the  purpose  of  doing  equal  and  impartial  justice  to  all, 
as  far  as  his  means  will  enable  him.  If  any  creditor  complains, 
the  ground  of  his  complaint  must  be  that  he  is  deprived  of  the 
opportunity  of  securing  his  whole  debt  at  the  expense  of  other 
creditors  equaUy  meritorious.  He  is  prevented  from  making 
use  of  an  advantage  against  other  creditors,  not  from  enforcing 
his  rights  against  the  debtor  himself.  The  law  also  allows  the 
debtor  a  fllrther  power.  It  authorizes  him  to  prefer  one  cred- 
itor to  another  though  equally  meritorious.  The  creditor  who 
is  postponed  cannot  aroid  the  conveyance,  because  he  may  take 
what  the  favored  creditors  leave  for  him,  and  still  pursue  his 
remedy  for  what  remains  against  the  debtor.  Whatever  judg- 
ment may  be  pronounced  in  the  forum  of  conscience  on  these 
preferences  between  creditors  of  equal  merit,  and  entitled  on 
the  common  principles  of  equity  to  equal  favor,  they  are  pro- 
tected and  held  valid  in  the  forum  of  law.  The  debtor  may 
prefer  one  creditor  to  another  without  assigning  any  other  rea- 
son than  his  own  pleasure,  and  his  preference  will  be  sustained ; 
but  he  cannot  prefer  himself  to  a  creditor,  nor  can  he  cpmpel  a 
creditor  to  receive  in  satisfaction  for  his  debt  any  thing  short  of 
the  full  amount  due.  Any  act  of  a  debtor  of  which  this  would 
be  the  effect  if  the  act  were  carried  into  execution  according  to 
its  intent  is  unlawful. 

Let  us  then  try  the  present  assignment  by  these  principles. 
Tobias  Lord  transferred  his  whole  property  to  Watts  and  Pray, 
ID  trust,  for  the  purpose,  first,  of  paying  such  creditors  as  should 
become  parties  to  the  deed  in  the  order  of  preference  established 
by  the  assignment.  Thus  far  it  is  admitted  that  he  had  a  right 
to  go.     He  had  a  right  to  lock  up  his  property  against  9" 
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creditor  for  the  benefit  of  all,  and  be  bad  a  right  to  determine 
the  order  in  which  his  creditors  should  be  paid  out  of  the  trust 
fund*  2.  After  paying  these  creditors  a  further  trust  is  created 
to  pay  over  the  residue,  not  to  his  other  creditors  who  decline 
assenting  to  the  conditions  of  the  conveyance,  but  to  himself. 
In  this  assignment,  therefore,  he  prefers  himself  to  a  dissentbg 
creditor.  It  is  true  that  the  creditor  may  pursue  this  properQr 
in  the  debtor's  hands  when  it  returns  there,  but  in  the  meantime 
his  remedy  has  been  delayed.  He  had  always  a  right  to  this 
surplus,  bat  it  has  been  kept  from  him  and  he  has  been  delayed 
until  all  the  trusts  m  the  deed  have  been  executed.  To  main- 
tain the  validity  of  such  an  assignment,  we  must  maintam  the 
proposition  that  a  debtor  may,  by  a  conveyance  in  trust  tot 
creditors,  keep  from  the  reach  of  a  dissenting  creditor  property 
of  an  indefinite  amount  for  an  indefinite  period  of  time  under  a 
reservation  in  his  own  favor.  Nor  is  this  all,  the  creditor  is  not 
permitted  to  take  any  thing  under  the  assignment,  nor  the  chance 
of  any  thing,  unless  for  the  consideration  of  this  possibility  he 
discharges  his  whole  debt.  Such  a  conveyance  with  such  a 
condition,  appears  to  me  to  be  a  manifest  attempt  to  coerce  the 
creditors  to  discharge  the  obligation  on  olher  terms  than  those 
expressed  in  the  contract.  Such  appears  to  me  to  be  the  pur- 
pose and  intention  of  the  conveyance,  and  no  argument  is  re- 
quired to  prove  such  an  mtent  illegal. 

It  is  proper  to  remark  that  the  respondent  has  not  attempted 
to  impeach  this  assignment  by  evidence  dehors  the  instrument. 
He  relies  on  the  evidence  to  be  found  in  its  own  terms ;  and 
when  the  validity  of  an  instrument  is  questioned  on  the  grouod 
of  fraud  apparent  on  its  face,  the  question  whether  it  is  fraudu- 
lent or  not  must  be  determined  by  a  fair  interpretation  of  its  own 
provisions.  It  is  a  question  of  pure  legal  construction.  We  - 
must  collect  from  its  terms  what  is  to  be  its  operation,  and  what 
is  its  intent.  Is  it  lawful  to  be  carried  into  complete  execution 
according  to  the  intent  of  the  assignor,  as  that  intent  is  discovered 
from  a  just  interpretation  of  the  terms  of  the  assignment  ?  This 
is  the  true  test.  If  thus  carried  into  execution  it  would  hinder, 
delay  or  defraud  creditors,  this  is  considered  as  the  legal  intent 
of  the  assignor.  This  is  unlawful  and  the  act  is  therefore  void, 
for  it  is  this  legal  intent  to  which  the  law  looks.  It  is  no  answer 
of  thfa  objection  of  a  fraudulent  intent  that  the  law  will  not  per- 
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mit  the  debtor  to  carry  his  whole  plaa  completely  into  eflbct ; 
that  the  creditor  may  have  another  remedy  for  which  be  is  not 
indebted  to  the  debtor  but  to  the  law.  The  law  operates  on 
the  intent,  and  where  the  illegality  of  the  intent  is  apparent  on 
the  face  of  the  instrument  it  declares  the  act  void* 

This  is  the  doctrine  of  that  part  of  the  opinion  of  the  court 
in  the  case  of  Habey  v.  Whitney,  in  which  the  question  is  ex- 
amined upon  the  general  principles  of  law,  independent  of  the 
local  usage  of  Massachusetts.  '  I  am  aware,  that  it  may  be 
said,'  and  I  am  now  repeating  the  words  of  the  learned  Judge 
who  pronounced  the  opinion,  ^  tliat  the  property  may  be  reaqbed 
by  a  trustee  process,  so  that  it  cannot  be  absolutely  locked  up 
from  his  creditors.  But  the  question  can  never  be  whether  a 
remedy  exists  for  the  creditors,  but  whether  the  debtor  has  not 
endeavored  fraudulendy  to  delay  or  defeat  them.'  p.  227.  la 
another  part  of  the  opinion  the  court  returns  upon  this  doctrine 
and  announces  it  in  the  most  distinct  and  forcible  terms.  ^  The 
question  is  not,  I  repeat  it,  and  cannot  be,  whether  there  may 
not  be  some  remedy  for  the  creditors  to  intercept  the  surplus^ 
but  whether  the  intent  apparent  on  the  deed  itself,  be  not  to 
coerce  them  to  a  setdement  by  embarrassing  or  delaying  their 
remedy.  Such  an  intent  is  of  itself  illegal.'  p.  229.  After 
the  roost  careful  examination  that  I  have  been  able  to  give  to 
the  subject  it  appears  to  me  that  the  doctrine  of  that  case  rests 
on  a  firm  and  solid  foundation,  and  that  the  arguments  of  the 
court  are  conclusive. 

If  this  assignment  on  a  fair  construction  of  its  terms  is  a  con- 
veyance made  to  delay  or  defraud  creditors,  then  only  a  defeasi- 
ble title  was  gained  by  the  assignees,  liable  to  be  vacated  on  a 
seizure  by  legal  process  by  a  dissenting  creditor.  Whatever 
therefore  was  the  title  which  they  acquired  in  this  vessel,  it  was 
not  one  which  protected  the  property  from  the  attachment  of 
D.  W.  Lord ;  and  the  assignees  could  give  no  better  title  than 
they  received.  It  continued  the  property  of  Tobias  Lord  to 
answer  the  demands  of  creditors  not  parties  to  the  assignment, 
and  the  sale  on  the  execution  conveyed  a  good  tide  to  the  claim- 
ant.   The  libel  is  therefore  dismissed  with  costs. 

VOL.  vm. — ^No.  XVI.  38 
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ART.  VI.— THE  STATUTE  LAWS  OF  TENNESSEE. 

The  Statute  Laws  of  Tennessee^  of  a  Public  and  General  JVa- 
turej  revised  and  digested  iy  John  Haywood  and  Robert 
L.  CooBs,  by  order  of  the  General  Assembly.  EDOxville. 
T.  F.  S.  Heiskell.     1831.    2  vok     8vo. 

Blackstone  has  been  characterized  by  Sir  James  Mackintosh, 
as  ^  a  great  master  of  classical  and  harmonious  composition,  but 
a  feeble  reasoner  and  a  confused  thinker,  whose  writings  are 
not  •exempt  from  the  taint  of  slavishness.'  There  is  a  curious 
Olustration  of  this  last  remark  in  the  Introduction  to  the  Com-* 
mentaries,  where  the  author  professes  to  deliver  the  doctrine  of 
the  books  respecting  colonies.  If  the  law  really  was  as  he  states 
it  to  be,  the  codes  of  the  States  of  this  Union  would  be  a  medley 
of  colonial  and  independent  enactments,  and  customs  of  savages. 

In  a  case  reported  in  1  Salk.411,  the  King's  Bench  decided 
that,  in  colonies  planted  by  Englishmen  in  uninhabited  coun- 
tries, all  laws  in  force  in  England  are  in  force  there ;  that  in  a 
conquered  country  the  laws  of  England,  by  mere  conquest,  do 
not  take  place ;  that  the  laws  of  an  infidel  country  do  not,  by 
conquest,  utterly  cease,  but  only  such  as  are  against  the  laws  of 
God ;  and  that  in  such  case,  where  the  laws  are  rejected  or 
silent,  the  conquered  country  shall  be  governed  according  to  the 
rule  of  natural  equity. 

Upon  this  case,  Blackstone  builds  the  following  theory. 
'  Plantations,  or  colonies  in  distant  countries,  are  either  such 
where  the  lands  are  claimed  by  the  right  of  occupancy  only,  by 
finding  them  desert  and  uncultivated,  and  peopling  them  from 
the  mother  country ;  or  where,  when  already  cultivated,  they 
have  been  either  gained  by  conquest  or  ceded  to  us  by  treaties. 
The  first  class  of  colonists  carry  with  them  only  so  much  of  the 
English  law,  as  is  applicable  to  their  own  situation  and  the  con- 
dition of  an  infant  colony;  such,  for  instance,  as  the  general 
rules  of  inheritance,  and  of  protection  from  personal  injuries. 
But  in  conquered  or  ceded  countries,  the  ancient  laws  of  the 
country  remain,  unless  such  as  are  against  the  laws  of  God. 
Our  American  plantations  are  principally  of  this  latter  sort, 
being  obtained  in  the  last  century,  either  by  right  of  conquest 
and  driving  out  the  natives,  or  by  treaties.' 
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The  absurd,  but  legitimate,  nay,  inevitable,  consequences  of 
this  theory,  are  that  the  Englishmen  who  drove  out  the  natives 
and  took  jpossession  of  their  country,  became  subject  to  the  laws 
of  its  late  savage  occupants ;  that  the  common  law  of  England, 
as  such,  had  no  allowance  or  authority  amongst  them ;  that  the 
king  might  alter  and  change  the  laws  of  the  Indians,  but  till  he 
did,  they  remained  in  force,  and  were  the  rules  of  conduct  for 
those  who  supplied  the  places  of  the  savages.  This  doctrine 
seems  to  be  founded  upon  the  idea  that  the  laws  of  a  country 
have  a  kind  of  connexion  with  the  soil,  and  constitute  one  of  its 
permanent  or  inherent  qualities ;  and  that  whoever  occupies  the 
soil  must  be  governed  by  the  political  and  legal  institutions  of 
its  former  occupants,  as  they  must  submit  to  cultivate  what  it 
will  produce,  or  to  the  constitutional  influences  of  its  climate. 
Hence,  though  the  conquerors  drive  out  the  old  occupants,  one 
and  all,  this  expulsion  would  not  be  an  abrogation  of  their  laws, 
but  the  conquerors,  by  a  kind  of  fatal  necessity,  become  the 
subjects  of  the  institutions  of  the  conquered.  The  dominion  of 
the  country  is  transferred,  but  it  passes  cum  onere. 

It  must  be  admitted,  however,  that  it  is  undeniably  true,  in 
general,  that  the  laws  of  a  conquered  country  remain  after  the 
conquest.  For  a  conquest  only  changes  the  sovereignty  or  ad- 
ministration. The  new  sovereignty  administers  the  laws  which 
it  finds,  until  it  changes  them,  or  substitutes  others  in  their 
places.  But  though  this  is  so  generally,  is  it  so  universally  ? 
When  we  say  it  is  so  generally,  we  predicate  the  doctrine  of  the 
majority  of  conquests,  which  but  seldom  go  the  length  of  ex- 
terminating, or  even  expelling  the  present  inhabitants  of  a  coun- 
try. Those  inhabitants  generally  remain,  and,  in  time,  coalesce 
with  their  conquerors.  And  for  the  very  reason  that  they  do 
remain,  the  conquest  does  not  ipso  facto  abolish  their  laws. 
These  laws  retain  their  vigor,  because  a  change  of  the  hands  by 
which  they  were  administered  does  not  destroy  their  adaptation 
to  the  situation,  wants,  interests,  feelings,  opinions,  and  habits  of 
the  people  by  and  for  whom  they  were  enacted.  They  there- 
fore never  cease  to  be  binding,  till  the  new  sovereign,  by  an 
act  of  bis  supreme  power,  alters  or  annuls  them. 

But  because  this  is  the  law  of  nations,  where  a  conquest  does 
not  amount  to  the  extermination  or  expulsion  of  the  ancient  in- 
habitants, must  it  necessarily  be  operative,  where  there  is  an 

Digitized  by  CjOOQ IC 


300  TAe  Statute  Laws  of  Tennessee.  [Oct. 

actual  driving  out  of  the  occupants,  or  where  there  is  a  cession 
and  total  removal  of  the  former  people,  thus  leaving  the  country 
absolutely  destitute  of  inhabitants.  If  so,  it  is  indeed  to  say 
that  the  artificial  institutions  of  men  become  impressed  upon  the 
soil  as  inseparably  as  its  qualities,  or  as  atmospherical  influences. 
So  that  whoever  goes  upon  it,  must  submit  to  those  institutions, 
as  the  visiter  of  the  upas,  if  he  will  gratify  his  curiosity,  must 
inhale  the  deadly  gas  which  infects  its  neighborhood.  Black- 
stone  admits  that,  where  a  vacant  country  is  colonized  by  Eng- 
lishmen, they  carry  with  them  such  of  the  English  laws  as  are 
suitable  to  their  condition.  But  he  lays  down  the  law  as  though 
he  thought  that  there  was  a  diflFerence  in  this  respect,  between 
a  vacant  and  vacated,  a  desert  and  deserted  country.  Those 
who  drive  out  the  inhabitants,  or  acquire  the  soil  by  treaty,  be- 
come subject  to  the  laws  of  the  abandoned  country.  Those  who 
are  driven  out,  or  cede  and  remove,  leave  their  laws  as  an  in- 
evitable incumbrance  to  the  conquerors  or  purchasers. 

This  doctrine  was  recommended  to  Blackstone  by  the  politi- 
cal consequences  that  depend  upon  it  —  that  as  the  common 
law  had  no  allowance  or  authority  amongst  the  colonists,  who 
were  subject  to  the  laws  of  the  Indians  till  the  king  akered 
them,  so  the  king  had  power,  in  virtue  of  his  prerogative  royal, 
to  give  laws  to  the  colonists  without  their  consent,  to  tax  them 
without  representation,  et  alia  enormia.     But  this  slavish  doc- 
trine is  artfully  concealed  under  a  seemingly  fair,  but  really  in- 
complete enumeration  of  facts.    To  the  proposition,  that  colo- 
nists are  to  be  governed  by  the  laws  of  the  colonized  country, 
and  by  such  alterations  of  them  as  the  king  by  his  prerogative 
may  make,  two  facts  are  indispensable  conditions  :    First,  that 
the  country  should  be  acquired  by  conquest  or  treaty:  and, 
secondly,  that  the  conquered  or  ceding  people  should  remain  in 
the  country.     But  he  could  not  have  been  ignorant  that  the  latter 
of  these  facts  did  not  exist  even  in  a  single  American  colony. 
In  the  case  of  Campbell  v.  Hall,  Cowp.  Rep.  204,  Lord  Mans- 
field quotes  the  opinion  of  Sir  Clement  Wearge  and  Sir  Philip 
Yorke,  to  whom,  in  1722,  —  the  Assembly  of  Jamaica  being 
rlfractory,  —  it  was  referred  to  know  —  *  what  could  be  done  if 
the  assembly  should  obstinately  continue  to  withhold  all  the  usual 
supplies,*    They  reported,  that  *  if  Jamaica  was  still  to  be  con- 
aidered  as  a  conquered  isUmd,  the  kbg  had  a  right  to  levy  taxes 
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upon  the  iahabitants ;  but  if  it  was  to  be  considered  in  the  same 
light  as  other  colonies,  no  tax  could  be  imposed  on  the  inhabit- 
ants but  by  an  assembly  of  the  island,  or  by  an  act  of  parliament. 
What  was  at  first  a  conquest  ceases  to  be  so,  and  consequently 
the  king's  prerogative  power  of  levying  taxes,  by  the  removal  of 
all  the  conquered  inhabitants.  For  when  they  emigrate,  their 
laws  go  with  them,  and  all  the  modifications  of  those  laws  made 
by  the  king  in  the  exercise  of  his  prerogative.'  Whether  Jamaica 
remained  a  conquest,  says  Lord  Mansfield,  or  was  made  a  colony, 
Yorke  and  Wearge  did  not  examine.  *  I,'  he  continues,  *  have 
upon  former  occasions  traced  the  constitution  of  Jamaica,  as  far 
as  there  are  papers  and  records  in  the  offices,  and  cannot  find  that 
any  Spaniard  remained  upon  the  island. so  late  as  the  restoration ; 
if  any,  there  were  very  few.'  Though  a  country  was  at  first  a 
conquest,  whether  it  continues  so  or  not,  depends  upon  the  fact 
whether  the  conquered  people  remain  or  not  at  the  time  in 
question.  But  Blackstone  asserts  that  the  American  colonies 
were  bona  fide  conquests  or.  purchases  when  he  wrote;  and  was 
not  ashamed,  besides  this  mistatement  of  facts,  of  the  ludicrous 
consequence,  that  the  laws  of  the  colonies  were  a  medley  of 
savage  customs  and  royal  enactments.  In  this,  the  *  taint  of 
slavishness '  is  offensively  strong. 

When  the  Roman  laws  were  formed,  and  the  study  of  them 
revived  in  Europe,  after  a  long  oblivion,  they  presented  to  their 
votaries  a  system  perfect  as  a  whole,  symmetrical  in  its  propor- 
tions, unbroken  in  its  connexions  and  dependencies.  It  is  curi- 
ous to  imagine  what  figure  the  statute  book  of  any  State  of  this 
Union  would  make,  that  of  Tennessee,  for  instance,  if  found  in 
a  future  age,  after  an  undisturbed  repose  in  the  closet  of  some 
library,  for  one  thousand  years.  Not  a  title  would  be  found 
complete.  Take  that  of  Husband  and  Wife  for  example.  Rules 
would  be  found  prescribed  for  contracting  and  dissolving  the 
relations ;  for  providing  for  the  support  of  the  wife  out  of  the 
husband's  estate  in  case  of  his  death,  and  how  femes  covert 
should  pass  their  real  estate.  But  none  of  the  consequences  of 
the  relation  as  to  the  persons  and  property  of  the  parties  them- 
selves, or  as  to  third  persons,  would  appear.  The  whole  w<Juld 
be  a  mystery.  The  finder  might  flatter  himself,  on  reading  the 
title  page,  that  he  had  hit  upon  a  treasure.  But  how  he  would 
be  disappointed  when,  upon  a  critical  examination,  he  should 
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find  all  imperfect,  all  in  uDintelligible  disorder  and  incomplete- 
ness. He  would  conclude  that  the  people  to  whom  this  code 
belonged,  had  not  advanced  beyond  the  first  steps  in  the  career 
of  civilization.  If,  in  this  stage  of  his  investigations,  he  should 
become  acquainted  with  the  fact,  that  Tennessee  had  been  set- 
tled by  colonists  from  Great  Britain,  he  would  conclude  that 
these  broken  fragments  of  legislation  might  be  perfected  and 
explained  by  examining  the  code  of  the  mother  country. 
Should  the  classical  pages  of  Blackstone  now  fall  into  the  hands 
of  our  antiquary,  he  would  be  there  instructed,  that  the  common 
law  of  England  never  had  any  allowance  or  authority  in  the 
British  American  colonies ;  but,  on  the  contrary,  that  as  those 
colonies  were  conquests  or  purchases  from  the  aborigines,  the 
laws  of  the  conquered  or  ceding  people  remained  in  force  over 
the  new  setders.  The  astounding  fact  would  then  burst  upon 
bim,  that  the  deficiencies  of  the  statute  book  must  be  supplied 
by  coUecting  the  unwritten  laws  of  the  savages.  Here  he  would 
abandon  the  investigation  in  despair,  or  as  unworthy  of  a  rational 
inquirer. 

Nor  would  the  disgust  of  Judge  Haywood  and  Mr.  Coobs 
have  been  less,  we  may  suppose,  if  they  had  been  compelled  to 
throw  into  order  and  make  a  consistent  whole  of  the  customs  of 
the  Yamasees,  the  Congarees,  the  Catawbas,  the  Cherokees, 
and  the  enactments  of  the  proprietory,  royal,  and  independent 
governments  of  North  Carolina,  and  those  of  the  territorial  and 
state  governments  of  Tennessee.  For,  by  the  act  of  1825, 
which  gave  birth  to  the  book  which  stands  at  the  head  of  this 
article,  the  legislature  of  Tennessee  directed  that,  there  should 
be  appointed  *  two  persons  learned  in  the  law,  to  revise  and 
digest  all  the  statutes  of  Tennessee  and  North  Carolina  then  in 
force,  and  of  a  public  nature,  in  such  mannery  that  where  there 
are  several  statutes  upon  the  same  subject^  the  whole  may  be  re- 
duced  into  one,  in  which  shall  be  comprehended  the  provisions 
still  in  force  contained  in  the  said  several  statutes^  with  marginal 
notes  of  the  dates  of  the  passage  of  such  laws  as  are  considered 
in  force.'  The  legislature  evidently  did  not  agree  with  the 
clstfsical  commentator,  in  considering  the  Indian  customs  in 
force,  for  they  have  confined  their  revisers  and  digesters  to  the 
sututes  of  Tennessee  and  North  Carolina.  But  to  drop  Black- 
stone's  slavish  absurdity,  let  us  pursue  our  purpose. 
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It  cannot  but  strike  every  reader  of  the  act  of  assembly  just 
quoted,  that  the  legislature  of  1825,  contemplated  a  noble  de* 
sign.  Nor  can  it  be  less  apparent,  we  humbly  think,  to  every 
examiner  of  the  fruit  of  their  project,  that  the  design  has  not  been 
fulfilled.  The  language  of  the  act  is  not  susceptible  of  two  in- 
terpretations. It  directs  the  digesters  and  revisers  to  reduce  all 
the  statutes  upon  the  same  subject  into  one  comprehensive  law. 
It  was  evidently  not  intended  that  the  book  should  be  used  as 
authority  until  it  should  be  reviewed  by  the  legislature ;  and  the 
compilers  were  required  to  designate  in  the  margin  the  date  of 
each  provision  inserted  in  the  new  project,  that  the  legislature 
might  be  enabled  to  determine  readily  that  nothing  had  been 
omitted.  The  dates  have  been  faithfully  inserted  in  the  margin, 
and  this  is  the  only  particular  in  which  the  authority  given  by 
the  legislature  has  been  pursued.  The  digesters  are  in  no  dan- 
ger of  having  any  excess  in  their  execution  of  the  power,  de- 
clared void,  but  their  escape  from  the  other  branch  of  the  rule 
would  be  miraculous ;  for  ^  where  a  man  doth  lesse  than  the 
commandment  or  authority  committed  unto  him,  there — the 
commandment  or  authority  being  not  pursued  —  the  act  is  void.' 

The  first  volume  of  the  book  presents  a  confusion  more  un- 
intelligible, if  possible,  than  the  statutes  at  large.^  Nay,  what 
lawyer  or  judge,  in  a  case  of  ambiguity  of  language,  would  dare 
to  advise  or  decide  by  a  simple  reference  to  the  statutory  pro- 
vision as  it  appears  in  the  digest.  The  book  exhibits  exactly 
that  kind  of  preliminary  arrangement  of  the  laws,  which 
would  have  afibrded  the  compilers  some  aid,  in  reducing  the 
disjointed  provisions  of  the  statutes  into  comprehensive  titles,  the 
result  which  the  legislature  of  1825  manifestly  intended,  and 
clearly  expressed.  The  duty  committed  to  the  charge  of  the 
digesters,  so  far  from  being  regarded  as  an  occasion  for  money 
making,  should  have  been  seized  by  a  lawyer  as  an  opportunity 
to  do  more  good  in  his  generation,  than  would  ever  again  pro- 
bably be  presented.  The  preface  to  the  book  shows  that  the 
work  of  the  compilers  was  unintelligible  to  the  printer,  and  the 
legislature  of  1829  was  compelled  to  employ  a  gentleman  to 
transcribe  the  whole  work  and  compare  it  with  the  originals. 

>  Scott's  edition  of  the  Tennessee  Statutes  at  large,  is  a  work  of  very 
great  merit  in  all  the  requisites  of  such  a  compilation.  Its  continuation  is 
an  object  worthy  of  the  particular  attention  of  the  legislature,  and  it  ought 
not  to  escape  them  that  Judge *Scott  is  yet  in  full  life. 
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Diligence  and  accuracy,  method  and  fidelity,  we  have  high 
authority  for  saying,  are  humble,  but  indispensable  virtues  of  the 
compiler.  And  whoever  undertakes  the  herculean  task  of  re* 
ducing  into  comprehensive  titles,  the  crabbed  provisions  of  a 
multitude  of  statutes,  will  have  much  occasion  to  employ  these 
virtues.  Those  who  are  totally  destitute  of  them  ought  never 
to  venture  into  such  thorny  paths.  To  be  neither  diligent,,  nor 
accurate,  nor  methodical,  nor  faithful,  is  to  want  every  requisite 
of  such  a  labor.  The  book  before  us  manifests  the  absence  of 
all  these  virtues,  or  at  least  a  neglect  of  their  promptings. 

The  method  of  the  main  body  of  the  work  is  alphabetical, 
better  than  none,  it  must  be  granted,  but  certainly  requiring  no 
great  exercise  of  the  intellectual  faculties  to  devise  it.  The 
matter  of  the  titles  is  absolutely  without  me^od,  and  in  place  of 
the  statutes  on  the  same  subject  .being  reduced  into  one  com- 
prehensive statute,  the  tides  are  a  jumble  of  perplexed,  confused 
and  disorderly  provisions,  not  having  even  the  merit  of  an  ar- 
rangement in  the  order  of  time.  This  is  really  provoking,  be- 
cause the  language  of  the  act  which  required  this  digest  is  too 
plain  to  be  misunderstood,^  and  too  imperative  to  be  peglected  or 
disobeyed.  Did  these  digesters  never  perceive  *  the  unspeaka- 
ble importance  of  natural  arrangement  in  jurisprudence,  by  ren- 
dering the  mere  place  of  a  proposed  law  in  such  an  arrange- 
ment, a  short  and  easy  test  of  the  fitness  of  the  proposal  ?"  If 
they  did  not,  we  can  tell  them  that  this  is  the  very  aid,  above  all 
others,  that  the  act  of  1825  required  at  their  bands,  and  which 
they  have  been  most  chary  in  aferding,  to  the  great  disgrace  of 
their  work.  The  book,  in  short,  is  just  better  than  no  digest,, 
and  we  cannot  but  express  our  indignation  at  the  manner  of  its 
execution,  which  really  does  not  meet  the  main  object  of  the 
legislature.  We  have  waited  for  abler  men  to  perform  the 
duty  to  the  State  of  exposing  this  book,  by  comparing  its 
execution  with  the  requirements  of  the  act  of  1825,  until  we 
could  hold  our  peace  no  longer.  We  shall  now  cease  to 
remark  upon  it  particularly,  while  we  pursue  the  current  of  this 
essay.  But  as  we  have  made  this  book  the  occasion  of  appear- 
ing in  the  Jurist,  it  is  believed  that  what  will  follow,  will  have  a 
constant  relation  to  the  design  which  the  legislature,  that  pro- 
jected this  book,  had  in  view. 

The  question  of  the  utility  of  codification  has,  since  Mr.  Ben- 
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tham's  appearance  on  the  stage,  been  warmly  debated  in  Europe, 
€t  lis  adhuc  sub  judice  est.  This  dispute,  we  suspect,  arose, 
and  has  been  kept  up  by  a  misunderstanding  of  the  question. 
The  controvertists,  on  either  side,  combating  what  neither  would 
contend  for  or  against,  if  they  could  but  come  to  a  parley,  and 
Betde  the  preliminaries  of  the  tournament.  To  expunge  the 
laws  of  any  people,  and  to  set  to  work  to  substitute  a  code  in 
their  place,  consisting  entirely  of  new  provisions,  is  a  project  to 
the  last  degree  Utopian  and  impracticable.  To  combine  to- 
gether the  written  and  unwritten  laws  in  a  system,  or  even  to 
reduce  several  statutes  upon  the  same  subject  into  one,  with  the 
aid  of  a  natural  arrangement,  might  be  of  difficult  execution,  but 
when  judiciously  done,  must  necessarily  contribute  to  the  per- 
fection of  legislation.  Even  though  the  unwritten  laws  should 
be  the  usages  of  a  people  in  their  infancy,  and  distinguished  for 
nothing  but  their  barbarous  immaturity,  it  would  be  well  to  let 
people  see  the  particolored  monster  in  all  its  deformity.  But  if 
the  unwritten  laws  alone  composed  a  body  of  law,  full,  compre- 
hensive, adequate  to  the  wants  of  a  refined  people,  and  already 
digested  into  a  systematic  code  by  the  diligience  of  its  professors, 
what  possible"  harm  could  it  do,  to  methodize  the  unwritten  or 
statute  laws  upon  the  same  plan?      ^ 

A  speculative  legislation,  having  no  reference  to  the  wants  of 
the  governed,  is  a  gross  practical  absurdity,  but  a  methodical 
arrangement  of  statutes  is  as  far  removed  from  this  as  possible. 
It  would  be  only  embodying  what  the  condition  and  necessities 
of  the  people  had  already  effected,  but  in  an  irregular  and  un- 
methodical manner,  and  at  long  intervals  of  time.  In  a  body 
politic,  where  new  laws  are  generated  like  noxious  humors  in 
the  natural  body,  with  morbid  and  unnatural  activity ;  where 
there  is  an  absolute  mania  of  legislation ;  and  where  every  son 
of  earth  is  an  L.  L.  D.  by  instinct,  method  in  the  madness 
would  be  a  positive  antidote.  It  would  enable  successive  gen- 
erations of  legislators  to  find,  with  facility,  what  had  been  already 
effected  for  the  wants  of  the  stale.  As  matters  lie,  at  present, 
our  legislators  are  in  the  condition  of  an  ignoramus  to  whom  the 
management  of  an  apothecary's  shop,  with  mislabelled  bottles, 
has  been  committed.  Confusion,  terror,  and  death  are  scattered 
all  around.  And  while  the  bewildered  people  believe  that  some 
scourge  of  the   human   race   stalks,  with  mysterious  energv 
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amongst  them,  the  whole  mischief  is  concocted  at  the  next 
corner,  where  mortar  and  pestle  shine  in  gold-leaf.  And  the 
man  of  science  is  more  sorely  puzzled  than  the  rest,  because  he 
finds  the  laws  of  nature  reversed,  and  the  most  salutary  pre- 
scriptions turned  into  instruments  of  death.  If  some  friendly 
genius  should  arrange  the  labels  according  to  science,  the  atmos- 
phere would  be  purified,  for  the  book  of  formulas,  the  phar- 
macopoeia, would  do  the  rest  with  unerring  precision. 

To  do  this  for  the  legislature,  would  be  to  present  them  with 
a  faithful  and  naturally  arranged  digest  of  the  statutes  already 
passed.  This,  if  performed  in  the  most  unintelligible  of  all 
methods,  the  alphabetical,  would  be  a  useful  aid  to  the  legisla- 
ture, though  it  might  be  little  to  the  judiciary  or  to  the  bar.  The 
digest  contemplated  by  the  Tennessee  legislature  of  1825,  was 
of  a  far  higher  order  of  merit.  In  that  state  either  kind,  but 
especially  the  latter,  would  be  particularly  useful  to  the  legisla- 
ture, because  legislation  there  has  been  so  exuberant  as  to  ac- 
cumulate a  variety  of  provisions  upon  the  same  subject,  having 
no  common  points  of  resemblance  amongst  themselves,  except, 
generally,  a  distinguished  want  of  precision  and  grammatical 
accuracy. 

We  do  not  complain  of  the  multiplicity  of  the  statutes,  for  this 
is  an  effect  of  the  cause  which  has  ameliorated  the  condition  of 
mankind,  and  has  led  them  up  out  of  the  Egyptian  darkness  of 
despotism  or  feudal  tyranny.  Prescribed  rules,  that  is,  Jaws, 
are  few  and  simple  in  a  despotism.  Each  case  is  disposed  of 
according  to  the  will  of  the  judge.  But  it  is  not  to  be  antici- 
pated that  his  will  will  continue  the  same  till  the  same  facts  come 
before  him  between  another  set  of  litigants.  A  very  wise  and 
benevolent  despot  would  make  his  people  happy.  Because  he 
would  be  governed,  in  his  administration,  by  the  immutable 
principles  of  justice  and  equity.  If  such  a  successor  could  be, 
infallibly,  found  at  every  demise  of  such  a  ruler,  despotism  would 
be  the  best  government.  It  would  be  the  government  of  a  good 
father  of  a  family,  wisely  and  benevolently  disposed  to  the 
greatest  good  of  his  dear  children.  It  is  because  no  such  rulers 
can  be  found,  that  it  has  been  thought  better  that  the  people 
should  take  the  power  of  the  state  into  their  own  hands.  But 
as  they  are  obliged  to  commit  the  administration  to  bodies  of 
magistracy,  and  those  magistrates  are  as  liable  to  err  as  our 
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despot,  so  they  have  endeavored  to  leave  the  magistrate  no  will 
of  his  own,  but  to  substitute,  in  place  of  his,  the  will  of  the 
people  themselves.  Hence  the  legislature  of  a  free  state  con- 
stantly endeavors  to  prescribe  what  shall  be  done  or  omitted  in 
every  supposable  case.  The  people  ought,  therefore,  never  to 
complain  of  the  multiplicity  of  their  laws ;  for  these  laws  are  not 
made  to  restrain  their  natural  liberties.  They  are  provided  to 
check  those,  on  every  side,  who  have  the  administration,  and  to 
secure  the  natural  rights  of  the  people,  as  far  as  possible  from 
infraction.  They  are  made  to  limit  those  who  rule,  while  they 
leave  the  ruled  free  to  do  whatever  they  may  find  in  their  hearts, 
not  injurious  to  the  good  of  the  whole.  Every  right,  therefore,* 
that  man,  by  nature,  can  possess,  is  secured  by  an  enactment. 
Add  to  this,  that  every  modification  of  those  rights,  as  afiected 
by  the  endless  relations  and  connexions  of  society  and  civiliza- 
tion, must  be  secured  by  separate  enactments.  The  volume  of 
the  statute  book,  therefore,  is  inseparable  from  freedom. 

Perfect  liberty  is  the  power  to  do  what  we  will.  Slavery 
is  subjection  to  the  will  of  another.  The  people,  therefore,  who 
desire  to  be  free,  must  provide  that  they  be  governed  according 
to  their  own  will.  Nothing  is  to  be  left  to  the  discretion  of 
others.  The  magistrates  are  only  to  be  the  executors  of  rules 
which  the  people  themselves  have  prescribed.'  These  princi- 
ples are  constantly  at  work  in  a  republic.  It  is  they  which 
stimulate  the  exuberant  legislation  of  which  we  have  been  speak- 
ing, but,  of  which,  it  would  be  paradoxical  to  complain.  An 
anxious  desire  to  make  their  rulers  the  passive  instruments  of 
their  will  is  the  master  passion  of  a  few  people,  and  it  manifests 
itself  in  laws  without  number,  and  in  endless  succession.  A 
multiplicity  of  laws,  therefore,  we  repeat,  is  inseparable  from  our 
condition.  We  are  imperfect.  None  are  perfect  amongst  us. 
Were  there  a  caste  in  a  nation  more  than  humanly  good  and 
wise,  to  that  caste'^ought  the  reins  of  government  to  be  commit- 
ted. Were  there  an  individual  of  that  caste  wiser  and  better 
than  his  fellows,  and  a  succession  could  be  kept  up ;  to  that  in- 
dividual and  his  successors,  would  all  men  unite  in  thinking  the 
government  should  be  resigned.     Angels  would  govern  men 

'    ,     .     .    rsrayiiiBva  pktv  7rot«t,  a  Trotct  rr\  noXti*  rtTay^ivct  Sa  Xa^ifiavw  jubtqov 

Sa  avTta  ovx  V  S^vx^ii  otXX*  o  vofiof  t^iv 1  Xen.  Cyrop.  £d.  FhiJ. 
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better  than  their  own  laws.  But  there  is  no  intelligence  or  be- 
nevolence short  of  angelic,  to  whose  will  the  powers  of  govern- 
ment should  be  committed.  The  next  best  succedaneum  is  the 
will  of  the  governed,  for  no  other  reason  than  that  they  are  in- 
capable of  willing  harm  to  themselves.  It  would  be  contradic- 
tory to  say  that  they  could,  because  the  legislators  are  them- 
selves the  subjects  upon  whom  the  regulations  of  the  state  are 
to  operate.  For  want  of  foresight  they  may  do  wrong,  they 
may  pass  injurious  laws,  but  the  evil,  at  most,  can  be  only  par- 
tial and  temporary.  So  soon  as  experience  gives  note  of  the 
wrong,  it  will  be  corrected.  It  is  not  pretended  that  passbn  and 
delusion  may  not  generate  acts  of  legislation  partial  and  oppres- 
sive. But  it  is  the  province  of  the  constituent  assembly  to  pro- 
vide against  these  imperfections  in  the  working  of  the  machine. 
Imperfections  to  which  every  thing  that  depends  for  its  action 
on  the  mind  of  man  is  constitutionally  exposed.  The  political 
machine  should  be  endued  with  a  self-sustaining  and  correcting 
power,  so  that  as  soon  as  the  most  insignificant  wheel  stops  or 
goes  wrong,  some  antagonist  spring  or  balance  should  impel  it 
to  its  appointed  routine.  This  we  endeavor  to  do,  by  creating 
separate  departments  of  administration ;  giving  to  each  a  certain 
share  of  the  supreme  power ;  setting  over  all  the  rule  of  the 
constitution ;  and  leaving  in  the  hands  of  the  people  the  resi- 
due of  all  the  powers,  to  be  employed  in  correcting  mistakes  in 
the  original  construction. 

Multiplicity  of  laws,  if  an  evil,  cannot  be  corrected  in  a  pop- 
ular government.  For  the  laws,  in  such  a  government,  are  but 
the  will  of  the  governed  manifested  and  declared.  There  is  no 
cure  for  this,  if  it  is  a  disease,  but  it  may  be  prevented  by  taking 
away  from  the  governed  all  liberty,  and  subjecting  them  to  the 
will  of  a  despot.  The  simple  and  intelligible  task  of  a  slave  is 
obedience.  To  command  is  the  complicated  and  perplexed 
office  of  the  free. 

But  the  free  expression  of  the  popular  will  in  the  statute 
book  is  no  evil,  provided  that  will  only  remain  permanent  when 
once  expressed,  and  distinctly  and  intelligibly  communicated. 
The  frequency  of  the  expression  is  indispensable  to  liberty  as 
new  emergencies  arise ;  but  it  is  certainly  not  less  necessary 
that  the  expression  should  be  clear  and  intelligible.  But  it 
can  never  be  a  security  to  liberty  that  the  same  rule  should  be 

Digitized  by  VjOOQ IC 


1833.]      •       The  Statute  Lam  of  Tennessee.  309 

often  reiterated,  ever  changing  and  never  settled.  Since  the 
liberties  of  men  are  acknowledged,  with  us,  to  be  inherent,  and 
not  to  be  derived  from  the  grant  of  any  earthly  superior,  there 
can  be  no  occasion  for  oft  repeated  expressions  of  the  popular 
will,  as  in  the  case  of  the  reenactment  and  confirmations  of 
magna  charta.  When  a  rule  has  been  once  given,  it  ought  to 
stand  as  long  as  the  circumstances  remain  which  gave  occasion 
to  Its  enactment.  Changes  in  the  laws  should  be  the  effect  of 
changes  in  the  condition  of  the  governed.  The  laws  should 
be  the  faithful  image  of  the  physical,  moral,  and  intellectual 
state  of  the  people  whose  conduct  they  were  made  to  regulate. 
If  they  were  really  true  logical  conclusions  from  the  situation, 
wants,  interests,  feelings,  opinions,  and  habits  of  the  people,  taken 
as  premises,  no  better  history  of  a  people  need  be  sought  than 
the  statute  book.  Now  it  is  certain  that  no  sudden  changes, 
no  invasions  in  the  elements  of  social  order,  do  take  place,  and, 
therefore,  there  should  be  a  corresponding  steadiness  in  the 
rules  of  law. 

Those  who  have  no  other  pursuit  before  their  eyes,  but  to 
show  their  wisdom  in  making  laws,  ought  to  consider  that  legis- 
lative enactments  are  rarely  proper  till  the  governed  have  already 
generally  acted  upon  the  rule  which  is  about  to  be  prescribed, 
or  rather  written.  In  other  words,  nothing,  except  matters  of 
mere  form  and  arbitrary  regulations,  should .  ever  become  a 
wjiiten  law,  till  it  has  already  existed  among  the  people  as  an 
unwritten  rule  of  conduct.  Whatever  i^  agreeable  to  the  nature 
and  condition  of  any  people,  will  become  a  usage  among  them ; 
and  the  statute  book  should  be  a  record  of  those  usages.  It 
sometimes  happens  that  if  the  legislature  is  tardy  in  transferring 
to  the  statute  book  the  usages  of  the  people,  the  courts  them- 
selves assume  the  functions  of  that  department.  This  has  fre- 
quently occurred  in  England,  where  society  is  divided  into  two 
masses,  one  of  which,  though  inferior  in  numbers,  has  been 
greatly  superior  in  political  influence.  There  the  will  of  the 
unlnfluential  majority,  suppressed  in  the  halls  of  legislation,  has 
acted  itself  out  in  the  courts,  long  before  it  could  find  its  way 
into  the  records  of  parliament.  So  powerful  indeed  has  been 
this  silent  working  of  the  causes  of  the  advancement  of  society 
in  that  country,  that  the  courts,  as  every  lawyer  knows,  have 

virtually  repealed  acts  of  parliament,  as  the  statute  de  denis  anfl 
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the  statute  of  uses.  This  occurrence  is  not  frequent  with  us, 
but  examples  are  not  wanting.  For  instance,  our  condition  re- 
quired a  short  term  of  limitation.  This  the  legislature  of  North 
Carolina  made  seven  years.  But  they  drew  the  law  upon  an 
English  model;  and  as  the  subject  upon  which  the  English 
statute  operated  was  actions  and  not  rights,  so  our  statute  was 
made  in  form  to  operate  on  actions  not  rights.  But  the  situa- 
tion of  our  people  imperiously  demanded  that  a  fair  possession 
should  in  a  short  period  become  a  title.  The  legislature  hesi- 
tated. The  courts  acted,  and  did  not  shun  to  declare  that  the 
legislature  itself,  which  passed  the  act  referred  to,  actually  in- 
tended  to  act  upon  rights,  not  merely  upon  remedies.  The  act 
to  which  we  allude  is  that  of  North  Carolina  of  1715.  After  a 
long  struggle  the  courts  at  last  declared  that  seven  years'  peace- 
able possession  would  give  the  possessor  title  to  the  extent  of 
the  boundaries  mentioned  in  his  deed,  or  color  of  title.  This 
is  against  the  words  of  the  statute,  and  against  the  well  settled 
English  and  American  constructions  of  the  words.  But  it  has 
the  saving  virtue  of  being  adapted  to  the  condition  of  society. 
At  last,  but  not  till  after  the  rule  already  existed,  we  may  say, 
with  strict  propriety,  in  the  unwritten  code  of  the  people,  the 
legislature  recognised  and  recorded  it,  in  the  Tennessee  statute 
of  1819. 

According  to  these  principles,  the  acts  of  the  legislature  are 
to  be  regarded  in  the  light  of  evidence,  conclusive  and  uncon- 
trollable, it  is  true,  of  the  customs  and  usages  which  existed 
among  the  people  at  the  period  of  their  being  embodied  in  the 
statute  book. 

Where  a  constitution  designates  a  body  of  legislative  magis- 
tracy, it  simply  appoints  those,  who,  if  they  transcend  not  their 
duty,  are  to  ascertain,  and  reduce  into  precise  and  definite  rules, 
the  customs  of  the  people,  and  who  are  to  write  them  out,  and 
promulgate  them  authoritatively.  In  a  country  governed  by 
usages  or  unwritten  laws,  the  judicial  magistrate  declares  what 
the  custom  is,  or,  more  accurately,  he  decides  the  question 
which  the  litigants  have  made  before  him,  according  to  his 
opinion  of  the  usage,  and  his  decision,  if  his  tribunal  be  of  the 
last  resort,  is  conclusive  evidence  of  the  usage.  Though  a 
legislature  were  composed  of  the  wisest  men  of  the  State  in  all 
human  knowledge,  yet  their  wisdom  would  be  null  if  their  laws 
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should  be  made  without  reference  to  the  nature  and  condition 
of  the  people  for  whom  their  labors  were  intended.  Thus 
Locke's  celebrated  constitution  of  Carplina  is  only  a  monument 
of  the  utter  futility  of  hypothetical  (it  does  not  deserve  the 
name  of  theoretical,)  legislation,  —  a  lively  memento  of  the 
singular  preposterousness  of  attempting  to  form  a  people  by 
laws. 

Natural  liberty  is  the  power  to  do  whatever  is  not  prohibited 
by  the  laws  of  nature.  Civil  liberty  is  what  remains  of  na- 
tural, after  deducting  the  restraints  of  society.  The  amount  of 
this  last  is  determined  by  the  form  of  government.  It  is  great 
or  small,  in  proportion  to  the  established  subjection  of  the  gov- 
erned to  the  will  of  others*  It  is  the  greatest  where  the 
form  of  government  leaves  to  the  people  the  right  and  power 
of  ascertaining  for  themselves  the  restraints  which  shall  be  im- 
posed on  the  natural  liberty  of  the  individuals  who  compose  the 
State.  To  have  the  law-making  power  appointed  by,  and  ac- 
countable to,  the  people,  is  a  great  security  for  liberty ;  but  the 
manner  in  which  the  restraints  of  liberty  are  to  be  designated 
and  published,  is  scarcely  less  important. 

In  the  first  place,  those  restraints  should  never  be  the  cause 
of  loss  or  inconvenience  to  the  citizen.  By  cause  here  is 
meant,  '  that  which  immediately  precedes'  the  loss  or  incon- 
venience, and  to  which,  the  loss  or  inconvenience  is  necessarily 
referable.  The  loss  or  inconvenience  should  be  the  effect  of  a 
transgression  of  a  restraint,  so  that  it  might  be  referred  to  the 
transgression  as  a  cause,  or  immediate  antecedent.  Hence  the 
restraint  should  be  prescribed ;  for  there  can  be  no  transgression 
where  there  is  no  prohibition.  The  law  is  not  to  be  the  cause 
of  harm  to  the  citizen,  but  the  violation  of  that  which  has  been 
already  ascertained  and  sufficiently  declared. 

In  the  second  place,  the  law  must  not  only  be  prescribed, 
that  is,  the  restraint  must  not  only  be  imposed,  but  it  must  be 
sufficiently  done.  To  this  end,  it  is  not  enough  merely  to 
write  down  the  rule  and  promulgate  it ;  for  besides  this,  it 
should  be  so  done  as  to  be  unequivocal.  If  the  words  of  the 
legislature  are  dark,  ambiguous,  or  doubtful,  it  opens  the  door  to 
interpretation,  and  makes  it  necessary  for  the  judiciary  to  en- 
lighten the  language,  determine  the  meaning,  ascertain  the 
sense,  of  the  legislature.     In   doing  this,  they  truly  exercise 
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legislative  functions.  They  are  declaring  that  intention  which  the 
legislature  ought  to  have  sufficiently  done.  This/is  to  exercise  a 
broad  discretion,  —  and  it  would  be  miraculous  if  some  citizen 
should  not,  in  the  multifariousness  of  affairs,  fall  the  victim  to  a 
rule,  strictly  ex  post  facto^  —  if  the  law,  as  declared  by  the 
court,  should  not  be,  to  all  intents  and  purposes,  the  cause  of 
loss  or  inconvenience  to  him. 

Every  art  and  science  has  its  appropriate  technical  language, 
proportioned  to  the  accuracy  of  which,  are  its  advancement 
and  degree  of  perfection.  The  superior  exactness  of  the  mathe- 
matics, does  not  result  more  from  the  simplicity  of  its  subjects, 
number  and  quantity,  than  from  the  precision  of  its  language. 
Such  ought  to  be  the  language  of  {he  law.  To  have  the  use 
of  this  powerful  instrument,  is  a  high,  but  not.  an  unattainable 
accomplishment.  Whoever  possesses  it,  can  depict  the  objects 
of  thought  before  the  mind's  eye  of  the  reader,  just  as  they 
exist  in  his  own  mind.  Not  a  lineament,  however  insignifi- 
cant, nor  a  tint,  however  imperceptible,  would  be  wanting. 

'His  admirable  style,'  —  it  is  said  of  Hobbs  —  'seems  to 
be  the  very  perfection  of  didactic  language.  Shorty  dear^ 
precise^  pithy ;  his  language  has  never  more  than  one  meanings  , 
which  never  requires  a  second  thought  to  Jind.^  What  a  code 
could  not  such  a  man  write !  '  By  the  help  of  his  exact 
method,  it  takes  so  firm  a  hold  on  the  mind,  that  it  will  not 
allow  attention  to  slacken.  He  has  so  great  a  power  of  always 
choosing  the  most  significant  term,  that  he  is  never  reduced  to 
the  poor  expedient  of  using  many  in  its  stead.  Perhaps  no 
writer,  of  any  age  or  nation,  on  subjects  so  abstruse,  has  mani- 
fested an  equal  power  of  engraving  his  thoughts  on  the  mind 
of  his  readers.  The  greatest  blessing  that  any  nation  could 
possess,  next  to  virtue,  would  be  a  digest  of  their  laws ;  being 
such  as  their  situation,  wants,  interests,  feelings,  opinions,  and 
habits,  demanded,  compiled  according  to  a  natural  arrangement 
and  exact  method,  and  written,  withal,  in  a  language  short,  clear, 
precise,  pithy,  never  having  more  than  one  meaning,  which  it 
would  require  not  a  second  thought  to  find.  This  is  possible, 
because  what  has  been  once  attained  to  by  man,  can  be  reached 
again.  It  is  evident  that  the  most  difficult  part  of  such  a  work 
would  be  the  composition  of  the  laws.  To  devise  suitable  laws 
requires  no  great  amount  of  original  thinking,  for,  happily,  they 
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are  always  suggested  by  the  actual  usages  of  the  people.  And 
a  natural  arrangement  and  exact  method,  the  last  ingredienti  are 
surely  within  the  compass  of  human  abilhy. 

We  are  far  from  proposing  a  code  to  be  constructed  of  the 
common  and  statute  laws  of  any  state,  by  the  legislature  at  any 
of  ks  ordinary  sessions.  The  legislature  is  composed  of  all  sorts 
of  men,  called  suddenly  together,  having,  in  general,  no  other 
qualification  for  codifying  than  a  knowledge  of  the  nature  and 
condition  of  the  people  whom  they  represent.  This  is  an  im- 
portant and  indispensable  part  of  legislative  knowledge,  but  it 
would  be  far  from  sufficient  unaccompanied  by  other  very  dif- 
ferent accomplishments.  When  a  suitable  code  shall  be  made, 
we  expect  to  see  it  compiled  by  able  and  enlightened  juristr, 
adding  to  a  comprehensive  knowledge  of  systems  of  law,  all  the 
knowledge  of  the  wants  of  the  people  for  whom  their  labors 
are  designed,  that  has  been  combined  in  many  successive  legis- 
latures, as  that  knowledge  is  collected  and  embodied  in  the 
statute  book,  and  in  many  volumes  of  judicial  decisions  made 
expressly  to  apply  the  common  law  to  those  people,  so  far  as 
their  circumstances  haye  demanded  and  justified  its  application. 
In  such  a  code,  there  would  be  no  charlatanry ;  no.  visionary 
attempts  to  form  the  people  by  law ;  no  erecting  of  the  statutes 
into  a  bed  of  Procrustes ;  no  violations  of  the  natural  progress 
of  society,  and  order  of  human  afi[airs ;  no  retrogradations,  nor 
anticipations:  —  all  would  be  adapted  to  the  people  and  the 
time,  and  would  be  a  true  developeraent  of  the  spirit  of  the  na- 
tion. To  attempt  any  of  these  things  is  to  make  war  upon  circum- 
stances, and  to  be  wiser  than  time. 

For;  this  kind  of  codification,  the  writer  of  this  article  is  a 
decided  advocate.  It  is  exactly  what  he  understands  Justin- 
ian to  have  intended  to  effect ;  since  his  inatituiionij  digests,  and 
code,  contained  not  a  new  law,  nothing,  in  short,  but  the  imperial 
constitutions,  and  the  answers  and  other  writings  of  the  ancient 
lawyers.  *  When  we  had  arranged,'  says  he,  '  and  brought  into 
lucid  harmony  the  hitherto  confused  mass  of  imperial  constitu- 
tions, we  then  extended  our  care  to  the  numerous  volumes  of 
ancient  law ;  and  have  now  completed,  through  the  favor  of 
heaven  — wading  as  it  were  through  a  vast  ocean — a  work 
that  might  have  been  despaired  of.'    This  compilation  'has 
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since  been  the  study  of  the  wisest  men,  and  rerered,  as  law,  by 
tbe  politest  nations.' 

It  seems  strange,  that  an  orderly  arrangement  of  tbe  existing 
laws  of  any  people  should  find  a  single  opponent  among  men 
capable  of  comprehending  the  subject.  Tbe  friends,  and  ene- 
mies of  codes,  at  least,  might  agree  in  the  necessity  of  digesting 
the  statutes  of  a  state  '  in  such  manner'  — to  use  the  language 
of  the  Tennessee  act  of  1826  —  *that  where  there  are  several 
statutes iipon  the  same  subject,  the  whole  may  be  reduced  into 
one,  in  which  shall  be  comprehended  the  provisions,  s^  io 
force,  contained  in  the  said  several  statutes.' 

We  sincerely  hope,  that  the  legislature  of  Tennessee  will  not 
be  deterred,  by  the  failure  of  their  first  attempt,  from  prosecut- 
ing the  good  work  in  which  they  have  embarked,  with  that  en- 
ergy and  perseverance  which  will  lead  to  success.  And  we 
would  suggest  to  judges  and  gentlemen  of  the  bar,  as  a  sure  way 
of  reforming  our  statute  book,  that  they  form  themselves  into  a 
society,  and,  after  agreeing,  in  a  meeting  of  the  whole,  upon  a 
plan  of  a  digest,  that  its  several  parts  be  committed  separately 
to  the  different  members  of  the  society,  to  be  drawn  up  and 
submitted  to  the  meeting  of  the  whole.  We  do  not  enter  into 
details,  but  we  think  such  an  association  of  the  members  of  the 
profession,  would  serve  to  rescue  it  from  the  vulgar  obloquy  to 
which  we  are,  in  Tennessee,  peculiarly  exposed.  The  reform 
of  the  criminal  law,  made  by  the  legislature  of  1829,  shows  tteit 
the  state  is  not  without  men,  who  are  fully  competent  to  the  task 
of  constructing  a  code  worthy  of  its  warlike  fame,  and  of  the 
age  in  which  we  live.*  It  must  be  gratifying  to  Mr.  Livingston 
to  see,  that  though  untoward  accidents  have  retarded  the  com- 
pletion of  the  penal  code,  the  preparation  of  which  was  entrust- 
ed to  his  charge  by  his  adopted  state,  yet  his  labors  have  been 
duly  appreciated,  and  have  been  signally  useful  in  softening  the 
rigpr  of  the  criminal  laws  in  one,  at  least,  of  the  neighboring 
states,  and  in  improving  the  style  of  their  composition.  It  is  a 
rich  Reward  of  a  life  dedicated  to  a  laborious  profession,  to  have 
been  chiefly  instrumental  in  persuading  one's  fellow  men  to 
sacrifice,  upon  the  altar  of  the  social  affections,  the  smallest 
nipdicum  of  their  inhuman  prejudices,  and  to  have  introduced 

See  Pfoeemium  to  Juitinian't  Institutes,  first  paragraph. 
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into  the  criminal  law  this  one  provision  —  <  that  persons  standing 
to  the  accused  in  the  relation  of  parent,  child,  brothei',  sister, 
husband  or  wife,  shall  not  be  deemed  accessaries  after  the  fact, 
unless  for  resisting  officers  and  others  by  force,  or  menaces,  in 
the  legal  discharge  of  their  duty.' '  The  impression  made  upon 
the  mind  of  the  writer  by  the  arguments  of  Mr.  Livingston  upon 
this  subject,  in  his  plan  of  a  penal  code,  presented  to  the  legis- 
lature of  Louisiana  in  1822,  will  never  be  effaced.  Indeed  it 
seems  astonishing  that  this  relic  of  a  barbarous,  and  «ven  savage 
ago,  should  be  permitted  to  disfigure  the  codes  of  any  people 
in  the  middle  almost  of  the  19th  century. 

In  conclusion  we  say  to  all  whom  it  may  concern,  that  what 
has  been  done  for  the  criminal  law  by  the  admirable  statute  of 
1829,  was  exactly  what  the  legislature  of  1825  intended  should 
be  done  for  every  branch  of  the  statute  law.  And  it  was  con- 
templated, if  there  is  meaning  in  words,  that  the  digest  and  re- 
vision then  provided  for,  should  accomplish  this  most  desirable 
consummation  so  far  at  least  as  method  and  arrangement  are 
concerned.  The  digesters  were  not,  it  is  true,  to  introduce  any 
new  provisions,  —  that  was  to  be  left  to  the  legislature, — -but 
they  were  to  touch  the  confused  statute  book  with  the  wand  of 
harmony,  and  out 'of  a  chaos  they  were  to  produce  order.  In- 
stead of  which  confusion  has  been  worse  confounded. 


ART.  VII.— LAW  OF  PRINCIPAL  AND  SURETY. 

A  Practical  Treatise  on  the  Law  of  Principal  and  Surety ^ 

particularly  with  relation  to  Mercantile  Guaranties,  Bills  of 

Exchange,  and  Bail  Bonds.      By  William  Theobald, 

Esq.  of  the  Inner  Temple.    8vo.    pp.290.    London.  1832. 

It  has  long  been  a  subject  of  surprise,  not  to  say  reproach,  tb«t 
while  the  two  professions  of  physic  and  divinity  in  England  have 
contributed  their  full  share  of  well  digested  and  elegant  treatises 
for  the  use  of  students  and  professors  in  their  respective  sciences, 
the  Law  has  produced  an  extremely  small  number  of  works 

1  Tennessee  St.  of  1829,  ch.  23,  §  64.    We  refer  to  this  statute,  as  a  speci- 
men of  what  might  be  done,  by  the  aMociation  we  propose. 
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which  have  been  worthy  of  a  place  in  either  of  those  classes. 
After  nambg  Blackstone's  Commentaries,  (which  ado^-^Lord 
Hale's  arrangement  of  subjects)  Jones  on  Bailments,  and, 
recently,  the  admirable  work  of  Mr.  Steplten  on  Pleading,  we 
are  not  aware  of  any  one  so  conspicuous  a^  to  deserve  particu- 
lar notice  for  those  qualities,  however  meritorious  in  other  re- 
spects. Mr.  Evans  (now  Sir  William,  we  believe,)  the  trans- 
lator of  Pothier  on  Obligations,  observes,  in  his  introduction, 
to  that  work,  (p.  81,)  that  '  it  cannot  be  pretended,'  that  the 
study  of  the  law  in  England  had  been  conducted  '  upon  the 
principle  of  considering  it  in  itself  as  a  liberal  and  general  sci- 
ence,' until  the  era  of  the  publication  of  Blackstone's  Comment- 
aries ;  the  success  of  which  work  he  justly  considers  as  *  a  con- 
rbcing  proof,'  that '  if  the  science  of  English  law  has  not  been 
often  presented  in  an  elegant  form,  the  defect  has  not  been  oc- 
casioned by  the  nature  of  the  subject.'  This  learned  writer  then 
observes,  that '  it  is  to  be  regretted,  that '  several  other  produc- 
tions, which,  without  affecting  to  challenge  a  competition  with 
the  admirable  composition  already  mentioned  [Blackstone]  are 
very  extensively  calculated  to  promote  the  same  desirable  pur- 
poses, have  not  met  with  a  reception  proportionate  to  their  merit 
and  importance ;'  and  he  enumerates,  as  the  works  which  more 
particularly  call  for  this  observatbn,  the  Lectures  of  Mr.  Sulli- 
van and  Mr.  Wooddeson,  Reeves'  History  of  the  law,  *  the 
pleasing '  Dialogues  of  Eunomus,  and  Yorke's  Law  of  Forfeit- 
ure ;  .a  truly  meagre  list  of  works  in  a  most  noble  science,  and 
a  science  of  daily  application  —  in  a  free  government  espe- 
cially —  to  the  innumerable  rights  of  property  and  persons  which 
are  the  objects  of  civil  society.  We  are  sorry  to  be  obliged  to 
add,  that  during  the  period  which  has  elapsed,  since  Evans 
published  his  translation  of  Pothier's  work,  very  inconsiderable 
additions  to  his  select  list  have  been  made  of  works  which  have 
an]f  strong  claims  to  scientific  arrangement  and  neatness  of  exe- 
cution. In  general  we  may  apply  to  the  professed  treatises,  which 
have  since  appeared,  what  he  says  of  the  works  on  a  particu- 
lar branch  of  the  law  -—that  they  are  the  productions  of  writers 
who  are  yet  *  for  the  most  part,  at  no  advanced  period  of  life ;' 
they  are  in  fact,  generally,  mere  *  bead-rolls  of  cases,'  strung 
together^  without  examination  or  investigation  of  their  principles, 
and  in  a  method  not  quite  so  useful  for  the  practitioner  of  ex- 
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perience  as  the  common  alphiabetical  order  of  a  good  Index  or 
Digest,  IvJiile  to  the  student  and  the  inexperienced  they  are 
almost  useless,  if  not  sometimes  worse.* 

The  truth  is,  that  in  England  the  law  has  been  more  exclu- 
sively a  mere  trade  than  it  has  upon  the  continent  of  Europe ; 
and  most  treatises  in  it  have  been  made  as  manuals  of  business, 
or  the  recipes  of  an  art ;  it  being  considered  of  little  conse- 
quence, whether  he  who  uses  them  is  acquainted  with  the  prin- 
ciples of  the  law  as  a  science  or  not.  In  the  trade  of  the  law, 
as  in  other  trades,  the  mere  practice,  or  knowledge  of  what  has 
been  done  in  past  cases,  is  supposed  to  give  a  readiness  sufficient 
for  the  ordinary  business  transactions  of  the  trade.  With  this 
narrow  view  of  the  subject  we  have  accordingly  heard  one  of 
our  own  practisers  seriously  express  the  opinion,  that  the  statute 
book  and  the  reports  of  our  own  state  would  be  a  very  sufficient 
library  for  a  Massachusetts  lawyer !  If,  however,  as  Sir  Wil- 
liam Jones  observes,  *  law  be  a  sciencCj  and  really  deserve  so 
sublime  a  name,  it  must  be  founded  on  principle^  and  claim  an 
exalted  rank  in  the  empire  of  reasoU;  but  if  it  be  merely  an 
unconnected  series  of  decrees  and  ordinances,  its  use  may  re- 
main, though  its  dignity  be  lessened ;  and  he  will  become  the 
greatest  lawyer  who  has  the  strongest  habitual  or  artificial  mem- 
cry. 

The  English  lawyers,  accordingly,  who  are  eminently  busi- 
ness lawyers,  seldom  look  beyond  their  own  adjudged  cases ; 
and,  as  a  profession,  taken  together,  (with  some  illustrious  ex- 
ceptions) they  are  not  much  in  the  habit  of  examining,  upon 
principle,  the  legal  questions  which  come  before  their  tribunals. 
Upon  the  Continent  of  Europe,  on  the  other  band,  where  every 
university  has  its  law  Faculty,  and  where  in  courts  legal  prece- 
dents have  not,  as  in  England,  a  binding  force,  every  case  is 
thoroughly  examined  on  principle ;  and,  by  the  comparative 
study  of  the  laws  of  difierent  countries,  as  happens  in  the  studjt 
of  comparative  anatomy,  philology,  or  any  other  branch  of 
knowledge,  the  professors  of  the  law  have  been  men  of  more 

^  Of  the  recent  compitatioBs,  we  do  not  recollect  a  more  shameless  in* 
stance  of  the  trade  of  hook-making,  than  Chitty  on  Contracts,  which  con- 
sists, for  the  most  part,  of  the  marginal  abstracts  of  cases  copied  verbatim 
from  the  reporters. 

*  Law  of  Bailments,  p.  128. 
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enlarged  views  than  those  of  England,  and  have  advanced  the 
science  of  jurisprudence  much  farther.  If  we  do  not  deceive 
ourselves,  too,  we  think  it  may  be  said  without  arrogance,  (and 
we  certainly  say  it  with  all  deference  to  the  professors  of  the 
law  in  our  mother  country)  that,  in  the  United  States,  that  law, 
which  is  the  common  stock  of  both  countries,  will  be  found  to 
have  been  as  much  indebted  for  its  advancement' to  the  philo- 
sophical views  and  learning  of  American  lawyers,  during  the 
last  thirty  years,  as  it  has  been  to  the  profession  in  its  native  soil 
of  England.  In  support  of  this  opinion,  we  can,  —  as  might  be 
required  of  us,  if  we  were  addressing  English  professionid 
readers,  —  cite  English  authority.  The  learned  author  above 
quoted  does  us  the  justice  to  remark  —  and  the  remark  is  at 
this  day  more  unqualifiedly  true  than  when  he  wrote  — '  that 
some  valuable  reports  have  been  published  [in  America,]  which 
indicate  a  scientific  and  enlightened  investigation  of  juridical 
questions,  and  which  the  lawyers  of  the  mother  country  need 
not  feel  a  disgrace  in  resorting  to  for  assistance.'  ^  The  Court 
of  King's  Bench,  loo,  in  a  case  decided  at  Easter  Term,  1824, 
in  which  an  American  decision,  Blighfs  Lessee  v.  Rochester^  7 
Wheaton,  635,  was  expressly  cited  by  counsel  —  the  first  one 
ever  cited,  we  believe,  in  that  court,  —  remark  :  '  It  is  a  great 
satisfaction  for  us  to  know,  that  this  our  judgment  is  conformable 
to  a  decision  of  the  Supreme  Court  of  the  United  States  of 
America  upon  a  similar  question.'  * 

But,  whatever  may  be  the  value  of  American  jurisprudence 
in  the  estimation  of  Englishmen,  there  can  be  no  doubt  as  to  the 
fact,  that  American  lawyers  are  more  in  the  habit  of  resorting  to 
the  works  of  foreign  jurists  than  the  common  lawyers  of  Eng- 
land are.  It  is  justly  observed  by  an  eminent  jurist,  who  now 
fills  a  distinguished  place  in  the  highest  tribunal  of  our  country, 
that  Mhe  English  common  lawyers  (it  must  be  acknowledged 
with  deep  regret)  have  hitherto  generally  exhibited  an  extraor- 
dinary indifference  to  the  study  of  foreign  jurisprudence ;  aa 
indifference  as  little  reputable  to  their  characters  as  jurists,  as  it 
is  to  their  judgments  as  men.'  And  the  learned  judge  then  cites 
the  forcible  and  free  rebuke  —  even  at  this  day  too  true  —  of 

»  Evans's  Pothier,  Introd.  83,  jtmer.  ed. 
Doe  dem.  Thomw  v.  Acklam,  2  Barn.  It  Creiw.  779. 
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Dr.  Straban,  the  traDslator  of  Domat's  Civil  Law,  for  this  indif- 
ference of  his  countrymen ;  which  is  well  worth  the  attention  of 
American  lawyers,  but  is  too  long  to  be  inserted  here.*  If  evi- 
dence were  required  of  the  justness  of  the  learned  judge's  re- 
mark in  respect  to  American  jurists,  it  may  be  seen  conspicu- 
ously in  his  own  able  decisions,  and  in  the  arguments  and 
opinions  of  the  leading  men  of  the  profession  in  the  United 
States,  both  on  the  bench  and  at  the  bar.* 

We  have  been  led  to  these  reflections  upon  the  general  man- 
ner of  compiling  law  books  in  England,  because  the  work  now 
before  us  is,  in  some  degree,  an  exception  to  the  ordinary  char- 
acter of  them.    It  is  evidently  the  result  of  very  considerable 


'  Storj'e  Comment,  on  Bailments,  Pref.  p.  vii. 

•  We  cannot  withhold  our  surprise  at  the  extraordinary  want  of  acquaint- 
ance with  the  most  common  books  of  the  civil  law  and  the  writers  upon  it 
(or  the  literature  of  the  law,  as  it  is  called  by  the  continental  writers)  which 
the  English  lawyers  betray,  whenever  they  take  occasion  to  refer  to  it,  al- 
though they,  are  three  thousand  miles  nearer  to  its  sources  than  we  are. 
Evans  speaks  of  Pethier's  Pandeeta  much  in  the  same  way  that  we  should 
mention  the  Ta  Tsing  Leu  Lee  of  China.  He  observes,  that  the  want 
of  method  in  the  Pandects  may  be  in  a  great  measure  obviated  by  the  more 
accurate  arrangement  of  Domat;  'and,  I  conceive, more  particularly  by  the 
important  labors  of  Pothier,  in  his  edition  of  the  Digest,  of  which  I  have 
never  had  an  opportunity  to  obtain  an  inspection :  *  (!)  and  again,  of  the 
same  work  he  says  —  *  I  regret  my  inability  to  speak  from  any  personal  ac- 
quaintance of  a  Work,  the  merit  of  which  must  indisputably  entitle  it  to  a 
more  extensive  encouragement  j  and  in  consequence  to  a  more  general  pub- 
lication.' (!)  Evans*s  Pothier,  Introd.  pp.  59, 87.  But  this  want  of  acquaint- 
ance with  the  continental  jurisprudence  is  still  less  excusable  in  English 
lawyers  at  the  present  day,  than  it  was  when  the  translation  of  Pothier  was 
published.  Tet  we  find,  as  a  foreign  journal  observes,  that  Sir  Edward  B. 
Sugden,  who  undertakes  to  write  about  the  Theodosian  Code,  in  his  letter 
to  Mr.  Humphreys,  strangely  supposes  it  to  consist  of  a  digest  of  the  public 
laws  and  partly  of  the  discussions  of  private  lawyers;  and  ^^r.  Humphreys, 
on  the  other  hand,  in  his  letter  to  Sir  Edward,  as  strangely  observes  —  *  I 
have  searched  the /our  folios  of  my  Codex  Theodosianus  in  vain'  —  without 
being  at  all  aware,  that  his  copy  was  deficient  by  two  volumes  !  Well  may 
the.  foreign  reviewer  say,  that  there  is  scarcely  a  notary  public  in  all  Ger- 
many who  would  thus  have  written  about  the  Theodosian  Code.  We  have 
no  want  of  respect  for  these  learned  writers,  but  their  discussion  forcibly 
reminds  us  of  the  current  anecdote  of  two  men,  one  of  whom  made  a  bet, 
that  the  other  could  not  repeat  the  Lord's  prayer ;  upon  which  the  other 
immediately  went  through  the  Apostle's  Creed  ;  when  the  first,  having  pa- 
tiently heard  him  through,  gave  up  and  paid  him  the  bet,  with  the  grave 
remark  — '  you've  won,  but  I  did  not  believe  before  that  you  could  have . 
done  it.' 
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labor  and  thinking,  the  want  of  which  last  quality  b  one  of  the 
besetting  sins  of  the  English  jurists. 

The  work,  it  appears,  contain^  the  substance  of  a  course  of 
lectures  on  the  Law  of  Principal  and  Surety^  which  tfae^uthor 
was  permitted  to  deliver  by  the  '  liberality  of  Mr.  Amos,  the 
learned  professor  of  English  law  in  the  University  of  London,^ 
and  of  which  a  sketch  was  given  in  the  Legal  Observer.  The 
author  states  it  to  have  been  one  part  of  his  plan  ^  to  divest 
every  case,  as  much  as  possible,  of  technicalities  and  statements 
of  procedure ; '  and  he  has  not  confined  himself  to  the  nere 
exposition  of  decisions  ^  without  investigation  into  general  prin* 
ciples,'  but  has  ^  endeavored  to  combine  with  it  original  criti- 
cisms '  on  questions  of  importance. 

The  author  divides  his  work  into  nine  chapters —  1.  Of  the 
contract  of  surety.  2.  Of  mercantile  guaranties  or  the  simple 
conUract  of  surety.  3.  Of  the  interpretation  of  the  words  *  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  and  what  cases  are,  or  not,  included  in  them.'  4.  Of 
the  extent  of  the  contract  of  surety.  6.  Of  the  manner  in  which 
the  obligation  of  surety  may  be  extinguished.  6.  Of  the  dis- 
charge of  drawers  and  endorsers  as  sureties.  7.  Of  the  princi- 
ples which  regulate  the  liabilities  and  discharge  of  bail ;  and  of 
the  appropriation  of  payments.  8.  Of  the  rights  of  the  surety 
against  his  principal ;  and  the  rights  of  the  surety  with  relation 
to  the  creditor.     9.  Of  contribution. 

We  have  already  intimated,  that  Mr.  Theobald's  work  appears 
to  be  the  result  of  labor  and  thinking ;  and  his  introductory  re- 
marks, embracing  criticisms  on  the  definitions  of  the  contract  of 
surety,  as  given  by  dififerent  authors,  are  proofsi  of  this.  He  cites 
from  Evans's  Pothier  the  definition  of  this  contract,  which,  as 
translated,  is  said  to  be  —  'a  contract  by  which  a  person  obliges 
himself,  oh  behalf  of  a  debtor  to  a  creditor,  to  pay  him  either 
the  whole  or  part  of  what  is  due  from  such  debtor,  and  by  way 
of  accession  to  his  obligation.' '  He  then  adds  — '  by  Mr.  Fell 
it  is  defined  as  follows — "A  guaranty  is  a  promise  to  answer 
for  the  payment  of  some  debt,  or  the  performance  of  some  duty, 
in  case  of  the  failure  of  another  person,  who  is  in  the  first  instance 
liable  to  such  payment  or  performance." '  *     Upon  which  our 

*  Po^iier,  by  Evans,  n.  365.  «  FeU  on  Guar.  p.  1. 
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author  has  the  following  criticism :  '  A  person  may  accede  as 
surety  to  other  obligations  besides  those  which  are  for  the  pay- 
ment of  money,  or  other  contracts  besides  those  the  principal 
parties>to  which  are  properly  denominated  debtor  and  creditor. 
And  therefore  the  definition  of  Pothier,  as  it  appears  in  the 
above  trandation  [by  Evans]  is  too  narrow.  But  Pothier  uses 
the  word  pay  in  the  more  extensive  sense  of  the  Latin  solvere  ; 
and  debiteur  and  crediteur  are  susceptible  of  a  corresponding 
application.  The  definition  of  Mr.  Fell  avoids  this  defect,  but 
it  contains  an  obvious  pleonasm ;  for,  what  is  the  payment  of  a 
debt,  but  the  performance  of  a  duty  of  a  particular  kind.' 

This  criticism  of  our  author  is  supported  by  part  of  a  text 
from  the  Pandects,  cited  at  second  hand,  and  without  giving  the 
reference,  when  the  entire  text  from  the  original  work  itself, 
would  more  decisively  have  shown  the  force  of  the  word  in 
question  :  *  Solutionis  verbura  pertinet  ad  oranem  liberationem 
quoquo  modo  factam,'  which  should  have  been  followed  by  the 
remainder  of  the  passage  — '  magisque  ad  substantiam  obliga- 
tionis  refertur  quara  ad  nummorum  solutionem.'  [Dig*  46,  3, 
36.]  To  this  he  subjoins,  for  the  same  purpose,  another  pas- 
sage from  the  Pandects,  which  is  so  disfigured  by  a  blunder  (of 
his  printer,  we  presume)  as  to  be  unintelligible  :  Solvere  dici- 
mus  eum  qui  fecit  quod  facere  permisit  [promisit].  Dig.  50, 
16,  202  [176].  We  have  adverted  to  these  circumstances,  of 
minor  importance  in  themselves,  merely  to  show,  that  the  civil 
law,  even  at  this  day,  is  so  litde  attended  to  by  the  common  law 
writers  in  England,  that  they  are  in  constant  danger  of  commit- 
ting those  trifling  faults,  which  on  the  continent  would  be  avoid- 
ed by  the  youngest  practisers. 

The  author's  own  definition  of  the  contract  of  surety  is  — 

*  when  one  person,  to  obtain  some  trust,  confidence  or  credit 
for  another,  engages  to  be  answerable  for  him ;'  (p.  1,)  which 
substantially  corresponds  with  the  definitions  in  the  French  Di- 
gests — '  A  surety  is  the  person  who  is  answerable  for  the  per- 
formance of  a  promise  made  by  one  or  more  other  persons.* 
Guyofs  Repertoire  de  Jurisprudence^  art.  Caution. 

This  discussion  of  the  definitions  of.suretiship  is  followed  by 
the  six  corollaries  of  Pothier,  stated  in  an  abridged  form ;  at  the 
end  of  which  he  makes  a  note,  where  he  expresses  his  surprise 

*  that  so  sensible  a  writer  as  the  translator  of  Pothier  should  have 

VOL.  VIII. — ^NO.  XVI.  41 
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had  so  inadequtite  an  idea  of  the  use  and  meaning  o!  the  defini- 
tion of  the  contract  of  surety  and  its  corollaries,  as  is  contuned 
in  the  following  remark,'  &c.  (quoting  Evans*  note  on  Pothier, 
n.  365,  respecting  caution  or  fidqutBor^  to  which  we  refer  the 
reader).  We  have  extracted  this  remark  for  the  purpose  of 
adding,  that  at  the  time  when  Evans  made  his  translation  of  Po^ 
thier,  he  appears  to  have  been  but  imperfectly  acquainted  with 
the  language  of  the  French  law ;  and  his  translation  should  not 
be  consulted  without  recurring  to  the  original. 

In  the  second  chapter,  Mr.  Theobald  discusses  some  of  the 
perplexbg  questions  arising  under  the  Statute  of  Frauds  re- 
specting the  consideration,  and  the  agreement  in  writing,  in  a 
collateral  undertaking  for  the  debt  of  another.  In  the  course  of 
his  remarks  the  case  of  Wain  v.  Warliers^  5  East.  10,  which 
has  occasioned  so  much  embarrassment  in  the  English  courts, 
comes  under  review ;  and  the  author  has  the  following  note  upon 
the  subject — which  we  insert,  as  well  for  the  historical  informa- 
tion respecting  the  origin  of  this  celebrated  statute,  as  for  tl)e 
notice  of  American  decisions  upon  this  branch  of  it : 

'  By  the  case  of  Ash  v.  Ahdy,  published  by  Mr.  Swanston  (3 
Swanst  664)  from  the  MSS.  of  Ix>rd  Nottingham,  it  appears  that 
the  Statute  of  Frauds  is  a  piece  of  patchwork  ;  which,  indeed, 
might  have  been  predicated  of  it,  without  historical  evidence.  It 
was  brought  by  Lord  Nottingham  into  the  House  of  Lords,  and 
there  it  received  great  alterations  from  the  judges  and  civilians. 
But  when  the  case  of  Wain  v.  WarUers  was  under  consideration 
it  was  supposed  that  Lord  Hah  was  its  author,  and  upon  this  8U[k 
position.  Lord  Ettenborough  argued  that  its  terms  were  to  be  con- 
strued rather  according  to  their  legal  (i.  e.  technical)  than  popu- 
lar import.  A  more  strange  proposition  can  scarcely  be  conceived, 
than  that  acts  of  parliament  are  to  be  interpreted  cabalisticaily, 
because  eminent  lawyers  have  assisted  in  the  making  of  them. 
One  consequence  would  be,  that  none  but  lawyers  would  under- 
stand them,  and  the  public,  whose  conduct  and  concerns  they 
were  intended  to  regulate,  would  rarely  be  found  to  have  com- 
plied with  them,  even  when  intending  to  comply  with  them ;  and 
this  has  happened  in  respect  of  guaranties,  three-fourths  of  which, 
even  when  reduced  to  writing,  omit  the  consideration. 

*  Another  argument  of  Lord  EUenberough's  in  support  of  the 
new  decision,  was  derived  from  the  supposed  etymology  of  the 
word  agreement ;  aggregatio  menlium.    But  this  etymology  im- 
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plies  that  mutual  promisei  are  necessary  to  compose  an  agreement ; 
and  in  this  sense  Plowden  seems  to  have  understood  it;  and  Comyn^ 
C.  B.y  who  translated  it  as  "  a  mutual  assent  to  (fo  a  thing/'  (Com. 
Dig.  tit.  Agreement  (A.  1)  ).  But  it  is  well  settled  that  mutuality 
of  agreement  is  not  necessary,  (see  post^  p.  15)  but  only  a  unila- 
teral agreement  supported  by  a  consideration.  The  etymology  of 
Plowden,  therefore,  proves  too  much  or  nothing. 

'  Another  of  his  lordship's  arguments  was  drawn  from  the  policy 
of  the  statute.  This  of  course  would  apply  equally  to  every  clause ; 
yet  under  the  17th  section,  which  requires  a  memorandum  in 
writing  of  all  bargains  for  the  purchase  of  goods  above  a  certain 
value,  a  memorandum  of  one  side  of  the  bargain  without  expres* 
sing  the  consideration  is  held  to  be<8ufficient.  The  word  bargain 
is  regarded  as  equivalent  merely  to  promise ;  but  this  distinction 
between  a  bargain  and  an  agreement  is  unreal,  for  there  is  no 
bargain  without  an  agreement,  and,  therefore,  according  to  the 
argument  in  Wain  v.  Warlters^  there  is  no  bargain  in  writing, 
unless  the  writing  contains  the  consideration. 

'  If,'  said  Mr.  Justice  Bayley^  Saunders  r.  Wakefield,  *  we 
are  to  hold  that  the  consideration  might  be  omitted  in  the  written 
agreement,  we  should  immediately  let  in  fraud  and  perjury.'  Bat 
surely  this  danger  is  trifling  compared  with  the  nullification  of 
three  out  of  every  four  of  this  species  of  agreements.  In  Amer- 
ica, it  seems,  the  most  eminent  judges  have  dissented  from  the 
modern  rule,  and  adhere  to  the  old  construction  by  which  a  prom- 
ise in  writing  is  held  sufficient.  (See  Payne,  v.  Wilson,  1  M.  d& 
R.  710,  note,  (a).'     [7  Barn.  &>  Cress.  423,  S.  C] 

It  is  a  truly  remarkable  circumstance  in  the  juridical  history 
of  England,  that  so  late  as  the  year  1804,  Lord  EUenborough 
should  have  treated  the  Statute  of  Frauds  (which  Mr.  Justice 
Lawrence  thought  *  loosely  penned,')  with  so  much  deference, 
upon  the  mistaken  idea,  that  it  was  the  work  of  Lord  Hall,  who, 
as  he  justly  observes,  was  one  of  the  greatest  judges  that  ever 
sat  in  Westminster  Hall,  and  *  was  as  competent  to  express  as  he 
was  able  to  conceive  the  provisions  best  calculated  for  carry- 
ing into  effect  the  purposes  of  that  law."  Lord  Mansfield, 
more  than  {orty  years  before  (Mich.  T.  1757)  had  expressed 
bis  opinion,  that  this  was  not  probable,  as  the  statute  was  not 
passed  till  €fier  Lord  Hale's  death  ;  and  that  ^  it  was  brought  in, 
in  the  common  way,  and  not  upon  any  reference  to  the  judges." 

«  Wain  «.  Wariters.  h  East  17.     >  Wyldbam  v,  Cfaetwynd,  1  Burr.  418. 
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This  opinion  of  Lord  Mansfield  is  now  proved  to  have  been  well 
(bunded,  by  the  case  above  cited  by  Mr.  Theobald  (Ash  v. 
Abdy,  3  Swanst.  664,)  in  which  Lord  Nottingham  says,  ^  I  had 
some  reason  to  know  the  meaning  of  this  law ;  for  it  had  its  first 
rise  from  m6,  who  brought  the  bill  into  the  Lords'  House,  though 
it  afterwards  received  some  additions  and  improvements  from 
the  judges  and  the  civilians.'  After  eminent  English  judges  had 
thus  asserted  it  to  be  the  work  of  Lord  Hale,  it  was  natural  that 
American  jurists  should  so  consider  it ;  as  was  done  in  the 
masterly  opinion  delivered  by  the  late  Chief  Justice  Parker,  in 
the  case  of  Packard  v.  Richardson,  17  Mass.  Rep.  133,  where 
the  English  doctrine  founded  upon  the  case  of  Wain  v.  Warlters 
is  most  thoroughly  reasoned  down. 

In  addition  to  the  American  decisions  referred  to  by  our 
author,  as  above,  he  notices  particularly,  p.  34,  the  case  of 
Lawrason  v.  Mason^  3  Crancb,  492.  The  author  gives  the 
foUowing  abstract  of  the  case,  with  his  comments  upon  it,  which 
we  insert  as  an  instance  to  show,  that  he  has  at  least  examined 
his  subject  with  attention,  though  he  arrives  at  a  different  con- 
clusion from  that  of  the  court : 

*  The  action  was  brought  upon  a  letter  addressed  by  the  defend- 
ants below  to  Mr.  James  MTherson,  and  by  MTherson  given  to 
the  plaintiffs,  to  induce  them  to  give  him  credit.  The  letter  was 
as  follows :  — 

' "  Alexandria,  28  Nov.  1800.  Mr.  James  MTherson,  Dear 
Sir,  We  will  become  your  security  for  hundred  and  thirty  barrels 
of  corn  payable  in  twelve  months."     Signed  by  the  defendants. 

*  The  declaration  stated  (in  substance)  that  the  plaintiff,  rely- 
ing on  the  promise  of  the  defendants,  sold  and  delivered  the  corn 
in  queaiion  to  MTherson,  who  never  paid  for  it,  of  which  the  de- 
fendants had  notice ;  whereby  ike  defendants  became  liable,  and  in 
consideration  thereof  promised  to  pay.  The  evidence  was,  that 
the  agent  of  the  plaintiff  sold  the  corn  in  question  on  condition  of 
MTherson's  giving  security,  which  he  did  by  sending  the  agent 
the  above  letter  which  he  had  received  from  the  defendants.  Be- 
fore the  corn  was  delivered,  the  plaintiffs  called  on  the  defendents 
and  asked  them  if  they  were  content  to  be  M'Pherson's  security, 
and  after  some  hesitation  one  of  them  said,  "  he  must  be  so  as  he 
had  promised,'*  or,  *'  as  his  word  was  out,  he  would  ,• "  or  words  to 
that  effect.  Upon  demurrer  to  this  evidence  the  Circuit  Court 
gave  judgment  for  the  plaintiffs,  and  the  Court  above  confirmed 
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the  judgment;  upon  the  latter  occasion  Marshall,  C.  J.  delivered 
the  opinion  of  the  Court  to  the  following  effect :  —  » 

*  **  This  action  was  grounded  upon  a  note  in  writing,  which 
was  certainly  intended  by  the  defendants  to  give  a  credit  to 
MTherson.  They  are  bound  by  every  principle  of  moral  recti- 
tude and  good  faith  to  fulfil  those  expectations  which  they  thus 
raised,  and  which  induced  the  plaintiff  to  part  with  his  property. 
The  evidence  was  clear  that  the  credit  was  given  upon  the  faith 
of  the  letter.  Unless,  therefore,  there  is  some  plain  and  positive 
rule  of  law  against  it,  the  action  ought  to  be  supported.  In  the 
case  cited  from  Espinasse  (Jordan  v.  Jordan,  Espinasse,  N.  P.  C. 
105,)  the  rule  is  laid  down  too  broadly.  If  compared  with  analo- 
gous cases,  it  will  be  found  to  be  considerably  modified.  Thus 
if  money  be  delivered  by  A.  to  B.,  to  be  paid  over  to  C,  although 
no  promise  is  made  by  B.  to  C,  yet  C.  may  recover  the  money 
from  B.  by  an  action  of  assumpsit.  If  it  be  said  that  in  such  a 
case  the  law  raises  the  facts,  and  if  the  facts  do  not  imply  an  as- 
sumpsit, no  action  will  lie,  it  may  be  answered,  that  in  the  present 
case  there  is  an  actual  assumpsit  to  all  the  world,  and  any  person 
who  trusts  in  consequence  of  that  promise  has  a  right  of  action." 
I  cannot  help  thinking,  that  in  the  English  Courts  the  case 
would  have  been  decided  differently.  For,  1.  "  We  will  become 
your  security,"  is  an  expression  which,  of  itself,  rather  imports 
a  willingness  to  engage  than  an  absolute  engagement;  and 
being  addressed  to  MTherson,  is  a  circumstance  in  corrob- 
oration of  this  construction.  Assuming,  therefore,  the  insuffi- 
ciency of  the  letter,  the  case  fails,  because  the  other  evidence 
which  went  to  the  extent  of  proving  a  promise  to  the  plaintiffs  was 
merely  testimonial.  2.  It  rather  appears  that  a  Court  of  Equity  is 
the  proper  court  for  a  case  of  this  kind,  viewing  the  engagement 
''  as  an  assumpsit  to  all  the  world "  through  the  medium  of 
MTherson.  Properly  speaking,  the  assumpsit  was,  if  to  any  one, 
to  MTherson.  In  Tomlinson  v.  Gill,  Ambler,  330,  the  defend- 
ant having  promised  a  widow  to  supply  the  deficiency  of  her  hus- 
band's assets  for  the  payment  of  debts.  Lord  Hardwicke  thought 
the  engagement  could  only  be  made  good  in  equity,  for  that  it 
was  not  made  to  the  creditors.  In  Gregory  v.  Williams,  3  Mer, 
682,  also,  where  the  defendant  promised  Parker,  the  tenant  of  the 
plaintiff,  to  pay  the  plaintiff  the  rent  due  to  him  as  Parker's  land- 
lord, and  one  objection  to  the  suit  was,  that  the  parties  ought  to 
have  gone  to  law  and  to  have  recovered  as  upon  an  undertaking 
in  writing  to  pay  the  debt  of  another  person,  the  Master  of  the 
Rolls  said  it  might  be  a  doubt  whether  the  plaintiff  could  ^ 


Digitized  by  CjOOQ IC 


326  .  Law  (f  Principal  and  Surety.  [Oct* 

recovered  at  law  upoo  this  agreement,  hr  the  engagement  is  not 
made  directly  to  Gregory  the  landlord.  3.  The  remark  of  Mr. 
Jostice  Gazelee,  that  the  guarantie  referred  to  in  the  text  would 
enure  to  the  benefit  of  those  to  whom  it  was  delivered,  scarcdy 
supports  the  American  decision,  since  it  was  made  with  reference 
to  a  gnarantie  not  addressed  at  all ;  and  which  also,  in  its  terms, 
was  a  complete  engagement.  4.  The  counsel  for  the  plaintiff  in 
the  American  case  evidently  produced  a  considerable  impression 
by  comparing  the  defendant's  letter  to  a  letter  of  credit.  But  if 
money  is  advanced  upon  a  letter  of  credit,  the  credit  is  given  not 
to  the  bearer,  who  is  the  recipient  of  the  money,  but  to  the  cor- 
respondent :  it  is  money  paid  at  the  request  and  to  the  use  of  the 
correspondent;  who,  therefore,  is  not  "a  security"  (s&rety)  as 
the  defendants  imported  to  be,  but  solely  debtor.' 

But  we  are  admonished  to  bring  our  remarks  to  a  close ;  and, 
what  we  have  already  laid  before  the  reader  will  be  sufficient  to 
give  bim  a  general  idea  of  Mr.  Theobald's  work.  From  ibe 
nature  of  the  subject  it  is  obvious,  that  this  writer  must  have  been 
anticipated  in  many  things  by  the  Treatise  on  Mercantile  Guaran- 
tees, by  Mr.  Fell,  who  has  examined  some  points  more  minutely 
than  our  author ;  among  which  may  be  mentioned  the  great 
question  raised  in  the  cases  of  Wain  v.  Warlters,  and  Lyon  v. 
Lamb.  In  the  distribution  of  bis  matter,  however,  Mr.  Theobald 
has  shown  greater  care,  following  substantially  the  divisions  of 
the  subject  adopted  by  Potliier,  in  chapter  sixth,  part  second,  of 
his  work  on  Obligations ;  from  which  also  our  author  took  his 
several  corollaries  already  mentioned  •  But  it  must  be  admitted, 
that  the  work  might  have  been  still  farther  improved  in  the  disK 
tribution  and  selection  of  the  materials.  A  work  professing  to 
be  systematic  ought  not  to  tack  together  under  the  comprehen- 
sive head  of  *  Miscellaneous  Points '  (p.  22,)  various  matters 
which  with  a  little  more  time  and  labor  might  have  been  classed 
under  an  appropriate  division  or  subdivision  of  the  subject.  But 
notwithstanding  any  minor  blemishes  of  this  kind,  we  consider 
the  work  as  a  useful  addition  to  our  stock  of  professional 
works. 
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ART.  VIII.— INFANTS'  DEEDS— VOID  OR  VOIDABLE. 

In  the  Ekiglish  Law  Journal  for  1804,  p.  145,  there  is  a  learned 
dtss^rtatioD  on  the  second  point  in  Zouch  v.  Parsons,  3  Burr. 
1794.  The  wrker  says,  ^The  doctrine  advanced  by  his  Lord- 
ship (Lord  Mansfield)  in  that  case  is,  that  it  is  the  solemnity  of 
the  instrument,  and  not  the  semblance  of  benefit  to  the  infant, 
which  renders  an  infant's  conveyance  voidable  only ;  and, 
secondly,  that  there  is  no  difierence  in  this  respect  between 
feoffments  and  grants  and  other  deeds  whose  nature  it  is  to  con- 
vey an  interest,  and  consequently  that  the  grant,  lease,  and  re- 
lease. Site,  of  an  infant,  where  there  is  no  semblance  of  benefit, 
is  not  void  in  point  of  operation  but  voidable  only.  Now  (says 
the  writer)  on  the  other  side  it  will  be  contended  that  the  gen- 
uine conclusion  which  the  authorities  in  the  books  sanction  is 
that  it  is  the  semblance  of  benefit  to  the  infant  which  renders 
his  conveyance  voidable  only ;  and  that  the  only  exception  to 
this  is  the  case  of  ^feoffment  made  by  an  infant  in  person^  and 
therefore  that  the  grant,  lease,  and  release,  be.  of  an  infant, 
where  there  is  no  semblance  of  benefit,  are,  in  point  of  operation, 
totally  void.' 

The  vnriter  insists  that  the  passage  cited  by  Lord  Mansfield 
from  Perkins,  s.  12,  has  a  reverse  meaning  from  that  adopted 
by  his  Lordship:  that  Perkins  did  not,  by  the  words  gifts, 
grants,  or  deeds^  mean  the  instrument  of  conveyance,  but  the 
act  itself —  because,  from  his  speaking  of  gifts,  grants,  and  deeds^ 
*  by  matter  in  deeds  or  in  vrriting '  it  is  clear  that  he  alludes  to 
an  act  which  may  be  either  in  writing  or  not,  and  consequently 
be  cannot  mean  a  conveyance,  nor  be  taking  a  distinction  be- 
tween the  solemnity  or  want  of  solemnity  in  the  instrument 
which  records  the  transaction.  The  distinction  taken  by  Per- 
kins in  the  words,  *  which  do  not  take  effect  by  delivery  of  the 
infant's  hand,  is,  that  where  the  substance  or  thing  itself,  as  the 
land  in  case  of  livery  of  the  seisin  by  the  infant  in  person^  is 
delivered  by  the  hand  of  the  infant,  such  act  is  voidable  only ; 
but  where  the  substance  contracted  for  or  thing  itself,  is  not, 
either  in  point  of  fact  or  by  the  particular  instrument  of  convey- 
ance, capable  of  manual  transmission,  as  where  there  is  a  grant 
of  rent  or  any  other  incorporeal  hereditament,  or  where  there 


Digitized  by  CjOOQ IC 


338  Ii^nW  Deeds— vmd  or  voidabk.  [Oct. 

is  a  conveyance  by  lease  and  release,  or  other  instrument  where 
livery  is  not  made,  that  in  such  cases  the  act  is  totally  void. 
And  he  cites,  in  confirmation  of  this  view.  Perk.  s.  13 ;  Sheph. 
Touch.  232,  233;  Finch's  Law,  102;  Moore,  105,  point  7th; 
26  Hen.  8,  2;  Brook.  600,  pL  1.  And  he  further  contends 
that  there  is  no  difference  between  powers  of  attorney  and  other 
deeds,  and  relies  on  Perk.  s.  13;  3  Mod.  296;  1  Lid.  Ray. 
213;  Finch.  Law,  102. 

As  to  the  case  cited  by  Lord  Mansfield  from  Brook.  Dmn 
fuit  infra  aetatem,  pL  1,  from  46  Edw.  3,  34,  he  contends  that 
the  meaning  is  not  that  the  deed  was  not  void  in  operation^  but 
that  the  delivery  was  not  void  —  for  a  deed  may  be  void  io 
operation  and  yet  the  delivery  good.  That  the  true  meaning 
of  Brook,  was  that  the  deed  was  not  void  so  as  to  enable  the 
party  to  plead  non  est  factum,  but  that  he  must  plead  the  special 
matter,  and  so  avoid  it.  But  that  it  merely  applied  to  the  mode 
of  pleading,  in  this  and  other  like  cases  where  a  distinction  is 
taken  between  void  and  voidable  deeds  —  and  so  it  was  consid- 
ered in  Whelpdale's  case,  5  Co.  119;  1  H.  7,  15;  Thompsoa 
V.  Leach,  3  Mod.  296;  Ld.  Ray.  313;  Perk.  s.  13. 

As  to  the  citation  of  Lord  Mansfield  from  Litt.  259,  it  is 
contended  that  it  is  nothing  to  the  purpose  —  as  Littleton  was 
not  alluding  to  any  distinction  between  void  and  voidable  — 
and  bis  language  applies  equally  to  all  cases.  And  this  is  con- 
firmed by  the  opinion  of  Littleton  himself  in  18  Edw.  4,  3,  that 
all  the  deeds  of  infants  are  not  merely  voidable;  but  at  least 
some  are  void.  The  citation  of  Lord  Mansfield  from  2  Inst. 
673,  looks  against  him. 

As  to  the  distinction  of  Lord  Mansfield  between  the  deeds  of 
infants  and  feme  coverts,  that  the  former  are  voidable,  the  latter 
void,  it  is  contended  that  admitting  the  distinction,  it  is  grounded 
on  this,  that  a  feme  covert  hath  no  capacity  at  all  to  grant,  and 
to  every  grant  there  must  be  a  capable  grantor  and  grantee ;  her 
deed  in  the  eye  of  the  law  is  no  deed.  But  in  case  of  an  infant^ 
there  is  a  grantor  and  grantee  capable  to  make  a  deed ;  but  the 
grant  becomes  ineffectual  from  the  latent  defect  of  infancy  f 
which  should  be  pleaded  in  order  to  avoid  a  deed  good  in  point 
of  form.     And  1  Bl.  Com.  442 ;  Bro.  Faits.  23,  are  cited. 

As  to  Perk.  154,  cited  by  Lord  Mansfield  to  show  that  if  a 
first  delivery  take  effect  the  second  is  void  ;  as  in  case  an  infaat 
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make  a  deed  and  deliver  it  again  as  his  deed  this  second  delivery 
is  void  ;  but  it  is  otherwise  in  case  of  a  feme  covert's  deed  — 
it  is  contended  that  it  is  by  no  means  clear  law,  that  there  is 
any  such  distbctlon  between  the  delivery  of  a  deed  by  an  in- 
fant and  a  feme  covert,  although  the  same  doctrine  is  advanced 
in  Shepp.  Touch.  60,  who  cites  Perkins  and  2  RoUe  26,  pi.  2, 
who  cites  no  authority  —  and  Perkins  himself  is  without  any 
authority,  for  the  cases  cited  by  him  do  not  go  to  the  deeds  of 
feme  coverts.  And  in  1  H.  6,  4,  and  1  H.  7,  14,  there  are 
cases  in  which  it  is  held,  that  there  is  the  same  law  in  the  case 
of  a  feme  covert  as  of  an  infant  with  respect  to  a  second  delivery 
of  a  deed. 

But  admitting  the  distinction,  the  material  point  to  be  consid- 
ered is,  in  what  sense  the  deed  may  be  said  to  be  voidable  ofdy 
and  not  void.  It  is  contended  that  it  is,  because  m  point  of 
form  it  is  a  deed,  and  therefore  non  est  factum  cannot  be  plead- 
ed, 5  Co.  119 ;  but  although  non  est  factum  cannot  be  pleaded, 
because  it  is  good  in  point  of  form,  yet  it  is  void  ah  initio^  as  to 
all  operation.  The  words  used  by  Perkbs,  *  if  the  first  delivery 
take  effect,'  are  important,  for  in  case  of  an  infant  the  first  de- 
livery does  take  effect,  because  there  is  a  person  to  deliver;  but 
in  case  of  a  feme  covert,  it  does  not  take  effect,  because  she  is 
civiliter  mortua.  And  that  this  is  the  true  sense  is  confirmed 
by  Sheph.  Touch.  60,  who  cites  5  Co.  119,  and  2  RoUe.  26, 
pi.  8,  pi.  10.  See  also  as  to  this  point  Bro.  Traverse  sans  ceo. 
69,  1  H.  7,  14,  Bro.  Dett.  136,  8  H.  6,  7,  per  Martin,  8  H. 
6, 22,  per  Godred,  1  H.  6,  4,  1  H.  7,  14.  Admitting,  there- 
fore, that  whether  the  deed  is  void  or  only  voidable  doth  de- 
pend upon  the  delivery^  (which  the  writer  says  he  admits  without 
hesitation),  he  contends  that  whether  that  deed  hath  any  opera- 
tion or  not,  depends  not  upon  the  delivery,  but  upon  the  matter 
and  contents,  whether  for  the  benefit  of  the  infant  or  not. 

As  to  Lord  Mansfield's  assertion  that  there  is  no  sufficient 
authority  to  support  the  position,  that  leases  made  by  an  infant  by 
deed,  upon  which  no  rent  is  reserved j  are  absolutely  void,  it  is 
contended  that  Humphreyston's  case,  2  Leo.  216,  S.  C.  Moore, 
103,  is  directly  in  point.  So  Lloyd  v.  Gregory,  W.  Jones, 
406,  and  2  Cro.  502, 2  RoUe.  Faits,  pi.  6,  Lett.  I.,  Thompson 
V.  Leach,  3  Mod.  296,  Raym.  313,  affirmed  in  Dom  Pr.  Show. 
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Pari.  Cas.  150.  And  the  writer  strenuously  contends  in  this 
last  case,  that  the  decision  that  the  deed  was  void,  and  not 
Toidable  merely,  was  absolutely  essential  to  that  determination. 


ART.  IX.— WRIT  OF  RIQHT. 
McssRS.  Editors.  I  read  with  much  interest  the  letter  of 
Abram  Holmes,  Esq.,  published  in  your  last  number,  *  on  the 
nature  and  use  of  a  writ  of  right ; '  but  as  1  have  not  been  able 
to  concur  in  the  result  to  which  his  inquiries  have  led  him,  I 
ask  leave  to  state  some  of  the  reasons  of  my  dissent.  Hb 
candor  will,  I  have  no  doubt,  excuse  my  presumption  m  under- 
taking to  controvert  his  opinions  upon  a  subject  m  which  neither 
of  us  can  feel  any  mterest  but  what  arises  from  an  attachment 
to  our  professional  studies,  and  the  love  of  mvestigating  troth. 

Mr.  Holmes  maintains  that  a  party  who  is  barred  in  a  writ  c^ 
entry  cannot  afterwards  support  a  writ  of  right,  unless  he  has  *  a 
tide  or  evidence  which  he  could  not  have  the  benefit  of  in  the 
former  action.'  There  is,  I  apprehend,  an  ambiguity  in  the 
word  ^  title,'  or  an  inaccuracy  in  the  use  of  it,  which  has  led  to 
some  confusion  and  error  in  the  argument.  A  writ  of  right 
never  is,  and  never  can  be  brought  upon  the  same  title  as  a 
writ  of  entry,  in  the  strict  and  proper  sense  of  the  term  as  here 
used.  The  writ  of  entry  is  founded  on  the  right  of  possession  ; 
and  that  is  the  title  by  which  the  demandant  claims  the  land  ; 
and  if  he  does  not  prove  this  right  of  possession,  he  fails  m  the 
action,  although  he  may  have  the  right  of  property.  If  he 
afterwards  brings  a  writ  of  right  for  the  same  land,  this  second 
action  is  founded  on  the  right  of  property  ;  and  if  he  makes  out 
that  title,  he  will  recover  the  land. 

It  is  therefore  a  contradiction  m  terms,  to  speak  of  a  writ  of 
entry  and  a  writ  of  right  as  being  founded  on  the  same  tide,  in 
this  sense  of  the  word.  Mr.  Holmes,  probably,  in  some  part 
of  his  argument  at  least,  must  have  used  the  word  in  a  popular 
and  more  general  sense,  as  embracing  the  deeds,  and  the  facts 
of  possession,  heirship,  fcc.  which  are  considered  as  constituting 
a  man's  tide  to  land.     For  example,  if  a  man  brings  a  writ  of 
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entry  on  bb  own  seizin  withb  thir^  years,  and  upon  a  trial  on 
the  general  issue,  he  produces  a  certain  deed  purporting  to 
convey  to  him  the  premises,  and  a  witness  to  prove  the  seizin  of 
his  grantor,  and  his  own  entry,  and  a  verdict  is  found  against 
him,  and  he  afterwards  brings  a  writ  of  right  for  the  same  land, 
on  his  own  seizin  within  thirty  years ;  Mr.  Holmes  asserts  that 
the  demandant  cannot  mamtain  this  writ  of  right,  unless  be  has 
some  other  tide  than  the  deed,  and  the  seizin  of  his  grantor,  and 
his  own  entry,  which  he  undertook  to  prove  in  the  former 
acU(Mi.  The  title,  in  this  latter  sense  of  the  word,  would  be 
the  same  in  both  actions ;  and  this,  in  the  opinion  of  Mr.  Holmes, 
would  make  the  judgment  in  the  first  action  a  bar  to  the  de- 
mandant in  the  second. 

It  is  evident  that  in  this  use  of  the  word  '  title,'  it  means 
substantially  the  same  as  evidence;  that  is,  the  conveyances 
and  other  facts  laid  before  the  jury  to  prove  to  them  the  de- 
mandant's title  to  the  land.  Mr.  Holmes  accordingly  couples 
the  two  expressions  together,  and  requires  that  the  demand- 
ant should  produce  in  his  second  action  some  '  title  or  evi- 
dence which  he  could  not  have  the  benefit  of  in  the  former 
acuon*'  Here  again,  I  apprehend,  there  is  some  ambiguity 
or  maccuracy  in  the  language.  The  word  *  evidence'  may 
mean  the  conveyances  and  the  testimony  laid  before  the  jury  ; 
or  it  may  be  used  with  reference  to  the  point  that  is  to  be  estab- 
lished on  a  trial,  without  regard  to  the  medium  of  proof;  that 
is,  without  regard  to  the  documents  or  testimony  by  which  that 
point  is  to  be  proved.  Thus  when  it  is  said,  that  a  judgment 
in  a  former  action  is  a  bar  to  a  second  action,  because  the  same 
evidence  will  support  both ;  it  is  not  understood  that  the  same 
documents  and  witnesses  must  be  introduced,  and  the  same 
facts  testified,  in  both  actions ;  but  that  the  same  point,  or  the 
same  result,  which  when  satisfactorily  proved  would  support  one 
action,  would  in  like  manner  support  the  other.  For  example,' 
when  trover  was  brought  by  the  assignees  of  a  bankrupt,  for 
goods  taken  in  execution  after  a  supposed  act  of  batkkruptcy, 
and  after  a  verdict  against  the  plaintiffs,  they  brought  an  action 
of  assumpsit  against  one  of  the  former  defendants  for  the  price 
Gt  value  of  the  same  goods,  and  it  was  held  that  the  second 
action  was  barred,  because  the  same  evidence  would  support 
both  actions,  the  court  did  not  inquire  who  were  the  witnesses 
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on  the  former  trial,  or  what  facts  they  testified  to.  This  was 
the  case  of  Kitchen  fc  al.  v.  Campbell,  in  3  Wils.  304,  and  2 
W.  Blacks.  827.  The  word  *  evidence '  in  that  case  meant, 
proof  that  an  act  of  bankruptcy  had  been  committed  before  the 
seizure  of  the  goods,  and  that  the  plaintiffi;  were  assignees,  &;c. ; 
and  if  the  plaintiffi  should  have  offered  to  proceed  to  the  second 
trial  with  an  entirely  new  set  of  witnesses,  and  without  producing 
any  one  who  had  been  examined  in  the  former  action,  they 
would  still  have  been  told  that  the  evidence  was  the  same  in 
both  cases.  So  in  a  writ  of  entry  on  my  own  seizin,  any  legal 
proof  of  my  seizin  and  right  of  possession  would  constitute  the 
*  evidence '  that  would  support  my  action,  without  regard  to  the 
documents  or  testimony  by  which  that  seizin  and  right  o^  pos- 
sessiqn  were  to  be  proved.  If  I  should  afterwards  bring  a  writ 
of  right  on  my  own  seizin,  the  same  evidence,  that  is,  proof  of 
my  seizin  and  right  of  possession^  would  not  support  the  action  j 
but  the  same  documents  and  testimony  would  support  it ;  pro- 
vided they  satisfied  the  jury  that  I  had  the  right  of  property. 

When,  therefore,  it  is  said,  that  a  judgment  ia  a  former  ac- 
tion is  a  bar  to  a  second,  because  they  are  both  founded  on  the 
same  title,  and  may  be  supported  by  the  same  evidence,  the 
word  ^  title '  must  be  understood  as  the  ground  or  cause  of  ac- 
tion, and  not  the  deeds  or  facts  by  which  it  is  to  be  proved ;  and 
the  ^  evidence '  must  mean  the  point  to  be  proved,  and  not  the 
testimony  which  is  ofifered  to  prove  it.  If  it  were  otherwise,  a 
party  could  seldom  or  never  maintain  the  plea  of  a  former 
judgment  in  bar.  He  could  not  foresee,  and  prove,  what  evi- 
dence the  plaintiff  intended  to  introduce  in  the  second  action  ; 
but  he  could  prove  (if  the  fact  were  so)  by  the  record,  or  hy 
proper  averments  and  evidence,  that  the  cause  or  ground  of 
action  was  the  same  in  both  cases ;  and  that  the  same  evidence, 
that  is,  proof  of  the  same  right  and  of  the  same  grievance,  would 
support  both  actions. 

1  will  now  endeavor  to  apply  these  principles  to  actions  re- 
lating to  real  estate.  Suppose  that  I  bring  an  action  of  trespass 
against  a  man  for  entering  and  ousting  me  of  land  of  which  I 
was  in  possession ;  and  he  pleads  that  it  was  his  own  soil  and 
freehold,  and  has  a  verdict  against  me;  this  establishes  his 
right  of  entry  at  the  time  of  the  supposed  trespass,  and  I  cannot 
afterwards  controvert  that  right.     But  though  he  had  the  right 
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of  entry,  1  may  still  have  had  the  right  of  possession ;  and  I  may 
accordingly  bring  a  writ  of  entry  on  my  own  seizin,  and  the 
former  judgment  will  be  no  bar.  If  I  fail  in  this  second  action, 
I  may  then  bring  a  writ  of  right  on  my  own  seizin ;  and  if  I  can 
satbfy  the  jury  that  I  have  the  right  of  property,  I  shall  recover 
the  land,  notwithstanding  the  two  former  verdicts  against  me. 
Now  in  aU  these  three  trials  I  may  rely  on  the  same  facts  and  the 
same  witnesses ;  I  may  produce  no  new  document  or  evidence  J 
but  I  rely  in  each  case  upon  a  different  title  or  ground  of  action ; 
I  undertake  to  prove  a  different  point;  and  though  this  is  done 
from  the  mouths  of  the  same  witnesses,  and  from  testimony  of 
the  same  facts,  yet  the  one  action  does  not  bar  the  other. 

If,  in  the  case  supposed,  there  had  been  a  special  plea  in 
either  of  the  two  first  actions,  and  an  issue  had  been  joined  on 
some  specific  point,  as,  for  example,  whether  a  certain  instnr- 
ment  was  the  deed  of  the  tenant,  and  the  jury  had  found  that 
it  was  not  his  deed ;  he  might  estop  me  from  alleging,  or  at- 
tempting to  prove,  in  the  after  action,  that  it  was  his  deed.  This 
is  the  point  established  by  the  case  of  Outram  v.  Morewood  & 
ux,  cited  by  Mr.  Holmes  from  3  East,  346 ;  and  the  same 
doctrine  is  recognised  by  the  Supreme  Court  of  Massachusetts, 
in  14  Mass.  R.  241,  and  17  Mass.  R.  365.  But  if  the  deed 
had  merely  been  produced  in  evidence  in  the  two  first  trials,  or 
either  of  them,  and  the  tenant  had  succeeded  in  disproving  it, 
without  any  thing  on  the  record  to  show  that  it  had  been  thus 
disproved,  I  might  produce  it  again  on  the  trial  of  the  third 
action,  and  attempt  to  prove  its  execution  and  its  validity,  either 
by  the  same  evidence  that  I  had  formerly  offered,  or  by  any 
other  evidence. 

This  is  not  the  accidental  consequence  of  technical  rules ; 
but  the  law  has  purposely  provided,  m  the  language  of  Lord 
Coke,  *  greater  safety  and  remedy  for  matters  of  freehold  and 
inheritance,  than  for  debts  or  chattels;'  (6  Co.  7,  Ferrer's 
case ;)  and  accordingly,  though,  in  general,  a  judgment  in  a 
personal  action  is  a  perpetual  bar,  because  the  law  has  provided 
no  action  of  a  higher  nature  for  the  same  thing ;  yet  when  a 
man  is  barred  in  a  real  action,  *  he  may  have  an  action  of  a 
higher  nature,  and  try  the  same  right  again,  because  it  concerns 
his  freehold  and  inheritance.'  This  is  the  law,  as  established 
before  the  time  of  Liord  Coke,  and  explicitly  stated  by  him ; 
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Bod  I  am  not  aware  that  it  has  ever  before  been  controverted* 
In  the  case  before  mentioned  of  Outram  v.  Morewood,  which 
Mr.  Hohnes  mentions  with  such  strong  terms  of  approbation, 
Lord  Ellenborough  expressly  recognises  and  adopts  the  doc- 
trine of  Lord  Coke  in  Ferrer's  case ;  and  Lord  Chief  Justice  De 
Grey  does  the  same  in  the  case  of  Kitchen  b  al.  v.  Campbell, 
from  which  Judge  Sedgewick  quotes  the  passage  which  Mr. 
Hoknes  has  transcribed,  from  the  case  of  Kent  v.  Kent,  in  2 
Mass.  Rep.  338.  The  case  of  Kitchen  b  al.  v.  Campbell  is 
reported  in  3  Wils.  304 ;  but  the  opinion  that  I  now  refer  to  is 
more  fully  stated  in  the  report  of  the  same  case  in  2  Blacks* 
827.  This  case  of  Ferrer,  in  6  Coke's  Rep.  is  constantly  cited 
and  referred  to  by  subsequent  writers,  as  settling  the  law,  that 
though  in  personal  actions  a  man  'once  barred  is  always  barred,' 
yet  that  in  matters  o^  freehold  a  man  may  bring  an  action  of  a 
higher  nature,  and  try  the  same  matter  agab.  It  is  thus  men- 
tioned b  Vber,  Bar  A.  pi.  20,  and  in  Com.  Dig.  Action  L. 
1,  without  any  case  cited  to  the  contrary,  or  an  btimation  in 
either  of  those  books  that  the  law  had  ever  been  denied  or 
doubted.  It  is  cited  in  like  manner  b  Doctrina  Placitandi,  65  ; 
and  the  law  is  stated  b  the  same  way  in  Booth  on  real  actions, 
86.  In  Blackstone's  Commentaries,  (3,  193,)  notwithstanding 
the  doubts  of  Mr.  Holmes  as  to  tehat  the  learned  author  must 
have  meant,  it  appears  very  clear  that  he  understood  the  law  to 
be  the  same  as  stated  in  all  the  other  books  before  referred  to. 
His  language  is,  that '  in  case  the  right  of  possession  be  barred 
by  a  recovery  upon  the  merits  in  a  possessory  action^  or  by  the 
statute  of  limitations,  a  claimant  in  fee-simple  may  have  a  mere 
writ  of  right.'  In  short,  I  have  not  been  able  to  find  any  book 
in  which  this  case  of  Ferrer  has  been  overruled,  or  b  which  the 
law  as  there  stated  has  been  in  any  way  questioned. 

Mr.  Hoknes  quotes  also  some  passages  from  Jackson  on  Real 
Actions,  as  showing  that  a  writ  of  right  will  not  lie  after  judg- 
ment b  a  writ  of  entry.  But  it  is  clear  from  the  very  language 
quoted  by  Mr.  Holmes,  that  Judge  Jackson  understood  that  a 
man  might  maintain,  a  writ  of  right,  after  a  judgment  against 
him  in  a  writ  of  entry ;  and  he  states  the  same  thing  more  ex- 
plicitly in  page  15,  of  the  same  book.  In  the  passage  quoted 
by  Mr.  Holmes  from  page  283,  the  author  appears  to  have  in 
mind  the  distinction  which  I  have  mentioned  at  the  beginmng 
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of  these  remarks,  between  the  title  or  right  to  the  land,  and  the 
title  on  which  the  action  is  founded ;  and  he  is  merely  showing 
that  the  latter  always  is,  and  must  be,  different  in  a  writ  of  right 
from  that  in  a  writ  of  entry,  without  any  regard  to  the  evidence 
by  which  it  is  attempted  to  maintain  the  two  actions. 

The  general  principle  on  which  Mr.  Holmes  relies,  and  on 
which  his  whole  argument  appears  to  be  founded,  is  undoubt- 
edly well  established ;  to  wit,  that '  you  shall  not  bring  the  same 
cause  of  action  twice  to  a  final  determination ; '  but  this  rule 
cannot  be  applied  and  enforced,  unless  it  can  be  made  to  appear 
to  the  court  judicially  that  the  second  action  is  for  the  same 
cause  as  the  first.  It  is  not  sufficient  that  the  plaintiff  has  the 
same  object  in  view,  and  that  he  intends  to  use  the  same  evi- 
dence in  the  second  action  as  in  the  first;  if  he  sets  forth  a 
difierent  title,  or  grievance,  or  other  ground  of  action,  in  the 
second  suit,  he  cannot  be  estopped  or  prevented  from  bringing 
it  to  a  trial.  It  is  accordingly  not  very  uncommon  to  have  two 
or  even  three  ejectments  brought  to  try  the  same  title ;  and  in 
the  case  of  Lord  Bath  v.  Sherwin,  (1  Prec.  in  Chan.  261.  1 
Bro.  P.  C.  266.)  it  appears  that  there  had  been  five  verdicts, 
m  as  many  different  actions  of  ejectment,  in  each  of  which  the 
only  question  tried  was  the  legitimacy  of  the  Earl  of  Bath ;  and 
although  the  verdict  in  every  case  was  in  his  favor,  he  could  not 
prevent  this  repetition  of  vexatious  suits  by  any  plea  in  the 
courts  of  common  law,  and  was  driven  to  a  bill  in  chancery,  in 
which  the  house  of  lords,  upon  appeal,  finally  granted  an  injunc- 
tion to  restrain  the  adverse  parties  from  any  further  proceedings. 
Mr.  Holmes  cannot  disapprove  more  strongly  than  1  do,  the  liti- 
gious spirit  which  would  prompt  to  this  repetition  of  actions,  nor 
desire  more  earnestly  to  see  some  adequate  means  of  restrain- 
ing it ;  but  I  state  the  facts  only  to  show  that  the  general  rule 
on  which  his  argument  is  founded,  is  not  and  cannot  be  univer- 
sally applied.  In  the  case  on  which  the  present  discussion 
arises,  the  law  does  not  even  propose  to  apply  the  principle ; 
but  when  a  man's  freehold  and  inheritance  are  in  question,  it 
expressly  provides  for  him  a  second  action  of  a  higher  nature,, 
to  try  again  the  right  which  he  failed  to  establish  in  the  inferior 
action.  c.  J. 
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ART.  X.— INSURANCE— SAILOlt'S  WAGES  PAID  TO  CONSUL. 

A  vessel  on  her  passage  from  Europe  to  the  United  States  meets 
with  bad  weather,  and  is  forced  to  bear  away  for  the  nearest 
port,  to  refit.  There  she  is  surveyed  and  found  to  be  so  much 
damaged,  that  she  is  condemned  and  sold  for  the  benefit  of  the 
concerned.  The  American  consul  compels  the  captain  to  pay 
the  seamen  three  months'  wages  extrUj  which  he  claims  under 
the  laws  of  the  United  States. 
The  questions  are, 

1.  Has  the  consul  a  right  to  require  such  payment  of  wages? 

2.  If  he  has,  is  it  a  charge  to  be  borne  by  the  owner  of  the 
ship,  like  common  wages,  or  is  it  a  charge,  upon  the  property 
saved,  m  the  nature  of  a  general  average  upon  all  the  property 
saved  ? 

3.  Or  is  it  a  partial  loss,  to  be  borne  by  the  underwriter  on 
the  ship  or  freight,  and  if  by  either,  which  ? 

As  a  matter  of  general  interest,  I  have  considered  these  ques* 
tions,  and,  as  at  present  advised,  my  opinion  is  as  follows : 

1.  The  act  of  Congress  of  28th  February,  1803,  ch.  62,  s. 
3,  declares,  ^  that  whenever  a  ship  or  vessel  belonging  to  a  citi- 
zen of  the  United  States,  shall  be  sold  in  a  foreign  country  and 
her  company  discharged,  or  when  a  seaman  or  mariner,  a  citi- 
zen of  the  United  States,  shall  with  his  own  consent  be  discharg- 
ed in  a  foreign  country,  &;c.  &c.  the  consul  of  the  United  States 
shall  be  authorized  to  receive  from  the  master,  over  and  above 
the  wages  of  such  seaman  so  discharged,  three  months'  pay.* 
The  case  put  falls  directly  within  the  terms  of  the  law.  The 
vessel  was  sold  and  ^er  company  discharged,  and  there  is  no 
qualification  in  the  statute  as  to  the  circumstances  of  the  sale, 
whether  voluntary  or  occasioned  by  necessity.  Nor  is  there 
any  public  policy  in  excepting  cases  like  the  present  from  the 
operation  of  the  statute.  The  object  is  to  procure  the  means 
of  bringing  our  seamen  home  to  their  country.  Before  the 
act  the  expense  fell  heavily  on  the  government ;  and  the  act 
throws  the  burthen  upon  the  owner,  whenever  his  own  act  or 
that  of  his  agent  occasions  the  sale  or  the  discharge.  Mer- 
chants themselves  may  be  benefited  by  the  return  of  sea- 
men, as  it  increases  the  competition  for  employment,  and  of 
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course  lowers  the  common  wages.  But  I  put  the  case  upon 
the  words  of  the  act ;  here,  therf  is  a  sale  made  by  the  owner, 
for  his  own  benefit ;  and  though  it  arises  from  the  consideration 
that  the  vessel  is  not  worth  repairs,  that  is  a  question  which  the 
law  does  not  look  to.  It  is  not  a  penalty  imposed,  but  an  addi- 
tional obligation  to  answer  the  return  of  the  seamen.  Unless 
public  policy  or  inevitable  construction  obliges  the  court  to  in- 
troduce an  exception,  like  the  present,  it  ought  not  to  be  made. 
It  may  be  a  case  of  hardship  on  the  owner ;  but  it  is  no  less  a 
case  of  hardship  to  turn  the  seamen  adrift  in  a  foreign  country, 
without  any  means  of  support  or  for  their  return.  The  loss  of 
the  ship  is  a  common  misfortune,  which  deprives  the  seamen  of 
the  ability  to  earn  their  common  wages,  and  the  owner  suffers 
no  more  in  proportion  than  they.  Public  policy,  in  my  opin- 
ion, ought  to  lean  in  this  case  for  the  seamen ;  but  the  material 
consideration,  after  all,  is,  that  the  object  of  the  act  is  thus  most 
fully  attained,  and  the  public  is  relieved  from  the  support,  &c. 
of  the  seamen. 

2.  The  charge  is  not  in  the  nature  of  a  general  average.  It 
is  not  an  expense  incurred  for  the  benefit  of  all  concerned ;  or 
for  the  farther  prevention  of  the  voyage.  By  the  sale  the  voyage 
is  broken  up,  and  can  be  no  further  prevented.  It  is  a  burden 
imposed  by  the  law  upon  the  ship-owner,  in  consequence  of  his 
breaking  up  the  voyage  by  the  sale.  The  charge,  therefore,  is 
not  to  be  borne  by  the  underwriters  as  a  genera!  average. 

3.  But  the  charge  is  a  particular  average.  It  is  in  the  nature 
of  a  charge  on  the  sale,  like  a  duty  or  other  burthen  on  the  sale. 
Whether  it  is  to  be  borne  by  the  underwriter  on  the  ship^  or  on 
the^re^A^,  may  admit  of  some  doubt.  If  the  expense  were 
incurred  for  the  purpose  of  preventing  th^  voyage,  it  would  be 
like  extra  wages,  and  properly  a  charge  on  the  freight.  But  I 
rather  think  it  is  a  charge  on  the  ship,  and  to  be  borne  by  the 
underwriter  on  the  ship,  as  it  is  an  incident  to  the  sale,  and  it 
diminishes  the  proceeds  received  by  the  sale  pro  tanio.  Still, 
however,  the  point  is  not  without  difficulty,  and  it  certainly  ad- 
mits of  being  viewed  as  a  charge  upon  the  underwriter  on  the 

freight.  And  if  it  is  to  be  viewed  as  extra  wages  paid  from 
necessity,  in  consequence  of  the  common  calamity,  it  is  properly 
a  charge  on  the  freight. 
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Digitized  by  CjOOQIC 


338  Ca$e$  Da^Aud'-'-AiiignmeKh.  [Oct. 

NoTC.  In  Dodge  v.  Union  Marine  Insurance  Company,  17 
Mass.  R.  471,  the  court  were^of  opinion  that  in  case  of  a  sale 
from  necessity,  as  in  the  present,  the  three  months'  extra  wages 
were  not  to  be  paid.  But  if  payable  at  all  they  were  not  a 
general  average^  but  a  charge  on  the  freight.  s. 


ART.  XI.— CASES  DOUBTED^— ASSIGNMENTS. 
The  recent  decision*  in  G.  b  I.  Lord  v.  The  Brig  Watchman, 
m  the  District  Court  of  Maine,  has  excited  the  attention  of  the 
profession.    This  decision  pursues  the  doctrine  laid  down  in  a 
case  decided  in  Connecticut,  which  we  also  propose  to  notice. 

The  material  facts  in  the  Maine  case,  as  stated  by  the  District 
Court  are  as  follows  : 

*  On  the  15th  of  July,  1829,  Tobias  Lord  was  owner  of  one 
third  part  of  the  brig  Watchman,  and  being  then  in  insolvent  cir- 
cumstances, made  an  assignment  of  all  his  property,  including  his 
share  in  this  brig,  to  Francis  Watts  and  S.  C.  Pray,  in  trust  to  sell 
and  dispose  of  the  same,  and  to  pay  such  of  his  creditors  as  should 
become  parties  to  the  deed  in  the  third  part,  in  the  order  in  which 
they  are  named  in  a  schedule  annexed  to  the  assignment,  and  after 
paying  them,  to  pay  over  the  surplus  to  him,  the  assignor.  There 
is  a  condition  iq  the  assignment  that  all  creditors  who  become 
parties  to  it  thereby  released  the  assignor  from  all  further  claim  of 
their  demands.  There  are  also  covenants  on  the  part  of  Lord  to 
make  further  assurances  to  the  assignees.  In  pursuance  of  these 
covenants,  on  the  3d  of  August  following,  Lord  conveyed  his  third 
part  of  the  Watchman  by  a  regular  bill  of  sale.  The  vessel  was 
registered  in  Boston,  4ie  place  of  residence  of  the  assignor,  and  was 

'  The  doubts  and 'queries  suggested  in  this  article  are  communicated  by 
different  correspondents,  who  are  Icnown  to  the  editors,  and  who  are  presum- 
ed to  have  no  other  motive  than  an  impartial  investigation  of  the  doctrines 
discussed.  The  weight  of  the  suggestions  will  rest,  of  course,  wholly 
upon  the  reasons  given  and  the  authorities  cited.  The  editors  do  not,  by  in- 
troducing these  doubts  and  queries,  wish  to  be  considered  as  responsible  for 
the  sufficiency  of  their  grounds.  They  will  take  care  that  the  style  of  the 
discussions,  as  far  as  any  tribunals  are  concerned,  shaU  be  decorous  and  re- 
spectful; and  endeavor  to  exclude  the  investigation  of  questions  of  local 
interest  or  trifling  importance. 

*  A  fuU  report  of  this  case  will  be  found  in  the  present  number  of  the 
Jurist,  p.  284. 
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at  sea  at  the  time  of  the  asslgoment,  and  alsoM  the  time  of  the  ex- 
ecution of  the  bill  of  sale.  She  arrived  at  Kennebunk  Port,  in  Maine, 
on  the  7th  of  August,  and  on  the  same  day  was  attached  at  the  suit 
of  D.  W.  Lord,  as  the  property  of  Tobias  Lord.  The  agent  of  the 
assignees  went  on  board  and  demanded  possession  of  her  on  the  8th. 
Some  time  after  this,  on  the  petition  of  the  part  owners  of  two  thirds, 
she  was  delivered  to  them  by  a  decree  of  thb  court  on  their  filing  a 
bond  for  her  safe  return,  and  sent  on  a  foreign  voyage.  The  as- 
signees joined  the  other  owners  in  the  voyage,  paying  their  share 
of  the  outfits  and  taking  their  share  of  the  return  profits.  D.  W. 
Lord  prosecuted  his  suit  against  Tobias  Lord  to  judgment,  and 
the  Watchman  having  returned  to  Kennebutik,  v^as  seized  on  his 
execution  by  the  deputy  marshal  and  sdd,  and  delivered  13th 
November,  1831,  to  William  Lord,  Before  this  time,  that  is,  on 
the  14th  Oct.  1830,  the  assignees  sold  the  third  which  had  been 
assigned  to  them,  to  G.  &  I.  Lord,  the  libellants. 

*  This  libel  was  brought  to  recover  the  possession  of  the  vessel, 
and  to  have  the  sale  by  the  deputy  marshal  on  D.  W.  Lord's 
execution  declared  void.' 

The  points  decided  on  this  state  of  facts  are  the  following : 

*  By  the  law  of  Maine  a  general  assignment  by  an  insolvent 
debtor,  who  has  his  domicile  in  another  jurisdiction,  of  all  his 
property  to  trustees  for  the  benefit  of  his  creditors,  will  not  protect 
his  property  found  in  that  State,  from  the  attachment  of  a  creditor 
resident  there. 

'  But  this  rule  applies  only  to  property  which  is  found  within 
the  jurisdiction  of  the  State  at  the  time  of  the  assignment,  and 
does  not  extend  io  property  which  is  casually  brought  within  the 
State  after  it  has  become  vested  in  the  assignees. 

*  An  assignment  by  an  insdvent  debtor  of  all  his  property  to 
trustees,  in  trust  for  the  benefit  of  such  of  his  creditors,  as  should 
become  parties  to  the  assignment  and  release  their  debts,  and 
after  paying  such  creditors,  in  fijirther  trust  to  pay  over  the  surplus 
to  himself,  is  void  as  against  dissenting  creditors ;  the  legal  oper- 
ation of  such  an  assignment  being  to  delay  and  defraud  creditors.' 

It  is  only  the  last  of  these  points  which  we  now  propose  to 
consider. 

The  judge  first  asserts  that  the  question  whether  such  an  as- 
signment is  valid,  is  not  settled  in  Massachusetts.  This  view 
of  the  law  of  Massachusetts,  seems  to  us  not  to  be  correct. 

In  Hatch  v.  Smith,  decided  in  1809,  6  Mass.  R.  42,  the 
validity  of  an  assignment  for  the  benefit  of  creditors  which  con* 
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tained  a  release  from  the  creditors,  was  sustained.  It  does  not 
appear,  however,  that  the  counsel  who  objected  to  the  assign- 
ment urged  the  provision  for  a  release  as  affecting  its  validity ; 
and  the  court  says  nothing  upon  the  question.  Still  as  the  as- 
signment was  sustained  by  the  court,  the  decision  is  directly  Id 
favor  of  such  a  provision,  though  it  is  not  certainly  of  the  same 
weight  as  if  this  provision  had  been  made  the  subject  of  special 
consideration. 

The  assignment  in  Marston  v.  Coburn,  17  Mass.  R.  contain- 
ed a  discharge  from  the  creditors,  as  is  evident  from  the  Judge's 
opinion,  but  neither  the  counsel  nor  the  court  appears  to  have 
thought  it  objectionable  on  that  ground. 

In  Andrews  v.  Ludlow,  5  Pick.  28,  in  1827,  and  Lupton  r. 
Cutter,  8  Pick.  298,  in  1829,  assignments  were  held  valid, 
though  they  each  contained  a  provision  by  which  the  creditors 
who  became  parties  to  it  released  their  debts.  It  is  true  that 
the  assignments  were  not  objected  to  on  this  ground,  but  if  the 
court  bad  considered  the  provision  as  affecting  their  validity 
they  would  no  doubt  have  declared  them  void. 

Here,  then,  are  at  least  four  cases  in  Massachusetts  in  which 
assignments,  containing  a  release  from  the  creditors,  have  been 
held  valid.  But  in  addition  to  these  cases  there  are  several 
others,  in  which  the  validity  of  various  assignments  has  been 
contested  by  counsel  and  upheld  by  the  court,  in  some  of  which, 
at  least,  from  the  mode  in  which  the  causes  were  brought  before 
the  court,  as  well  as  from  the  general  practice  of  including  such 
a  provision  in  our  assignments,  there  can  be  no  doubt  that  the 
assenting  creditors  were  required  to  discharge  the  debtor. 

If  the  decisions  of  the  court  of  Massachusetts  stood  alone, 
without  any  extraneous  support,  we  should  consider  the  law  of 
that  State  as  distinctly  settled.  But  besides  the  weight  of  au- 
thority arising  from  these  decisions  themselves,  a  greater  weight 
is  added  from  the  fact,  that  it  is  the  general  practice  in  Massa- 
chusetts to  embrace  a  release  from  the  creditors  in  general 
assignments  for  their  benefit.  Owing  to  the  great  imperfec- 
tion of  the  law  of  debtor  and  creditor  in  that  State,  such  assign- 
ments are  very  common,  and  in  a  large,  and  we  have  little 
doubt  much  the  larger  part  of  them,  a  release  is  inserted. 
We  doubt  whether  during  the  last  ten  years  a  respectable  pro- 
fessional man  could  be  found  in  Boston  or  any  of  the  large 
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commercial  towns  in  the  State,  who  would  say  that  the  validity 
of  an  assignment  was  rendered  questionable  by  such  a  pro- 
vision. 

We  think  therefore  that  there  is  not  sufBcient  ground  for 
the  District  Court's  position — that  the  question  is  unsettled  m 
Massachusetts. 

It  is  true  that  Mr.  Chief  Justice  Parker,  in  the  case  of  Bor- 
den V.  Sumner,  4  Pick.  265,  threw  out  an  intimation,  on  which 
Judge  Ware  relies,  that  this  question  was  unsettled.  But  when 
we  consider,  that  two  cases,  at  least,  Andrews  v.  Ludlow  and 
Lupton  V.  Cutter,  have  since  occurred,  in  which  the  court  was 
bound  to  consider  the  question  if  the  judges  really  regarded  it 
as  an  open  one,  and  in  which  they  say  nothing  on  the  point,  we 
cannot  but  consider  these  two  direct  authorities  as  of  far  greater 
weight  in  support  of  the  release,  than  the  previous  obiter  dictum 
of  the  Chief  Justice  that  he  thought  the  question  unsettled. 

The  Circuit  Court  of  the  United  States  in  the  case  of  Halsey 
V.  Whitney,  4  Mason,  206,  after  an  elaborate  examination  of 
authorities  by  Mr.  Justice  Story,  decided  in  favor  of  an  assign- 
ment made  in  Massachusetts,  containing  a  release  by  the  cred- 
itors. In  his  opinion  he  says,  — '  1  am  free  to  say,  that  if  the 
question  were  entirely  new,  and  many  estates  had  not  passed 
upon  the  faith  of  such  assignments,  the  strong  inclination  of  my 
mind  would  be  against  the  validity  of  them.  As  it  is,  I  yield, 
without  reluctance,  to  what  seems  the  tone  of  authority  in  favor 
of  them.' 

It  seems  to  us,  that  after  this  decision,  the  question  could 
hardly  be  considered  as  unsettled  in  Massachusetts.  As  far  as 
the  jurisdiction  of  the  district  and  circuit  courts  of  the  United 
States  is  concerned  it  would,  on  the  contrary,  seem  to  have  been 
settled  in  Maine,  New  Hampshire,  Massachusetts,  and  Rhode 
Island,  the  States  comprising  the  district  in  which  Mr.  Justice 
Story's  court  has  jurisdiction.  This  would  not,  however,  be  a 
decisive  objection  to  bringing  the  question  again  into  discussion, 
in  case  serious  doubts  were  entertained  whether  the  Supreme 
Court  of  the  United  States  would  confirm  the  doctrine.  Con- 
sidering the  question  as  remaining  open,  the  District  Court  pro- 
ceeds : 

*  But  it  may  be  doubted  whether  this  question' is  to  be  governed 
solely  by  the  law  of  the  place  where  the  contract  ia  made.     The 
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tisigDineot  is  assailed  on  the  ground  of  fraud,  and  what  is  fraud 
in  one  place  is  fraud  in  another.  The  rules  of  fair  and  honest 
dealing  are  not  local  but  of  universal  obligation  and  binding  every 
where.  Cases  between  parties  living  under  different  jurisdictions, 
where  there  is  an  allegation  of  fraud,  it  would  seem,  ought  to  be 
governed  not  by  any  local  rules  of  law,  but  by  those  general  rules, 
which  find  a  place  in  every  system  of  just  and  equitable  jurispru- 
dence. That  national  comity,  which  holds  a  contract,  which  is 
valid  under  the  law  of  the  place  where  it  is  made,  valid  every 
where,  cannot  justly  be  extended  to  protect  a  contract  questioned 
on  the  ground  of  fraud.' 

But  the  Court  says,  in  a  preceding  part  of  the  opinion,  —  *  If 
the  assignment  of  T.  Lord  and  the  bill  of  sale  afterwards  made 
were  good  and  valid,  to  transfer  the  title  of  this  vessel  against 
a  creditor,  not  a  party  to  the  assignment  residing  in  Massacbu-^ 
setts,  I  think  they  ought  to  be  held  valid  to  protect  the  vessel 
against  the  attachment  of  a  dissenting  creditor  residing  in  this 
State.' 

One  passage  seems  to  imply  that  the  validity  of  the  assign- 
ment must  be  decided  by  the  law  of  Massachusetts ;  the  other, 
that  it  must  be  decided  by  the  general  law. 

But  we  cannot  assent  to  the  doctrine  that  the  validity  of  this 
assignment '  was  not  to  be  governed  by  any  rules  of  local  law, 
but  by  those  general  rules  which  find  a  place  in  every  system 
of  just  and  equitable  jurisprudence.'  Whether  the  assignment, 
made  as  it  was  in  Massachusetts,  was  valid  against  a  creditor  in 
Maine,  seems  to  us  a  question  to  be  decided  either  by  the  law 
of  Maine  or  that  of  Massachusetts.  The  Judge  had  himself  al- 
ready declared  that  this  question  was  to  be  decided  by  the  law  of 
Massachusetts.  We  can  see  no  reason  why  a  question  of  teeh^ 
nical  fraud,  (for  no  one  will  pretend  there  was  any  moral  tur- 
pitude in  requiring  a  release  from  creditors,)  should  not  be  de- 
cided by  the  law  of  Massachusetts  as  well  as  any  other  question 
respecting  its  validity. 

The  Court  thus  looking  at  the  general  principles  of  lavr,  as 
the  proper  guide  for  a  decision,  says, 

'  By  the  law  as  it  is  expounded  by  the  Courts  of  New  York,  it 
seems  very  clear  that  such  a  condition  will  render  the  assignment 
void  — 14  John.  459,  Hyslop  v.  Clark  — 20  John.  442,  Austin 
^-  Bell  — 5  John.  Ch.  Rep.  329,  Seaving  v.  Brinkerhoff;  while 
the  reverse  has  been  held  in  Pennsylvaaia  —  3  BiDiiey  174, 
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Lippincott  v,  Bs^rk^r  —  4  Wash.  C.  C.  R.  232,  Pierpont  v. 
Graham.' 

We  cannot  think  that  the  question  as  to  the  effect  of  a  pro- 
vision for  a  release  io  an  assignment,  even  in  New  York,  is  so 
clearly  settled  as  the  District  Court  appears  to  consider  it  to  be, 
or  if  it  is  to  be  considered  as  settled  in  that  State,  it  seems  to 
qs  it  must  b^  in  favor  of  the  validity  of  the  assignment  in  question. 

The  stipulations  of  the  assignment  in  Hyslop  i;.  Clark  were 
of  a  peculiar  character.  And  it  does  not  appear,  from  any  thing 
said  in  the  case,  that  the  court  would  have  held  the  assignment 
invalid,  if  the  provision  for  a  release  had  not  been  connected 
with  the  other  peculiar  provisions. 

In  that  case  property  was  assigned  by  Burnett  &  Henry  10 
Hyslop  &;  Campbell  in  trust,  out  of  the  proceeds  first  to  pay  a 
debt  to  Hyslop  &  Co.  and  then,  if  the  other  creditors  of  the  as- 
signees discharged  them,  to  pay  them  io  full,  or  ratably  if  the 
proceeds  were  not  sufficient,  but  in  case  the  creditors,  or  any  of 
them,  refused  to  give  a  discharge,  then  the  trust  for  the  benefit 
of  the  creditors  was  to  become  void,  and  the  whole  of  the  pro- 
ceeds was  to  be  paid  to  such  of  the  creditors  of  the  assignors  as 
they  might  appoint.  This  assignment  was  very  properly  held  to 
be  void.  But  it  does  not  appear  from  the  case  that  the  decis-^ 
ion  would  have  been  the  same,  if  the  assignment  had  directed 
the  proceeds  of  the  property  to  be  paid  to  such  of  the  creditors 
as  should  release  the  assignors,  without  the  subsequent  provis* 
ipns  declaring  the  trust  void  in  case  any  creditor  should  refuse 
to  give  a  release,  and  then  giving  the  assignors  a  new  power 
aver  the  property. 

In  Austin  v.  Bell  the  assignment  contained  a  provision  that  in 
case  any  of  the  creditors  did  not  become  parties  to  it  within  the 
time  limited,  the  assignees  should  pay  to  the  assignors  the  pro* 
portion  of  such  creditors.  It  is  true  that  in  this  case  the  assign* 
ment  contained  a  release  from  the  creditors,  but  there  is  nothing 
in  the  opinion  of  the  court  from  which  it  is  to  be  inferred  that 
they  would  have  considered  the  assignment  void  if  it  had  not 
contained  the  other  provision. 

In  Seaving  v.  Brinkerhoff  the  point  decided  was,  that  a  con- 
veyance by  debtors  of  certain  lands  in  trust  for  all  their  credit- 
ors who  should  come  in  and  release  their  demands,  is  fraudu- 
tent.    K§iat  Cb.  «^y§,  *  The  particular  prpvi^ioa  v^  the  deed, 
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that  the  creditors  were  not  to  be  paid  in  proportion,  &c.  unless 
tbey  should  execute  and  deliver  a  complete  discharge  of  their 
demands,  was  in  this  case  rigorous,  coercive,  and  unjust,  for  the 
<ieed  only  assigned  the  real  property  therein  specified.  It  did 
not  extend  to  all  the  property,  real  and  personal,  of  the  grantors, 
and  non  constat^  they  had  no  other  property.  They  might  have 
bad  other  and  sufficient  property,  both  real  and  personal.  The 
knd  in  question  might  not  pay  one  fourth  of  the  respective  debts, 
and  yet  the  creditors  were  not  entitled  to  receive  a  cent,  unless 
tbey  relinquished  the  residue  of  their  debts.  The  condition 
was  oppressive,  and  without  any  color  of  justice  in  this  case, 
inasmuch  as  the  assignment  was  not  general  of  all  the  property, 
but  only  of  a  specified  part.  A  partial  assignment  upon  such 
a  condition  is  pernicious  in  its  tendency,  if  it  be  not,  (as  I  rather 
apprehend  it  to  be)  fraudulent  in  design.' 

It  is  evident,  from  this  passage,  that  though  in  the  case  before 
him  Chancellor  Kent  considered  a  stipulation  for  a  release  ren- 
dered the  assignment  void,  yet  this  was  because  the  conveyance 
was  of  a  part  of  the  property  of  the  assignees,  and  that  if  the 
assignment  had  been  of  their  whole  property,  the  provision  wouldv 
have  been  unexceptionable.  Every  sentence  in  the  passage 
shows  this  to  have  been  his  opinion.  '  The  provision  in  this 
case  was  rigorous,  coercive,  and  unjust,  because  the  deed  only 
assigned  the  real  property  therein  specified,''  intimating  that  if  it 
had  assigned  all  the  debtors  personal  as  well  as  real  property, 
the  provision  would  not  have  been  unjust.  *  The  condition  was 
oppressive  and  without  any  color  of  justice  in  this  case,  inas- 
much as  the  assignment  was  not  general  of  all  the  property,  but 
only  of  a  specified  part ;'  had  the  assignment  been  general,  the 
condition  would  not  have  been  oppressive.  'It  did  not  extend 
to  all  the  property,  real  and  personal,  of  the  grantors  f  imply- 
ing that  if  it  had  so  extended  no  objection  could  be  made  to  it. 
'  A  partial  assignment  upon  such  a  condition  is  pernicious  in  its 
tendency,  and  fraudulent  in  design;'  a  general  one  would 
not  be. 

That  Chancellor  Kent  regarded  the  law  of  New  York  in  a 
far  different  light  from  Judge  Ware,  is  apparent  from  what  he 
says  on  the  subject  under  consideration  in  the  followmg  passage 
of  his  Commentaries : 

'  It  is  admitted,  that  the  debtor  may  indirectly  exert  a  cocr- 
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cioD  over  the  creditors  through  the  iDfluence  of  hope  and  fear, 
by  the  insertion  of  a  condition  to  the  assignment,  that  the  cred- 
itors shall  not  be  entitled  to  their  order  of  preference  unless 
within  a  given  and  reasonable  time  (for  if  no  time,  or  an  unrea- 
sonable time  be  prescribed,  the  deed  is  fraudulent)  they  exe- 
cute a  release  of  their  debts  by  becoming  parties  to  the  instru- 
ment of  assignment  containing  such  a  release,  or  the  execution 
of  a  separate  deed  to  that  effect.'  2  Kent's  Com.  421  ;  he 
cites  Cheever  v.  Clark,  7  Serg.  &  Rawle,  610 ;  Scott  v.  Mor- 
ris, 9  Serg.  b  Rawle,  123 ;  Wilson  v.  Kneppley,  10  Serg.  & 
Rawle,  439.  Although  Ch.  Kent  only  cites  Pennsylvania  cases 
in  support  of  the  text,  it  is  evident  that  he  did  not  consider 
the  law  of  New  York  as  different,  or  he  could  not  have  failed 
to  state  it  in  this  place.  From  the  form  of  expression  which  he 
uses,  it  is  manifest  that  he  considered  himself  as  stating  a  gen- 
eral principle  of  law  which  was  recognised  throughout  the  States. 

In  the  case  of  Nicoll  v.  Mumford,  4  Johns.  Ch.  R.  622,  in 
which  the  assignment  evidently  contained  a  condition  that  the 
creditors  should  release  the  assignor,  no  intimation  is  given  by 
Chancellor  Kent,  that  he  considered  the  provision  exceptiona- 
ble. 

In  the  recent  case  of  De  Caters  v.  Le  Roy  De  Chaumont, 
2  Paige,  491,  an  assignment  of  the  debtor,  which  contained  a 
provision  for  the  distribution  of  the  effects  among  such  of  his 
creditors  as  should  come  in  and  accept  the  provision  made  for 
them,  and  release  the  debtor  from  further  claims,  was  carried 
into  effect  by  the  Court  of  Chancery  in  New  York,  without  even 
an  intimation,  from  the  court  or  the  counsel,  that  the  provision 
for  a  release  was  objectionable. 

Judge  Ware  admits  that  the  decisions  in  Pennsylvania  are  in 
favor  of  the  validity  of  assignments  which  require  a  release  from 
the  creditors.  He  then  proceeds  :  *  In  this  Slate,  though  the 
case  of  the  Canal  Bank  v.  Cox,  6  Greenleaf,  looks  very  strongly 
like  supporting  the  validity  of  such  a  condition,  it  is,  as  I  under- 
stand, still  considered  as  an  open  question.'  It  certainly  does 
not  appear  to  us  that  the  question  could  be  considered  open  in 
Maine.  At  the  time  when  Maine  was  separated  from  Massa- 
chusetts the  law  of  Massachusetts  was  considered  by  the  pro- 
fession as  settled,  that  such  a  condition  did  not  vitiate  an  assign- 
ment.   If  this  opinion  was  correct,  the  law  of  Maine  must  have 
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remaiDed  the  same  ever  since  the  separation  of  the  two  States. 

In  the  case  of  Cox  v.  Adams,  6  Greenl.  245,  which  was  cited 
in  the  District  Court  of  the  United  States,  the  reporter,  in  the 
abstract  of  the  case,  says,  —  *  An  assignment  in  trust  for  the 
benefit  of  creditors  is  not  vitiated  by  a  condition  that  the  credit- 
ors shall  accept  the  provision  made  for  them  in  full  of  their  re- 
spective demands.'  It  is  true  that  the  case  did  not  hinge  upon 
this  point,  and  the  assignment,  which  was  made  in  Massachu- 
setts, was  held  to  be  void  against  a  person  residing  in  Maine 
pursuing  his  remedy  in  Maine.  But  it  is  very  evident  from  the 
opinion  delivered  by  Mr.  Justice  Weston  in  the  case,  that  the 
court  did  not  consider  the  condition  providing  for  a  release  as 
vitiating  the  assignment. 

The  case  of  the  Canal  Bank  v.  Cox,  6  Greenl.  395,  which 
is  considered  by  Judge  Ware  as  still  leaving  the  question  under 
consideration  open,  appears  to  have  settled  it,  as  far  as  any  de- 
cision can  setde  a  point.  Mr.  Chief  Justice  Mellen,  in  giving 
the  opinion  of  the  court,  says,  '  Another  objection  made  to  the 
assignment  is,  that  it  provides  for  the  discharge  and  release  of 
the  suredes  and  endorsers  of  Cox,  [the  assignor]  as  well  as  of 
Cox  himself,  from  all  liabilities.  The  very  object  of  the  assign- 
ment was  to  procure  a  release  from  his  creditors  on  giving  up 
his  property  for  their  use.  No  objection  has  been  made  to  the 
assignment  on  account  of  this  condition  ;  and  in  order  to  com- 
plete the  discharge  of  Cox,  it  was  necessary  that  a  release 
should  be  given  to  the  endorsers  ;  otherwise,  on  payment  of  the 
debts  by  them,  they  would  have  a  right  of  action  against  Cox, 
to  compel  a  reimbursement ;  so  that  instead  of  being  completely 
discharged,  he  would  only  be  relieved  from  his  liability  as  prin- 
cipal, to  the  original  creditor,  and  become  immediately  liable 
for  the  same  amount  to  his  endorsers.  Besides  we  do  not  per- 
ceive what  interest  the  plaintiffs  have  in  the  release  which  the 
assenting  creditors  have  given  to  Cox  and  his  sureties ;  or  why 
the  extensiveness  of  such  release  should  be  considered  as  hav- 
ing any  operation  upon  their  rights.  It  is  a  subject  with  which 
they  have  no  concern  whatever.'  Here  both  the  counsel 
and  the  court  take  it  for  granted  that  the  provision  for  re- 
leasing the  assignor  himself,  does  not  invalidate  the  assign- 
ment 5  and  the  court  decides  that  the  release  extending  to  the 
endorsers  and  sureties  of  Cox  does  not  affect  the  instrument. 
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If  the  provision  for  releasing  the  assignor  was  objectionable,  the 
provision  for  releasing  his  endorsers  and  sureties  would  be  at 
least  quite  as  much  so.  If  the  provision  for  releasing  the  sure- 
ties did  not  invalidate  the  assignment,  a  fortiori  that  for  releas- 
ing the  principal  would  not.  Can  the  question  under  consid- 
eration, after  this  decision,  be  considered  an  open  one  in  Maine. 

Judge  Ware  proceeds,  '  The  case  of  Beach  v.  Viles,  2  Peters, 
before  the  Supreme  Court  of  the  United  States,  was  a  case  of 
an  assignment  impeached  on  the  ground  of  fraud,  and  one  of  the 
grounds  on  which  it  was  impeached  was  that  it  contained  this 
clause  of  release.  The  decision  went  on  a  different  ground, 
and  the  court  avoided  this  question  as  one  of  doubt  and  diffi- 
culty.' The  case  of  Beach  v.  Viles  was  in  relation  to  an 
assignment  made  in  Massachusetts ;  and  therefore  shows  that 
the  Supreme  Court  of  the  United  States  considered  the  law 
upon  this  point  as  settled  in  Massachusetts.  Judge  Story, 
who  delivered  the  opinion  of  the  court,  it  is  true,  says,  that 
if  the  questions  presented  by  the  caie  had  not  been  decided 
by  the  Massachusetts  Court,  '  we  should  have  much  difficulty  in 
coming  to  a  conclusion  upon  some  of  the  points.'  But  there  is 
nothing  in  the  report  of  the  case  from  which  we  can  infer,  that 
one  of  these  points  was  the  effect  of  the  clause  of  release  upon 
the  assignment,  or  even  that  the  provision  was  objected  to  by 
the  counsel.  It  is,  however,^  certain  that  the  assignment  in 
question  in  the  case  of  Beach  v.  Viles  contained  a  provision  of 
the  same  kind  as  that  which  defeated  the  assignment  in  Aus- 
tin V.  Bell.  And  we  are  rather  inclined  to  think  it  was  this 
provision,  more  than  any  other  in  the  assignment,  which  gave 
rise  to  the  remark  of  Mr.  Justice  Stpry,  which  we  have  cited. 
It  must  be  admitted  that  the  decision  of  Andrews  t;.  Ludlow 
had  sustained  such  a  provision  in  Massachusetts;  though  the 
propriety  of  such  a  provision  is  very  questionable,  and  has  been 
so  considered  by  the  profession  in  that  State. 

Cases  from  the  English  reports  might  be  cited,  ail  having 
more  or  less  bearing  on  the  question  under  consideration,  and 
all  of  them  tending  lo  show  that  a  provision  for  a  release  would 
not  invalidate  an  assignment.  But  it  is  unnecessary  to  cite  any 
other  thaq  the  case  of  The  King  v.  Watson,  3  Price,  6,  which 
is  directly  in  point  to  support  the  validity  of  such  a  conveyance. 
Besides  this,  books  of  conveyancing  in  England,  from  as  far 
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back  as  the  time  of  Wood's  Conveyancing,  which  was  publidied 
in  1749,  the  precedents  having  been  prepared  at  an  earlier  period, 
down  to  the  present  time,  embrace  a  release  from  the  creditors, 
in  assignments  for  their  benefit.  This  practice  of  conveyancers 
for  the  last  century,  if  it  stood  alone,  would  be  almost  conclusive 
of  the  law  of  England. 

Judge  Ware,  having  satisfied  himself  that  the  decisions  leave 
the  question  under  consideration  in  suspense,  proceeds  to  ex- 
amine it  on  general  principles. 

Before,  however,  considering  his  arguments,  let  us  see  bow 
the  weight  of  authority  stands.  It  seems  to  us  that  in  England, 
Massachusetts,  and  Pennsylvania,  the  validity  of  a  general  as- 
signment, containing  a  provision  for  a  release  by  the  creditors, 
is  well  settled,  and  that  in  New  York,  if  the  point  can  be 
considered  as  unsettled  there,  the  preponderance  of  opinion  is 
strongly  on  the  same  side.  On  the  other  side,  in  support  of 
the  opinion  of  the  District  Judge  of  Maine,  we  have  a  hasty 
and  merely  incidental  intimation  by  Mr.  Chief  Justice  Par- 
ker, that  he  considered  the  question  open ;  the  opinion  of  Mr. 
Justice  Story  that  the  question  would  be  a  very  debatable 
one,  if  it  had  not  been  settled ;  and  whatever  in  the  three  de- 
cisions in  New  York  is  to  be  found  favorable  to  the  same 
doctrine.  To  these  may  be  added  the  case  of  Ingraham  v. 
Wheeler,  6  Conn.  R.  277,  which  is  a  direct  authority  against 
the  validity  of  such  an  assignment. 

It  is  not  necessary  to  repeat  at  length  the  arguments  used  to 
prove  that  such  an  assignment  is,  on  common  law  principles, 
fraudulent  and  void,  as  the  opinion  itself  may  be  referred  to. 
They  are  presented  by.  Judge  Ware  with  great  force  and  clear- 
ness, as  might  be  expected  from  a  jurist  of  his  well  known  and 
generally  acknowledged  ability,  learning,  and  indefatigable  in- 
dustry. They  are  in  substance  as  follows.  Any  assignment 
intended  to  hinder,  delay,  or  defraud  creditors  in  the  recovery 
of  their  debts,  is  void  both  at  common  law  and  by  the  statutes 
of  13  and  27  Elizabeth,  which  are  declaratory  of  the  common 
law.  The  creditors'  assignment  in  the  casetunder  consideration 
was  intended  to  binder,  delay,  and  defraud  creditors,  because  it 
declared  that  no  creditor  should  derive  any  benefit  /rom  the 
assignment  who  did  not  discharge  him,  and  was  therefore  void. 
The  provision  for  paying  over  the  surplus  to  Lord  also  ren- 
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dered  the  assignment  void,  because  it  was  preferring  himself 
to  dissentient  creditors,  and  thus  was  manifestly  intended  to 
binder  and  delay  such  creditors. 

In  regard  to  the  first  argument,  it  is  settled  beyond  question 
that  a  debtor  may  by  an  assignment  prefer  one  creditor  to  an- 
other. Yet  it  is  evident  that  every  general  assignment  in  which 
preferences  are  given,  tends  to  delay  and  hinder  those  creditors 
who  are  not  preferred.  The  mere  circumstance,  therefore,  that 
an  assignment  tends  to  delay  and  hinder  creditors  does  not  of  it- 
self render  it  void.  In  order  to  render  it  void  as  against  creditors 
who  are  not  parties,  there  must  be  some  ingredient  of  fraud  in 
the  eye  of  the  law.  Is  requiring  every  creditor  who  becomes 
a  party,  to  discharge  the  debtor,  and  depriving  creditors  who 
will  not  do  this  of  any  benefit  under  the  assignment,  such  a 
fraud  ?  We  think  it  will  not  be  disputed  that  if  a  debtor  con- 
veys property  to  a  creditor  of  less  value  than  his  debt,  and  the 
creditor  in  consideration  thereof  releases  him,  the  conveyance 
is  good  against  other  creditors.  It  is  a  fair  bargain  between 
the  parlies.  It  is  indeed  difficult  to  perceive  how  one  creditor 
is  injured,  because  another  chooses  to  discharge  a  debtor  on 
receiving  less  than  his  debt.  If  such  a  conveyance  be  good 
wh^n  made  to  one  creditor  who  gives  a  release,  why  not  when 
it  is  made  to  more  ?  We  cannot  imagine  any  reason  why  a 
conveyance  to  ten,  twenty,  or  a  hundred  creditors  on  similar 
terras  should  be  void,  any  more  than  a  conveyance  to  one. 
Nor  does  the  intervention  of  trustees  change  the  aspect  of  the 
conveyance;  after  the  creditors  have  become  parties  to  the 
assignment,  they  are  entitled  to  the  same  consideration  as  if  the 
conveyance  had  been  made  directly  to  them. 

Suppose  a  man  has  ten  creditors,  and  conveys  all  his  property 
to  six,  the  value  of  it  being  less  than  what  he  owes  them,  and 
they  release  him  in  consideration  of  the  conveyance.  Will  any 
one  say  that  the  other  four  creditors  can  impeach  this  transaction? 
It  is  admitted  that  the  debtor  might  lawfully  prefer  the  six 
creditors.  Is  their  giving  him  a  release,  any  cause  for  the  re- 
maining four  to  complain  ?  On  the  contrary,  does  not  this  very 
release  put  them  in  a  better  condition  than  if  it  had  not  been 
given,  as^  it  reduces  the  whole  amount  of  claims  against  the 
debtor,  who  without  it  would  remain  liable  to  the  six  for  the 
balance  of  their  debts  after  deducting  the  proceeds  of  the  pro- 
perty ? 
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But  suppose  the  debtor  assigns  all  his  properly  to  trustees  for 
the  benefit  of  such  creditors  as  nnay  become  parties  lo  the  as- 
signment and  discharge  him,  and  that  the  same  six  become 
parties,  and  the  remaining  four  refuse  to  do  so.  Have  not  these 
six  creditors  in  reason  and  justice  the  same  claim  to  the  pro- 
ceeds of  the  property  as  if  the  assignment  had  been  made 
directly  to  them  ?  Is  there  any  greater  reason  for  declaring  it 
void  in  the  one  case  than  in  the  other  ? 

The  truth  is  that  one  creditor  has  nothing  to  do  with  a  release 
given  by  another  creditor  to  their  debtor.  A  is  not  injured  by 
B's  giving  a  release. 

But  it  seems  to  be  supposed  in  the  argument  against  the 
validity  of  these  assignments,  that  the  debtor  in  offering  his  pro- 
perty only  on  condition  that  his  creditors  release  him,  is  exer- 
cising an  improper  coercion  over  them.  But  it  being  settled 
that  a  creditor  may  release  a  debtor  on  receiving  less  than  his 
debt,  it  is  clear  that  there  is  no  legal  fraud  in  a  bargain  of  this 
kind  made  between  a  debtor  and  his  creditors.  The  creditors 
are  not  obliged  to  accept  the  debtor's  offer.  But  if  some  of 
them  accept  it,  why  should  they  not  have  the  benefit  of  their 
bargain  r  Are  they  not  at  least  as  deserving  the  protection  of 
courts  of  justice  as  a  creditor  who  refuses  to  accept  his  ratable 
share  of  the  provision  made  for  him,  and  wishes  to  secure  his 
debt  in  full  at  the  expense  of  the  general  mass  of  creditors? 

Indeed,  if  we  consider  general  assignments  of  property  for 
the  benefit  of  creditors,  requiring  from  them  a  release,  on  grounds 
of  expediency,  it  is  evident  that  they  ought  to  be  encouraged. 
It  can  scarcely  be  denied  that  a  ratable  distribution  of  an  insol- 
vent debtor's  effects  among  his  creditors,  is  more  equitable,  than 
allowing  a  priority  to  the  one  who  first  seizes  on  property ;  nor 
will,  1  think,  any  one  who  reflects  dispassionately  on  the  sub- 
ject, deny  that  it  is  desirable  that  an  insolvent  who  is  willing  to 
give  up  all  his  property  to  his  creditors  should  be  discharged 
from  their  debts.  The  most  judicious  bankrupt  and  insolvent 
laws  are  made  for  this  very  purpose.  The  commercial  com- 
munity, which  is  suffering  from  the  want  of  a  bankrupt  law,  is 
striving  to  effect  the  same  great  object  by  voluntary  assignments 
for  the  berrefit  of  creditors.  We  think  it  should  be  the  policy 
of  courts  of  justice,  as  far  as  possible,  to  uphold  these  convey- 
ances, when  made  in  good  faith,  for  the  general  benefit  of  cred- 


ors. 
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The  other  objection  made  to  the  assignment,  that  it  contained 
a  provision  for  paying  the  surplus  to  the  debtor  instead  of  ap- 
plying it  to  dissenting  creditors,  seems  to  us  sufficiently  answered 
by  the  general  current  of  authorities.  Some  of  the  assignments 
in  the  cases  cited  contained  this  provision,  and  are  therefore 
direct  authorities  in  its  favor.  In  none  that  we  are  aware  of 
was  it  held  to  invalidate  the  assignment.  But  as  this  point  has 
been  thoroughly  and  ably  examined  in  the  case  of  Halsey  v. 
Fairbanks,  4  Mason,  222,  we  shall  content  ourselves  with  re- 
peating the  reasoning  presented  by  Mr.  Justice  Story  in  that 
case. 

*  Another  exception  is,  that  there  is  a  reservation  of  the  ulti- 
mate surplus  to  the  debtor;  and  this,  it  is  contended,  is  fraudulent. 
But  what  is  the  nature  of  this  surplus,  as  it  stands  on  the  face  of 
the  assignment?  It  is  not  of  any  specific  sum  to  the  debtor, 
whether  his  debts  are  wholly  paid  or  not;  but  of  such  surplus 
only  as  shall  remain,  after  indemnifying  and  paying  fully  all  the^ 
creditors,  who  shall  come  in  under  the  assignment.  There  is  no 
ground  for  saying,  that,  if  all  his  debts  were  paid,  the  debtor  may 
not  honestly  reserve  the  surplus  to  himself.  If  there  was  no  such 
express  reservation,  it  would  constitute  a  resulting  trust  by  mere 
operation  of  law.  If  all  the  creditors  should  not  choose  to  come 
in,  and  accept  the  terms  of  the  assignment,  there  must  necessa- 
rily arise  a  resulting  trust,  as  to  the  surplus,  in  favor  of  the 
debtor ;  and  the  charge  is  therefore  merely  an  expression  of  that, 
which  the  law  would  imply.  Now  what  is  there  fraudulent  in  all 
this?  The  creditors  are  at  liberty  to  come  in,  if  they  please; 
if  they  do  not,  the  debtor  stipulates,  that  the  assignment  shall  nol 
carry  the  whole  interest,  but  so  much  only,  as  is  necessary  to 
discharge  the  debts  of  the  assenting  creditors ;  and  the  residue 
remains  as  a  fund  for  the  payment  of  other  creditors,  if  they 
choose  to  attach.  It  is  not  held  by  a  secret  trust  for  the  benefit 
of  the  debtor,  but  avowed  to  be  a  surplufe  belonging  to  him. 
The  non-assenting  creditors  are  not  defeated  or  delayed  of  their 
legal  remedy  for  this  surplus.  They  may  attach  it  by  a  trustee 
process,  and  appropriate  it  to  themselves,  as  the  debtor's  property. 
I  know  no  difference,  in  point  of  law,  between  such  a  case  and  a 
conveyance  of  property  to  particular  creditors,  as  security  for 
their  debts,  with  a  liberty  to  sell  the  property,  and  to  pay  the 
surplus  to  the  debtor.  The  latter  has  never  been  deemed  fraud- 
ent,  as  to  other  creditors.  The  like  objection  would  have 
lain  against  any  assignment  before  any  creditors  had  signed  it,  for 
until  they  had  signed,  there  would  be  a  resulting  trust  to  the 
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debtor ;  and  yet  such  an  objection  has  never,  hitherto,  been  held 
.    vaJid  in  Massachusetts ;  and  elsewhere  it  would  obviously  not  be 
supported  upon  principles  of  the  common  law.     The  cases  cited 
at  the  bar  are  clearly  distinguishable.     The  principle  decided  in 
them  is  not  controverted ;  but  it  is  inapplicable  to  the  circum- 
stances of  this  case.     In  Burd  vs.  FUzsmmons  (4  Dallas^  76) 
there  was  a  trust  resulting  to  the  debtor  himself,  for  the  propor- 
tion of  all  such  creditors  as  should  not  agree  to  accept  thereof 
within  nine  months.     This  was  deemed  by  a  majority  o^  the 
Court  a  badge  of  fraud,  under  the  peculiar  circumstances  of  that 
case.     But  several  other  grounds  were  assigned  for  the  decision 
by  the  Judges,  aud  it  may  be  recollected,  that  the  case  turned 
upon  an  aggregate  of  reasons,  confirmatory  of  fraud.    In  Widgery 
vs.  Haskell  (5*Mass.  R.  144)  there  was  a  concealed  trust,  inde- 
pendent of  the  trusts  expressed' in  the  deed;^    and  the  Court 
was  apparently  influenced  in  its  decision  by  several  concurrent 
grounds.      Ingraham  vs.   Geyer  (13  Mass,  R,   146)  seems  to 
have  turned  upon  the  point,  that  the  creditors  had  not  assented 
to  the  assignment.     But  if  they  did  not,  it  may  be  truly  said, 
that  the  Court  did  not  even  allude  to  the  reservation  of  the  sur* 
plus  as  a  ground  of  judgment.     In  Marsion  vs.  Cobum  (17  Mass. 
R.  454)  the  attachment  was  before  the  assignment  was  executed 
by  the  creditors,  so  as  to  become  a  complete  conveyance.     In 
Harris  vs.  Sumner    (2  Pick.   129)   the  decision  rested  on  the 
reservation  of  a  gross  sum  in  favor  of  the  debtor  at  all  events, 
whether  all  his  debts  were  paid  or  not,  which  the  Court  thought 
a  fraud  upon  the  creditors.     In  Hyshp  vs.  Clarke  (14  Johns,  It, 
458)  there  was  a  clause,  which  declare*!  the  trust  for  creditors 
void,  if  they  refused  to  assent  to  the  assignment,  and  reserved  an 
indefinite  right  to  the  debtor  to  declare,  in  future,  to  what  credit- 
ors it  should  be  paid,  and  this  was  deemed  a  fraud.     Austin  vs. 
BeU  ("20  Johns,  R,  442)  turned  upon  a  like  principle,  and  it  con- 
tained a  reservation  in  favor  of  the  debtor,  like  that  in  Burd  vs. 
Fitzsimmons,    In  Seaving  vs.  Brinkerhoff  (5  Johns,  Ch,  329)  there 
was  an  equally  obnoxious  clause.     No  cases  have  been  cited  con- 
taining broader  principles  against  reservations,  than  the  foregoing, 
and  none,  to  my  knowledge,  exist.     They  fail  to  establish  the 
plaintiffs'  argument ;  and  although  there  is  no  case  directly  in 
point  the  other  way,  yet  it  can  scarcely  be  presumed,  that,  if  such 
a  resulting  trust  could,  in   all  cases,  avoid  the  deed,  the  general 
rule  would  not  have  been  laid  down  in  some  of  the  numerous  con- 

*  See  Jackson  vs.  Brush,  20  Johns,  M,  6. 
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tested  cases  of  assignments.  I  cannot  say,  that  snch  a  reservation 
constitutes  per  se  a  badge  of  fraud  ;  or  that  it  ought  to  be  deemed 
an  attempt  to  lock  up  the  property  from  creditors,  if,  in  all  other 
respects,  the  conveyance  be  free  of  taint.'* 


Ingraham  v.  Wheeler,  6  Conn.  R.  277.    This  is  a  decisioa 
that  a  release  being  required  of  creditors  in  an  assignment  by  a 
debtor  rendered  the  instrument  void  as  against  dissenting  cred- 
*  itors.     The  doctrine  of  this  case  is  the  same  as  that  of  the  pre- 
ceding, and  the  same  quaeries,  are  applicable  to  it. 

Loss  of  Freight.  Mordy  v.  Jones,  4  B.  Sl  A.  394.  This 
case  occurred  before  the  Court  of  King's  Bench  in  England  in 
1825,  on  the  subject  of  the  loss  of  freight.  The  point  decided 
m  the  case  is  thus  stated  by  the  reporters. 

'  In  an  action  on  a  policy  of  insurance  on  freight,  it  appeared, 
that  the  ship  in  the  course  of  her  voyage  having  been  injured  by 
a  peril  of  the  sea,  was  obliged  to  put  into  a  port  and  land  the 
whole  of  her  cargo.  Part  of  the  cargo  had  been  so  wetted  by  sea 
water  that  it  could  not  be  reshipped  without  danger  of  ignition, 
unless  it  went  through  a  process  which  would  have  detained  the 
vessel  six  weeks,  and  have  been  attended  with  expense  equal  to 
the  freight.  Under  these  circumstances  the  master  sold  these 
goods,  and  finding  he  could  not  obtain  others,  he  sailed  on  his 
voyage,  and  arrived  at  his  port  of  destination  with  the  rest  of  his 
cargo.  The  master's  proceedings  were  such  as  a  prudent  man 
uninsured  would  have  adopted  :  Held,  that  the  underwriters  were 
not  liable  for  the  loss  of  the  freight  of  these  goods.' 

But  the  case  will  be  better  understood  from  a  more  particu- 
lar statement  of  the  facts  and  the  opinion  of  the  court. 

'  This  was  an  action  on  a  policy  of  insurance  subscribed  by  the 
defendant  on  the  10th  of  February  1821,  for  250/.  on  the  freight 
of  the  ship  Isabella,  at  and  from  Kingston  in  Jamaica  to  Liverpool. 
The  cause  was  referred  to  the  arbitration  of  Campbell,  who  stated 
the  facts  of  the  case  upon  his  award.  On  the  first  of  February 
1821,  the  vessel  sailed  from  Kingston,  on  the  voyage  insured, 
having  on  board  a  cargo  of  cotton,  coffee,  sugar,  hides,  and  other 

«  Set  Wilkes  vs.  Ferris,  5  Johns,  R»  835.  —  Murray  vs.  Rigge,  1.5  Johns' 
R,  571. 
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goods,  shipped  by  Tuioos  peroons  for  consi^ees  in  England,  with 
bills  of  lading  in  the  usual  terms;  but  a  plank  having  started  in 
Tiolent  weather,  the  ship  was  obliged  to  put  back  to  Kingston, 
when  after  a  survey  it  was  found  necessary  to  land  Uie  whole  of 
the  cargo.  This  was,  therefore,  done,  and  the  accident  was  re- 
paired, but  part  of  the  cargo  had  been  so  wetted  by  sea  water,  in 
consequence  of  the  starting  of  the  plank,  that  it  could  not  be  re- 
riiipped  without  danger,  from  ignition,  to  the  ship  and  the  rest  of 
tlw  cargo,  unless  it  underwent  a  process  of  wadbing  with  fresh 
water,  and  Uien  dryii^  in  the  sun,  which  would  have  detained  tbe 
vessel  six  weeks,  and  been  attended  with  expense  equal  io  the 
freight.  Under  these  circumstances,  the  shippers  of  these  goods 
refusing  to  interfere,  but  approving  of  a  sale  by  the  roaster,  the 
master  sold  them,  and  finding  he  could  not  obtain  other  goods  to 
complete  his  cargo  in  any  reasonable  time,  and  being  pressed  by 
the  shippers  of  the  rest  of  the  cargo  to  proceed,  he  sailed  for  Liver- 
pool, carrying  with  him  the  net  proceeds  of  the  damaged  part  of 
the  cargo.  On  arrival  at  Liverpool,  he  paid  over  these  proceeds 
to  the  parties  interested  without  retaining  the  freight  of  the  goods 
sold.  The  master's  proceedings  in  Kingston  were  such  as  a  pru- 
dent man,  uninsured,  would  have  adopted.  The  arbitrator  found 
that  there  was  such  a  loss  of  freight  of  the  goods  so  sold  as  entitled 
the  plaintiff  to  recover.* 

Abbott,  C.  J.  *  The  question  was,  whether  under  these  circum- 
stances the  underwriter  was  answerable  pro  ianto  for  the  freight  of 
these  goods,  thus  relanded  and  left  behind  ?  and  there  appears  to  be 
no  case  or  decision  exactly  in  point,  and  yet  such  an  occurrence  must 
probably  have  happened  many  times,  and  upon  the  whole  we  are 
of  opinion,  that  the  underwriter  was  not  liable  for  the  freight  of 
these  goods.  It  may  be  very  true,  that  the  most  prudent  thing  for 
the  master  of  the  ship  might  be  to  leave  the  goods  behind,  and 
sail  without  them ;  but  it  does  not,  therefore,  follow^  that  the  under- 
writer is  to  make  good  the  freight  thereby  lost.  If  it  should  be 
held  in  a  case  of  this  kind,  that  the  underwriter  would  be  liable  to 
make  it  good,  it  would  open  a  temptation  to  the  roaster  of  a  ship 
to  sail  away  under  circumstances  like  these,  instead  of  stopping 
until  the  goods  could  be  reshipped,  which  would  be  very  mis- 
chievous. We  think  inconvenience  would  result  by  laying  down 
a  rule  which  should  make  the  underwriter  answerable  in  a  case 
of  this  kind.  It  is  very  proper  that  the  master  should  exercise  a 
discretion,  whether  it  be  more  fit  to  leave  the  goods  behind,  and 
give  up  the  value  of  the  fireight,  than  to  bring  them  home.  Bat  it 
by  no  means  follows  as  a  consequence  that  if  he  does  in  the  sound 
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exercise  of  his  discretion  leave  part  of  the  goods  hehind,  and  his 
owner  thereby  loses  freight  pro  tanto,  that  he  can  throw  that  loss 
on  the  underwriter.  This  being  the  opinion  of  the  Court,  the 
rule  must  be  made  absolute  for  setting  aside  the  award.' 

The  point  here  decided  is  said  by  the  court  to  be  newi 
and  as  far  as  may  be  gathered  from  the  report,  their  examina* 
tion  of  analogous  cases  did  not  take  a  very  wide  range.    The 
judgment  may,  however,  be  right,  notwithstanding ;  but  if  it  is 
the  result  of  the  decision,  that  in  such  a  case  the  ship-owner,  in 
consequence  of  a  peril  of  the  seas,  loses  his  right  to  recover  the 
freight  from  the  shipper,  and  at  the  same  time  cannot  claim 
indemnity  fropi  the  underwriter  on  freight,  the  doctrine  requires 
some  consideration,  to  which  it  is  the  more  entitled,  as  the  case 
is  one  likely  to  be  of  not  very  unfrequent  occurrence.     Loss 
of  freight  may  be  occasioned  either  by  damage  or  loss  of  the 
ship  by  which,  or  the  goods  on  which  it  is  to  be  earned.     Phil. 
Ins.  288,  290,  427.     It  is  generally  true  at  least  that  if  either 
of  those  subjects  be  so  injured  by  the  perils  insured  against  as 
to  prevent  the  earning  of  freight,  the  underwriters  on  this  last 
subject  are  liable  to  make  indemnity.     A  decision  has  been 
given  in  Massachusetts  on  a  case  somewhat  analogous ;  namely, 
Clark  V.  Mass.  F.  &  M.  Ins.  Co.  2  Pickering   104.      The 
freight  of  tobacco  was  insured  for  a  voyage  from  Richmond,  in 
Virginia,  to  Nice,  in  France.     The  vessel  was  compelled,  by 
stress  of  weather  and  sea  damage,  to  put  into  the  port  of  Ken- 
nebunk,  in  Maine,  where  she  arrived  on  the  9th  of  Sept.  1821 ; 
and  it  was  found  on  survey  that  a  detention  of  about  two  months 
would  be  necessary,  in  order  to  repair  the  vessel.     The  ship- 
pers of  the  tobacco  intended  it  for  the  concovrs  at  the  place  of 
destination,  which  was  to  be  in  November,  and  if  the  tobacco 
should  be  detained  for  the  repairs  of  the  ship,  they  would  lose 
the  chance  of  a  sale,  and  the  object  of  the  .voyage,  as  far  as  the 
shipment  of  the  tobacco  was  concerned,  would  be  defeated. 
They,  therefore,  demanded  that  the  tobacco  should  be  delivered 
to  them  by  the  master,  they  agreeing  to  pay  whatever  freight, 
if  any,  was  due ;  and  said  in  case  of  the  master's  refusing  to 
deliver  it,  they  should  leave  it  on  bis  hands,  and  look  to  him  for 
damages.     Under  these  circumstances  the  master  gave  up  the 
cargo,  a  part  of  which  was  shipped  by  another  vessel  to  Nice, 
and  the  rest,  being  damaged  by  sea  water,  to  Boston,  for  sale 
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there,  not  being  in  a  fit  condition  to  be  sent  on  to  Nice.  Tbe 
question  was  whether  this  was  a  total  loss  of  the  freight  under 
a  policy  upon  that  interest ;  that  is,  whether  by  a  peril  of  the 
sea,  the  vessel  had  been  prevented  from  earning  freight  by  the 
transportation  of  the  cargo  and  delivery  of  it  at  the  port  of  des- 
tination. The  ground  assumed  by  the  plaintiff's  counsel  was, 
that  the  master  had  a  right  to  detain  the  cargo  a  reasonable 
time  for  the  purpose  of  repairing  the  vessel,  but  if  tbe  repairs 
could  not  be  made  within  a  reasonable  time,  he  was  bound 
either  to  forward  the  cargo  by  another  vessel,  or  deliver  it  to 
the  shipper,  and  renounce  his  claim  for  freight.  The  reship- 
ment  in  this  case  in  another  vessel  by  the  master  would  have 
been  of  no  advantage  to  him,  as  the  freight  was  the  same  from 
Kennebunk,  as  from  Richmond.  The  whole  case  was,  there- 
fore, put  upon  the  question  of  what  was  a  reasonable  time  of 
delay  to  repair,  and  the  opinion  of  the  court,  delivered  by  Mr. 
Justice  Putnam,  was,  that  considering  the  length  of  the  voyage, 
the  delay  in  this  case  for  repairs  would  not  have  been  unreason- 
able, and  that  the  master  had  a  right  to  detain  tbe  cargo  while 
the  repairs  were  making,  and  so  accordingly,  if  be  had  lost  the 
freight,  it  was  not  by  the  perils  insured  against,  but  in  conse- 
quence of  giving  up  the  cargo  to  the  shippers. 

The  judge,  in  giving  the  opinion  in  this  case,  examines  nu- 
merous authorities  on  the  subject  of  what  is  reasonable  delay 
for  repairs.  In  Griswold  v.  the  New  York  Ins.  Co.  I  Johns. 
R.  285;  3  Johns.  R.  321  ;  a  delay  of  seventeen  days  for  re- 
pairs, on  a  voyage  from  New  York  to  Barcelona,  is  considered 
a  trifling  delay.  In  Palmer  v.  Lorrillard,  16  Johns.  R.  348, 
tobacco  was  shipped  in  Richmond,  in  February,  for  New  York. 
The  master  put  back  for  Richmond  on  account  of  the  blockade 
of  the  Chesapeake,  which  would  have  exposed  him  to  certain 
capture  had  he  proceeded.  The  shipper  demanded,  in  Sep- 
tember folbwing,  that  the  tobacco  should  be  delivered  up  to 
him  at  Richmond,  as  it  was  uncertain  how  long  the  vessel 
would  be  detained,  and  this,  he  contended,  dissolved  the  con- 
tract of  affraightment.  But  the  master  refused  to  deliver  the  car- 
go, except  on  being  paid  full  freight.  After  this  demand  on  the 
part  of  the  shipper,  the  vessel  was  sunk  in  a  storm,  and  the 
Rippers  brought  a  suit  against  the  ship-owners  for  the  damage. 
The  court  held  that  the  master  was  justified  in  detaining  the 
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cargo,  aod  accordingly  it  results  from  that  decision  that  there 
bad  not  then  been  a  total  loss  of  freight.  In  the  arguments 
and  opinions  m  this  case,  the  authorities  bearing  upon  this  sub- 
ject are  very  fully  examined. 

But  these  cases  refer  to  what  shall  be  considered  a  reasona- 
ble and  justifiable  delay  of  the  cargo  for  the  benefit  of  the  ship, 
that  is,  to  enable  the  ship  to  earn  freight.  The  question  we 
are  considering  is,  whether  the  ship  is  bound  to  delay  any  time, 
and  if  so,  what  time,  in  any  supposed  voyage  and  circumstances, 
that  the  cargo,  having  received  damage  by  the  perils  insured 
against,  may  be  restored  to  a  condition  fit  to  proceed  on  the 
voyage.  This  restoration  of  the  cargo  to  a  proper  condition  for 
transportation  is  very  analogous  to  repairs  of  the  ship,  but  it 
does  not  follow  thence  that  the  obligations  in  respect  to  delay 
are  reciprocal.  The  case  of  Griswold  v.  the  New  York  Ins. 
Co.  I  Johns.  R.  205,  3  id.  321,  approximates  to  this  question  : 
it  was  an  insurance  on  freight  of  a  cargo  of  fiour  from  Barce- 
lona, and  the  ship,  after  sailing,  having  been  stranded  on  Long 
Island,  put  back  for  repairs,  which  were  made  in  a  '  few,'  that 
is,  seventeen  days ;  but  the  fiour  was  found  to  be  so  much 
damaged  in  consequence  of  the  stranding,  that  it  was  unfit  to 
be  reshipped,  and  if  it  had  been  reshipped  and  carried  to  Bar- 
celona, would  not  there  have  been  worth  the  freight.  It  was 
sold  in  New  York  for  about  double  the  amount  of  freight.  Mr. 
Chief  Justice  Kent  said  *the  assured  had  a  right,  on  refitting 
the  ship  in  due  season,  to  insist  on  taking  the  cargo  or  be  paid 
their  full  freight.  Whether  it  would  have  been  wise  or  foolish 
in  the  shipper  to  have  sent  on  the  flour,  in  the  condition  it  was 
in,  was  a  question  not  to  be  met  by  the  assured.  It  was  none 
of  his  concern.' 

The  distinction  between  this  case  and  that  of  Mordy  «.  Jones 
is,  that  in  the  latter  there  was  danger  of  spontaneous  ignition,  if 
the  goods  should  have  been  reshipped.  The  questbn  resolves 
itself  into  this  turn  :  Suppose,  in  the  course  of  the  voyage,  the 
goods  are  so  damaged  by  the  perils  of  the  seas  that  they  cannot 
be  kept  on  board  without  imminent  danger  of  ignition,  and  no 
intermediate  port  being  near,  the  master  throws  them  over- 
board, is  this  a  total  loss  of  the  goods  and  the  loss  of  the  freight 
upon  them  ?  That  it  would  be  a  loss  of  bofli  we  cannot  imagine 
there  is  any  doubt.    And  if  we  suppose  an  intermediate  port 
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near  to  the  course  of  the  voyage  at  which  die  master  put  in  for 
the  purpose  of  landing  the  goods^will  this  make  any  difference? 
In  the  above  case  of  the  flour  nothing  is  said  of  delay  to  dry  it, 
that  it  might  be  in  a  Gt  state  to  be  reshipped.  Perhaps  this  would 
have  been  impracticable  at  New  York ;  but  whether  it  would 
have  been  so  or  not,  the  language  of  the  xx>urt  is,  that  the  owner 
of  the  ship  has  no  concern  with  the  question.  It  is,  according 
to  that  case,  only  requisite  on  his  part  to  be  ready  to  transport 
the  goods.  But,  whether  by' reason  of  6re  or  water,  or  any 
other  peril  insured  against,  if  they  cannot  be  transported  untfl 
they  pre  restored  from  their  damaged  condition,  or,  in  a 
sort,  remanufactured,  unless  he  is  bound  to  wait  until  the 
necessar}'  processes  for  this  purpose  can  be  gone  through 
with,  he  has  lost  his  freight.  We  doubt  very  much  whether 
cases  can  be  found  in  support  of  the  doctrine,  that  in  such  a 
case  the  shipper  has  the  right  to  require  the  master  to  delay 
any  considerable  time  for  the  purpose  of  restoring  the  goods  to 
a  suitable  condition  for  transportation.  The  cases  of  capture 
and  detention  of  the  cargo  are  analogous,  and  in  Stoker  t;.  Har- 
ris, 3  Mass.  R.  409,  it  is  held  that  the  master  may  delay  for 
the  purpose  of  claiming  the  cargo,  that  is,  so  far  as  reasonable 
delay  for  this  purpose  is  not  a  deviation.  And  if  we  go  still 
farther,  as  perhaps  on  examination  some  of  the  cases  will  be 
found  to  go,  and  hold  that  the  master  ought  to  delay  a  reasona- 
ble time  for  the  release  of  the  cargo,  where  there  is  a  prospect 
of  its  release  within  such  time,  and  that  the  claim  on  the  under- 
writers for  a  loss  of  freight  by  capture  and  the  detention  of  the 
cargo  might  be  affected  by  his  neglecting  to  delay  reasonable 
time,  it  would  not  fully  support  the  case  of  Mordy  v.  Jones, 
since  the  time  during  which  the  master  must  have  delayed, 
that  the  goods,  might  be  dried,  was  certainly  unreasonable,  as 
the  expense  of  the  delay  would  have  exceeded  the  amount  of 
freight.  In  case  of  the  damaged  goods  beknging  to  one  of  the 
shippers,  the  others  would  have  a  right  to  complain  of  such 
delay. 

For  these  reasons,  we  cannot  but  think  there  is  some  ground 
to  hesitate  to  assent  to  that  decision. 
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Digest  oi  the  principal  cases  in  ^ 

6  P£T£RS'S  REPORTS  of  Cases  in  the  Supreme  Court  of  the  United 
States,  1832. 

7  WENDELL'S  REPORTS  of  Cases  in  the  Supreme  Court  and  Court 
of  Errors  in  New  York,  from  May  1831  to  May  1832. 

1  MINOR'S  REPORTS  of  Cases  in  the  Supreme  Court  of  Alabama,  from 
May  1820  to  July  1826. 


ACTION. 

1.  Where  money  is  wrongfully  and  illegally  exacted,  it  is  receifed 
without  any  legal  right  or  authority  to  receive  it ;  and  the  law, 
at  the  very  time  of  payment,  creates  the  obligation  to  refund  it. 
A  notice  to  recover  back  the  m»ney  does  not  even  in  such  cases 
create  the  right  to  recover  it  back  ;  that  results  from  the  illegal 
exaction  of  it:  and  the  notice  may  serve  to  rebut  the  inference 
that  it  was  a  voluntary  payment,  or  made  through  mistake. 
The  Bank  nf  the  United  States  v«  The  Bank  of  Washington^ 
6  Peters,  8. 

2.  Under  the  act  of  the  legislature  of  North  Carolina,  in  force  in 
Tennessee,  the  endorsee  of  a  promissory  note  may  bring  an 
action  of  debt  on  a  promissory  note  held  by  him.  Kirkham  v. 
Hamilton,  6  Peters,  20. 

3.  The  payees  of  a  promissory  note  drawn  in  Tennessee,  havings 
before  the  note  became  due,  removed  to  Alabama,  could  have 
prosecuted  a  suit  on  the  note  in  the  circuit  court  of  the  United 
States  iNT  the  district  of  Tennessee ;  and  the  endorsees  of  the 
note  were  entitled  to  sustain  a  suit  in  that  court,  under  the 
eleventh  section  of  the  judiciary  act  of  1780.    lb. 

4 .  A  justice  of  the  peace  who  grants  an  adjournment  to  a  plaintiflT 
not  entitled  to  it,  and  subsequently  renders  judgment,  and  issues 
execution,  on  which  the  property  of  the  defendant  is  sold,  cannot 
be  sued  as  a  trespasser.     Horton  v.  Auchmoody^  7  Wend.  200. 

5.  Where  m  justice  acts  without  acquiring  jurisdiction,  he  is  a 
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trespasser ;  but  having  jurisdiction,  an  error  in  judgment  does 
not  subject  him  to  an  action ;  he  is  entitled  to  the  protecUon 
afforded  to  a  judge  of  a  court  of  record.     lb, 

6.  A  contract  founded  upon  an  unlawful  act,  whether  it  be  malum 
prohibitum,  or  malum  in  se,  cannot  be  enforced  by  action. 
Pennington  v.  Toumsend,  7  Wend.  276. 

7.  An  action  will  not  lie  for  private  injury,  involved  in  a  felony, 
until  after  acquittal.     McGrew  v.  Caio*s  ez'rs,,  1  Minor,  7. 

8.  Or  on  a  single  bill  to  a  firm,  of  which  one  of  the  obligors  was  a 
partner.     Tiudall  v.  Bright,  1  Minor,  103. 

9.  Or  on  a  note  for  which  the  payee  is  security.  Ramsey  v. 
Johnson,  1  Minor,  669. 

See  Descent. 

AGENT. 

Where  an  agent  received  the  amount  of  a  debt  due  on  a  judgment 
on  which  an  execution  had  issued,  and  immediately  paid  it  over 
to  the  principal,  although  a  verbal  notice  was  given  to  him  by 
the  defendants  when  the  money  was  paid  that  it  was  intended 
to  sue  out  a  writ  of  error,  to  reverse  the  judgment,  which  was 
afterwards  done,  and  the  judgment  reversed ;  the  agent  was  not 
held  liable  to  repay  the  money.  Bank  of  the  United  States  v. 
The  Bank  of  Washington,  6  Peters,  6. 

AGREEMENT. 

1.  An  agreement  by  the  president  and  cashier  of  the  Bank  of  the 
United  States,  that  the  endorser  of  a  promissory  note  shall  not 
be  liable  on  his  endorsement,  does  not  bind  the  bank.  It  is  not 
the  duty  of  the  cashier  and  president  to  make  such  contracts ; 
nor  have  they  the  power  to  bind  the  bank,  except  in  the  dis- 
charge of  their  ordinary  duties.  All  discounts  are  made  under 
the  authority  of  the  directors,  and  it  is  for  them  to  fix  any  con- 
ditions which  may  be  proper  in  loaning  money.  Bank  of  the 
United  States  v.  Dunn,  6  Peters,  51. 

2.  After  a  suit  was  instituted  in  the  circuit  court  of  the  United 
States  of  Maryland,  by  citizens  of  Louisiana  against  a  citizen 
of  Maryland,  the  defendant  obtained  the  benefit  of  the  insolvent 
laws  of  the  State.  A  judgment  was  afterwards  confessed  by 
the  defendant  in  favor  of  the  plaintiff  for  a  sum  certain,  and  by 
consent  of  the  parties  a  memorandum  was  entered  of  record : 
'this  judgment  is  subject  to  the  legal  operation  of  the  defendant's 
discharge  under  the  insolvent  laws  of  Maryland.'  By  the  court : 
The  sole  effect  of  this  agreement  is  to  save  the  party  whatever 
rights  he  may  claim  from  the  legal  operation  of  the  insolvent 
laws  of  the  State  of  Maryland.    It  neither  admits  their  validity^ 
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nor  varies  any  rights  of  the  plaintiffs,  if  they  are  entitled  to 
them.     Boyle  v.  Zacharie  and  Turner,  6  Pet.  635. 
ALIEN. 

1.  Under  the  laws  of  New  York  one  citizen  of  the  Sute  cannot 
inherit  in  the  collateral  line  to  the  other,  when  he  must  make 
his  pedigree  or  title  through  a  deceased  alien  ancestor.  Lessee 
of  Levy  v.  MCartee,  6  Peters,  102. 

2.  That  an  alien  has  no  inheritable  blood,  and  can  neither  take 
land  himself  by  descent,  or  transmit  laq^l  from  himself  to  others 
by  descent,  is  common  learning,     lb. 

APPEARANCE. 

1.  At  January  term,  1831,  an  order  was  made,  giving  the  State 
of  New  York  leave  to  appear  on  the  second  day  of  this  term 
and  answer  the  complainant's  bill ;  and  if  there  should  be  no 
appearance,  that  the  court  would  proceed  to  hear  the  cause  on 
the  part  of  the  complainant,  and  to  decree  on  the  matter  of  the 
bill.  On  the  first  day  of  the  term,  a  demurrer  to  the  complain- 
ant's bill  was  filed,  which  was  signed  *  Green  C.  Bronson,  at- 
torney-general of  New  York.'  No  other  appearance  was  entered 
on  the  part  of  the  defendants.  By  the  court :  The  demurrer 
filed  in  the  case  by  the  attorney-general  of  New  York,  he  being 
a  practitioner  in  this  court,  is  considered  as  an  appearance  for 
the  State.  If  the  attorney-general  did  not  so  mean  it,  it  is  not 
a  paper  which  can  be  considered  as  in  the  cause,  or  be  placed 
on  the  files  of  the  court  The  demurrer  being  admitted  as  con- 
taining an  appearance  by  the  State  of  New  York,  it  amounts 
to  a  compliance  with  the  order  of  the  court.  The  State  of 
New  Jersey  v.  The  People  of  the  State  of  NewYork,  6  Peters, 
323. 

APPEAL. 

1.  The  United  States  cannot  appeal  to  the  circuit  court  from  the 
decree  of  the  district  judge  of  the  United  States  ordering  a  per- 
petual injunction  on  the  proceedings  instituted  by  the  agent  of 
the  treasury  under  the  provisions  of  the  act  of  congress  passed 
on  the  15th  of  May,  1820,  entitled  '  an  act  for  the  better  organ- 
ization of  the  treasury  department : '  nor  does  an  appeal  lie  in 
such  a  case  firom  the  district  to  the  circuit  court.  The  United 
States  V.  Nourse,  6  Peters,  470. 

2.  The  special  jurisdiction  created  by  the  act  of  congress  must 
be  strictly  exercised  within  its  provisions.  A  particular  mode 
is  pointed  out  by  which  an  appeal  from  the  decision  of  the  dis- 
trict judge  may  be  taken  by  the  person  against  whom  proceed- 
ings have  issued ;  consequently  it  can  be  taken  in  no  other 
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way.     No  prorision  is  made  for  an  appeal  by  the  gof«mment ; 
of  course  none  was  intended  to  be  given  to  it     lb, 

3.  It  appears  that  no  provision  is  made  in  the  general  act  organ- 
izing the  courts  of  the  United  States  to  authorize  an  appeal 
from  the  judgment  or  decree  of  the  district  court  to  the  circuit 
court,  except  in  cases  of  admiralty  and  maritime  jurisdiction : 
on  the  principle  of  the  case  of  the  United  States  v.  Goodwin, 
the  appeal  in  this  case  cannot  be  maintained.  If  it  be  a  case 
in  chancery,  no  proxiiion  is  made  in  the  general  law  to  appeal 
such  a  case  from  the  district  to  the  circuit  court,     lb, 

4.  Appeal  dismissed,  the  appellees  having  failed  to  lodge  a  tran- 
script of  the  record  of  the  cause  with  the  clerk  of  the  court 
agreeably  to  the  rules  of  the  court,  and  the  appeal  bond  and 
security  not  having  been  given.  Veiidh  v.  The  Farmers^  Bank 
of  Alexandria^  6  Peters,  777. 

5.  The  transcript  of  the  record  showed  that  no  appeal  bond  was 
taken  or  approved  by  the  judge  who  signed  the  citation  in  the 
cause.  The  appeal  was  dismissed.  Boyce  v.  Grundy,  6 
Peters,  777. 

ASSUMPSIT. 

1.  In  an  action  for  use  and  occupation  the  plaintiff  may  avail  him- 
self of  an  agreement,  not  under  seal,  whereby  a  rent  certain  is 
fixed,  to  regulate  the  amount  of  recovery;  and  although  the 
plaintiff  has  not  declared  upon  the  agreement,  and  claims  gen- 
erally to  recover  for  use  and  occupation,  the  defendant  is  not  at 
liberty  to  give  evidence  of  the  value  of  the  premises  occupied, 
to  reduce  the  recovery  below  the  sum  stipulated.  WiUiams  v. 
Sherman,  7  Wend.  109. 

2.  Where  a  party  has  entered  into  an  agreement  to  deliver  pro- 
perty on  demand  to  another,  who,  at  the  time  of  the  delivery,  is 
to  do  an  act  on  his  part  beneficial  to  the  first,  if  the  party  who 
is  to  deliver  the  property  has  received  part  of  the  consideration 
for  his  promise,  and  refuses  to  perform,  the  other  may  bring 
his  action  for  such  non-performance,  without  averring  perform- 
ance, or  readiness,  or  offer  to  perform,  on  his  part;  the  pro- 
mises in  such  case  being  independent.  Thus  where  A  had 
received  a  transfer  of  the  interest  of  B  in  certain  real  estate,  in 
consideration  whereof  he  entered  into  an  agreement  to  deliver 
a  carding  machine*  on  demand  to  B,  who,  on  delivery  thereof, 
agreed  to  give  his  note  to  A  for  a  certain  quantity  of  wheat,  and 
A  refused  to  perform  his  agreement,  it  was  held,  that  B  might 
maintain  an  action  for  non-performance,  without  averring  per- 
formance, or  a  readiness  or  offer  to  performon  his  part.  W#wf- 
worth  V.  Curtiss,  7  Wend.  112. 

Digitized  by  CjOOQIC 


1682.]  Digmi  ^RmiU  Decmoni.  968 

dw  The  measure  of  dtiDtges  in  such  case,  it  seems  is  the  vahie 
of  the  property  agreed  to  be  delivered,  deducting  therefrom  the 
value  of  what  the  partj  bound  to  deliver  would  have  been  en- 
titled to  demand  from  the  other  paty.     lb, 

4.  Wb^e  a  mason  who  had  contracted  to  do  work  for  another  in 
the  bttiMittg  of  a  house,  at  stipulated  prices,  the  owner  to  fur- 
nish the  necessary  materials,  quitted  the  job,  after  having  done 
part  of  the  work,  in  consequence  of  the  neglect  of  the  owner  to 
fiirntsh  the  materials  in  season,  it  was  A||i<^,  in  an  action  for  the 
work  done,  that  the  plaintiff  was  confined  to  the  contract  prices, 
and  could  not  give  evidence  of  the  value  of  the  work,  it  not  ap> 
pearing  that  the  work-  was  rendered  nK>re  expensive  to  the 
plaintiff  than  was  contemplated  when  the  contract  was  made, 
or  than  otherwise  it  would  have  been  in  consequence  of  the 
neglect  of  the  defendant,  or  that  the  plaintiff  was  obliged  to  do 
the  work  at  a  less  favorable  season,  or  at  an  additional  expense. 
Keon  V.  Greenman,  7  Wend.  15^1. 

5.  Assumpsit  lies  for  money  collected  under  an  irregular  execu- 
tion or  judgment.    JudsoH  v.  Eslava,  1  Minor,  1. 

6.  Also  by  assignee  of  note,  assigned  without  recourse,  if  the 
assignor  made  fraudulent  representations  as  to  the  solvency  of 
the  maker.     Horlen  v.  Seale'a  admW.^  1  Minor,  160. 

AWARD.     See  Reference. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  It  is  a  well  settled  principle,  that  no  man  who  is  a  party  to  a 
negotiable  instrument,  shall  be  permitted  by  his  own  testimony 
to  invalidate  it.  Having  given  it  the  sanction  of  his  name,  and 
thereby  addii^  to  the  value  of  the  instrument  by  giving  it  cur- 
rency, he  shall  not  be  permitted  to  testify  that  the  note  was 
given  for  a  gambling  consideration,  which  would  destroy  its 
validity.     Bmkof  tkt  Uhiied  States  v.  Dunn,  6  Peters,  51. 

2.  A  suit  was  instituted  by  the  bank  against  Pearson,  the  drawer 
of  a  bill  of  exchange  endorsed  by  Hatch,  which  suit  stood  for 
trial  at  an  approaching  term.  The  attorney  and  agent  of  the 
bank  agreed  with  Pearson,  that  the  suit  against  him  should  be 
continued  without  judgment  until  the  term  afler  that  at  which 
judgment  would  *have  been  entered,  if  Pearson  would  permit  a 
person  in  confinement  under  an  execution  at  his  suit,  to  attend 
a  distant  court  as  a  witness  for  the  bank,  ih  a  suit  in  which  the 
bank  was  plaintiff.  The  witness  was  permitted  to  attend  the 
court,  and  the  suit  against  Pearson  was  continued  agreeably  to 
the  agreement.  By  the  court:  this  was  an  agreement  for  a 
valuable  consideration,  and  not  a  mere  voluntary  and  discre- 
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tkmary  exercise  of  aathority  on  the  part  of  the  ^ent  of  the 
bank.  It  was  a  virtual  discharge  of  the  endorser  of  the  bill. 
Bank  of  the  United  Siatee  v.  Hatch,  6  Peters,  250. 

3.  Where  the  notary  public  called  at  the  boarding  house  where 
the  endorser  lodged,  and  inquired  of  a  fellow  boarder  for  him, 
and  being  informed  he  was  not  within,,  left  with  the  fellow 
boarder  a  notice  directed  to  him,  of  the  non-payment  of  a  note 
of  which  he  was  endorser,  requesting  him  to  deliver  it ;  it  was 
held  that  the  notice  ^as  sufficient  to  make  the  endorser  liable 
for  the  payment  of  the  bill.     lb. 

4*  A  note  referred  to  in  a  defeasance  to  a  deed  as  specifying  the 
amount  of  indebtedness,  will  be  presumed  to  be  an  unsealed 
note,  or  simple  contract,  unless  the  contrary  be  shown,  espe- 
cially when  in  the  possession  of  the  creditor,  and  not  produced. 
Jackson  V.  Sackett,  7  Wend.  94. 

5.  The  fact  of  an  unsealed  note  being  recognised  by  an  instru- 
ment under  seal,  does  not  change  its  character  and  give  it  the 
effect  of  a  sealed  instrument,    lb, 

6.  An  endorser  is  not  discharged  by  the  acceptance  by  the  holder 
of  a  note,  of  a  bond  and  warrant  of  attorney  from  the  maker  for 
the  purpose  of  entering  judgment  thereon,  and  increasing  his 
security  ;  the  bond  and  warrant  in  such  case  are  considered  as 
collateral  security.  The  Mohawk  Bank  v.  Van  Horn,  7  Wend. 
117. 

7.  A  promissory  note  discounted  by  a  bank  having  a  partnership 
name  subscribed  to  it,  by  one  of  the  members  of  the  firm  as 
surety  for  another  person,  cannot  be  enforced  against  the  firm, 
where  the  fact  of  such  suretyship  is  known  to  the  cashier  of  the 
bank ;  unless  it  be  shown  that  the  partnership  name  was  sub- 
scribed by  one  partner,  with  the  consent  of  the  other,  or  that 
the  act  was  subsequently  ratified.  Bank  of  Rochester  v.  Bowen, 
7  Wend.  158. 

8.  It  is  sufficient  evidence  of  demand  of  payment  and  of  refusal 
to  pay  a  note  payable  at  a  particular  place,  if  the  note  be  left 
there  and  no  funds  are  provided  to  take  it  up.  Nichols  4*  Luce 
V.  GoldsmUh,  7  Wend.  160. 

9.  The  memorandum  of  a  deceased  cashier  df  a  bank,  who  6*0- 
quently  notified  endorsers  of  non-payment  of  notes  in  the  name 
of  the  acting  notaVy  of  the  bank,  that  on  a  certain  day  he  sent 
notice  by  mail  to  an  endorser,  was  held  to  be  competent,  and 
prima  facie  sufficient  evidence  to  charge  the  endorser.     lb. 

10.  An  endorser  of  a  promissory  note,  who,  before  the  note  falls 
due,  takes  an  assignment  of  all  the  estate  of  the  maker  to  meet 
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his  responsibility,  is  liable,  although  no  demand  of  payment  is 
made,  and  notice  of  non-payment  is  not  given.  Mechanics* 
Bank  of  New  York  v.  Griswold,  7  Wend.  165. 

11.  In  a  suit  against  three  persons,  two  of  whom  are  alleged  to  be 
partners,  a  promissory  note  signed  by  one  in  his  proper  name, 
and  by  the  second  in  the  name  of  his  firm,  may  be  given  in 
evidence  in  support  of  a  count  on  a  note  alleged  to  be  made 
by  the  defendants,  their  own  proper  hands  being  thereunto  sub- 
scribed.    Porter  4*  Clark  v.  Cumminfs,  7  Wend.  172. 

12.  On  proof  of  the  partnership,  such  note  may  be  given  in  evi- 
dence, under  the  money  counts.     lb. 

13.  Where  the  payee  of  a  note,  after  it  was  duly  made  and  deliv- 
ered, gave  it  to  the  maker  to  keep,  until  certain  acts  to  be  done 
by  the  maker,  were  performed,  who  subsequently  refused  to 
redeliver  it  to  the  payee,  it  was  held,  that  the  circumstances 
under  which  the  note  came  to  the  possession  of  the  maker 
might  be  given  in  evidence  in  an  action  by  the  payee,  to  re- 
cover the  amount  thereof.     Garloch  v.  GeortneVy  7  Wend.  198. 

14.  It  is  no  defence  in  an  action  on  a  bill  of  exchange  by  the 
payee  against  the  acceptor,  that  the  bill  was  accepted  without 
consideration,  or  in  other  words,  was  an  accommodation  ac- 
ceptance, and  that  fact  known  to  the  payee.  Grant  4*  Cary 
V.  Ellicott,  7  Wend.  227. 

15.  Where  the  payee  of  the  note  took  from  the  maker  a  deed  of 
land  subject  to  certain  mortgages,  and  delivered  up  the  note  to 
the  maker,  and  at  the  same  time  executed  an  instrument  to 
him,  agreeing  in  case  the  land  should  sell  for  more  than  enough 
to  pay  the  amount  of  the  note,  satisfy  the  mortgages,  and  dis- 
charge all  necessary  expenses,  to  pay  over  the  surplus  to  him, 
it  was  heldy  that  the  deed  and  agreement  should  be  construed 
as  a  mortgage,  and  that  the  land  having  been  sold,  and  not 
having  brought  enough  to  satisfy  the  mortgages,  that  the  payee 
was  entitled  to  recover  the  amount  of  his  note  in  an  action  of 
assumpsit.     Palmer  v.  Gumsey,  7  Wend.  248. 

16.  In  an  action  by  the  endorsee  against  the  maker  of  a  promis- 
sory note,  which  was  sold  by  the  payee  at  a  rate  of  interest  ex- 
ceeding seven  per  cent,  per  annum,  evidence  of  the  declarations 
of  the  payee,  who  is  dead,  that  the  note  was  an  accommodation 
note  lent  to  him  by  the  maker,  thus  rendering  the  negotiation 
which  gave  vitality  to  the  note  usurious,  is  not  admissible. 
Kmt  V.  Walton,  7  Wend.  256. 

17.  The  acceptance  by  the  holders  of  a  note  over  due,  of  the  note 
of  a  third  person,  payable  at  a  future  day,  as  collateral  security^ 
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on  the  terms  that  rach  acceptance  shoald  not  prejudice  their 
claim  against  the  drawer  and  endorser  of  the  principal  note,  nor 
prevent  a  suit  if  ordered  by  the  endorser,  is  not  such  an  agree- 
ment to  give  time  to  the  maker  as  discharges  the  endorser. 
Btiley  4>  Rtmseii  v.  Baldwin,  7  Wend.  289. 

18.  An  action  cannot  be  maintained  by  the  acceptor  of  a  bill  of 
exchange  against  all  the  members  of  a  firm,  on  a  bill  drawn  by 
one  of  the  firm,  in  the  name  of  the  firm  as  sorety  for  a  third 
person,  when  the  fac^  that  it  is  so  drawn  is  known  to  the  ac- 
ceptor.    Boyd  V.  Plumb,  7  Wend.  309. 

19.  The  word  surety  added  to  the  name  of  the  firm  is  sufficient 
to  cast  the  burden  of  proof  on  the  holder,  to  show  that  the  bill 
was  drawn  with  the  assent  of  all  the  partners,     lb, 

20.  A  note  payable  in  specific  articles  is  admissible  in  evidence 
under  the  money  counts.     Crandal  ?.  Bradley,  7  Wend.  311. 

21.  Payment  of  the  principal  and  interest  of  a  protested  bill  of 
exchange  by  a  surety,  in  discharge  of  his  liability,  with  a  re- 
servation of  the  right  by  the  holder  to  demand  payment  of  dam- 
ages firom  the  drawer,  is  no  bar  to  an  action  against  the  drawer 
for  the  recovery  of  such  damages,  where  the  obligation  of  the 
surety  is  distinct  and  independent  of  that  of  the  principal;  as 
in  this  case,  where  the  surety  was  a  guarantor.  Tmbtckbe 
Bank  v.  Strattm,  7  Wend.  429. 

22.  Such  payment,  it  seems,  would  have  extinguished  the  demand 
for  damages  as  against  the  surety,     lb, 

523.  The  transfer  by  the  payee  of  a  valid  available  note,  upon 
which,  when  due,  he  might  have  maintained  an  action  against 
the  maker,  and  which  he  parts  with  at  a  discount  beyond  the 
legal  rate  of  interest,  is  not  an  usurious  transaction,  although 
the  payee  on  such  transfer  endorses  the  note  ;  and  on  non-pay- 
ment by  the  maker,  the  endorsee  may  maintain  an  action  against 
♦he  endorser.     Cram  v.  Hendricks,  7  Wend.  569. 

24.  The  sum  which  the  endorsee  in  such  case  is  entitled  to  re- 
cover of  the  endorser,  is  the  amount  of  the  advance  made  by 
him,  together  with  the  interest  thereof;  such,  under  the  settled 
law  of  the  land,  being  the  extent  of  the  obligation  of  the  en- 
dorser in  such  case  :  in  an  action  against  the  maker  the  en- 
dorser is  entitled  to  the  whote  amount  of  the  note.     76. 

25.  It  seems,  however,  that  such  transfer  is  inquirable  into,  that 
is,  whether  it  be  a  bona  fide  sale  of  the  note,  or  merely  a  device 
to  evade  the  statute  of  usury,  and  the  question  may  be  sub- 
mitted to  a  jury,  where  there  are  circumstances  independent 
of  the  mere  transfer  to  excite  suspicaon  of  an  intent  to  evade 
the  statute,     lb. 
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26.  In  Alabama,  the  jury  are  to  determine  what  is  reasonable 
notice  to  an  endorser.     Brdhan  v.  Ragland,  1  Minor,  85. 

27.  The  trustees  of  a  company  accept,  to  be  paid  when  in  funds 
of  the  company  ;  the  drawer  is  not  liable  till  they  are  in  funds, 
demand,  notice,  &c.     Andrews  v.  Boggs,  1  Minor,  173. 

28.  Notice  to  the  endorser  of  a  promissory  note  may  be  given  on 
the  last  day  of  grace.     Crenshaw  v.  McKeiman,  I  Minor,  295. 

29.  To  charge  the  endorser,  demand  must  be  made  of  the  ac- 
ceptor within  three  days  after  maturitjr.  El^idge  v.  Rogers^ 
1  Minor,  392. 

SO.  A  bond  being  payable  by  instalments,  a  demand  when  the 
last  instalment  is  due,  is  sufficient  to  charge  the  assignor, 
Dupuy  V.  Gray,  I  Minor,  357. 

31.  A  partner  assigns  to  his  firm,  and  they  assign ;  an  action  lies 
against  them.     Brown  S^  Parsons  v.  Torver,  1  Minor,  370. 

32.  A  promissory  note  is,  as  to  endorser  and  endorsee,  a  bill  of 
exchange,  and  entitled  to  days  of  grace.  Crenshaw  ?.  Jfc- 
Kieman,  1  Minor,  295. 

See  Pleadings,  10. 
BOND. 

1.  Where  a  grantee,  on  obtaining  a  conveyance  of  land,  entered 
into  a  bond  binding  himself  that  he  would  not  suffer  or  permit 
a  canal  or  ditch  to  be  cut  or  dug  across  the  premises  conveyed 
to  him,  for  the  accommodation  of  a  grist-mill  thereafter  to  be 
erected,  and  he  subsequently  conveyed  the  premises  to  a  third 
person,  who  did  cut  a  canal  across  the  premises  for  the  accom- 
modation of  a  grist-mill,  it  was  held,  that  such  canal  must  be 
considered  as  cut  by  the  permission  of  the  obligor,  he  having 
conveyed  the  land  without  any  reservation  or  restriction,  and 
that  he  was  liable  for  a  breach  of  his  bond.  Bennett  v.  Ken- 
nedy, 7  Wend.  163. 

2.  Where  an  obligor  signs  his  name  and  affixes  his  seal  in  the 
space  between  the  penal  part  of  the  bond  and  the  condition 
thereof,  the  condition  is  as  much  a  part  of  the  instrument  as  if 
the  signature  was  at  the  foot  of  it.  Reed  ?.  Drake,  7  Wend. 
345. 

3.  Where  a  bond  is  given  intended  as  a  bond  of  indemnity,  but 
containing  a  covenant  that  the  *obIigor  will  pay  certain  debts, 
for  the  payment  of  which  the  obligee  is  liable,  and  the  obligor 
fails  to  perform,  an  action  lies  for  the  breach,  and  the  obligee 
is  entitled  to  recover  the  sums  agreed  to  be  paid,  although  it  is 
not  shown  that  he  has  been  damnified,  unless  from  the  whole 
instrument  it  manifestly  appears  that  its  sole  object  was  a  cov- 
enant of  indemnity.     Exparte  Negue,  7  Wend.  499. 
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CASE,  ACTION  ON  THE. 

1.  Where  a  person  wrote  a  letter  to  his  friend^  residing  in  a  coin- 
inercial  town,  in  these  words :   ^  Mr.  Baker  is  going  to  your 
place  to  buy  goods ;  he-  has  been  a  merchant  some  years  at 
Aurora,  Erid  county ;  has  bought  his  goods  at  Buffalo,  Utica, 
and  elsewhere  heretofore ;  any  assistance  you  may  giYe  him  by 
way  of  buying,  would  be  thankfully  acknowledged,  he  being  an 
acquaintance  of  mine;'  and  the  friend,  in  consequence  of  such 
letter,  recommended  Baker  as  worthy  of  credit,  who  obtained 
goods  by  means  of  such  recommendation,  and  the  vendor  of 
the  goods,  by  the  fraud  and  insolvency  of  Baker,  was  prevented 
from  obtaining  payment  for  his  goods ;  it  was  held,  that  the 
writer  of  the  letter  was  subject  to  an  action  for  the  false  recom- 
mendation of  Baker,  on  the  ground  of  the  suppression  of  the 
facts  that  the  writer  of  the  letter  then  held  three  judgments 
against  Baker,  on  which  his  property  was  subsequently  sold, 
and  the  knowledge  possessed  by  him  that  Baker  was  embar- 
rassed in  his  circumstances  and  must  fail ;  and  it  was  further 
held,  that  the  writer  of  the  letter  was  liable  for  the  recommen- 
dations given  by  his  friend,  the  object  of  the  letter  manifestly 
being  to  enable  the  person  to  whbm  it  was  addressed  to  aid 
Baker  in  procuring  credit,  and  that  all  necessary  information 
ought  therefore  to  have  been  given,  so  that  he  might  have 
judged  whether  Baker  could  safely  be  trusted.      AUen  v.  Ad- 
dington^  7  Wend.  9. 

2.  An  action  on  the  case  lies  for  a  false  recommendation  as  to 
the  credit  of  one  person,  by  which  another  sustains  damage, 
if  such  recommendation  be  made  with  the  intent  to  deceive  and 
defraud  such  other  person ;  the  information,  however,  must  be 
communicated  to,  and  relied  on  by  the  party  injured,  and  must 
cause  the  damage,     lb. 

3.  The  false  representation  may  consist  in  the  suppression  of  the 
truth  as  well  as  in  the  assertion  of  a  falsehood,  and  the  action 
lies  in  either  case,  if  the  intention  to  deceive  exists,  and  is  the 
cause  of  the  suppression  of  the  truth  or  the  assertion  of  the 
falsehood,     lb. 

4.  It  is  not  necessary  to  the  maintenance  of  the  action,  that  the 
person  making  the  false  affirmation  is  to  be  benefited  by  the 
fraud,     lb. 

5.  Nor  is  it  necessary  that  the-  intention  should  exist  to  defraud 
the  plaintiff  in  particular;  if  a  person  intending  to  defraud 
somebody,  gives  a  general  recommendation  of  credit  to  an  in- 
solvent person,  any  one  who  sustains  damage  by  reason  of  such 
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recommendation,  is  entitled  to  an  action  for  such  damage, 
grounded  upon  the  fraud.     lb, 

6.  A  party  making  a  fraudulent  representation  is  liable  to  an 
action y  although  other  recommendations  were  given  which  had 
an  influence  on  the  mind  of  the  party  injured,  if  the  recom- 
mendation complained  of  as  fraudulent  was  that  which  procured 
the  credit     lb, 

7.  A  false  representation  with  a  fraudulent  intent  is  enough  to 
sustain  the  action  where  it  appears  that  the  p9Mty  injured  relied 
on  the  representation,  and  was  deceived  by  it ;  and  it  is  not 
necessary  to  show  that  a  deceit  was  practised  for  the  purpose  of 
throwing  the  party  off  his  guard.     76. 

8.  A  communication  made  to  a  clerk  or  agent  of  a  merchant,  is 
the  same  as  if  made  to  the  principal,     lb, 

9.  Where  goods  are  obtained  by  a  fraudulent  representation,  and 
an  action  is  brought  for  the  injury,  the  jury  are  authorized  to 
give  damages  for  the  punishment  of  the  fraud,  over  and  above 
the  value  of  the  goods.     76. 

10.  In  an  action  on  the  case  for  fraudulent  representation,  a  count 
in  a  declaration  is  good,  which  charges  that  the  defendant  in- 
duced A  by  letter  addressed  to  him,  to  assist  B  to  procure  goods 
on  credit,  the  defendant  well  knowing  that  B  was  not  worthy 
of  credit;  that  A  did  assist  B  to  procure  goods  of  the  plaintiff, 
and  that  the  plaintiff,  confiding  in  the  letter  of  the  defendant 
and  in  the  representations  of  A  made  at  the  instance  of  the  de- 
fendant, sold  goods  to  B ;  concluding  with  an  averment  that 
the  defendant  fraudulently  deceived,  and  caused  the  plaintiff  to 
be  deceived,  and  that  by  means,  6lc,  the  plaintiff  lost  his  goods 
and  the  value  thereof  So  U  count  is  good,  charging  the  de- 
fendant with  falsely  and  fraudulently  inducing  another  to  assist 
an  insolvent  person  in  obtaining  goods  on  credit,  &c.     76. 

11.  In  an  action  for  seduction,  evidence  of  promise  of  marriage 
is  inadmissible ;  and  although  the  judge  instructs  the  jury  not 
to  consider  the  damages  arising  from  the  breach  of  the  promise 
of  marriage,  where  such  evidence  has  been  received,  the  verdict 
will  be  set  aside.     Gillet  v.  Mead,  7  Wend.  193. 

12.  The  utmost  latitude  of  inquiry  is,  that  the  female  may  be 
asked  whether  the  defendant  paid  his  addresses  in  an  honorable 
way.    76. 

13.  An  action  on  the  case  lies  against  a  party  who  conspires  with 
another,  that  such  other  shall  obtain  goods  on  credit  from  a 
third  person,  and  deliver  the  same  over  to  him ;  the  fraudulent 
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act  of  the  party  obtaining  the  goods  being  deened  the  act  of 
the  other.     Mtmt  ?.  Tracy,  7  Wend.  id99. 

14.  The  party  obtaining  the  goods  is  a  competent  witness  against 
the  partictpifrmudis.    lb, 

15.  An  aetion«on  the  case  lies  against  a  party  who  wrongfully 
and  wilfully  sues  out  an  execution  on  a  judgment  which  he 
knows  to  be  paid  and  satisfied,  whereby  the  property  of  the  de- 
fendant is  taken  and  sold ;  and  to  support  the  action  it  is  not 
necessary  to  allege  or  pro? e  actual  malice.  Brown  r.  Feeder,  7 
Wend.  301.    * 

16.  Nor  is  it  necessary  to  prore  the  precise  day  of  the  leTy  and 
sale  under  such  execution,  when  laid  under  a  videUcit.    lb. 

17.  The  fact  of  a  party's  receiving  the  surplus  of  the  avails  of  his 
property  sold  under  an  execution  illegally  issued,  does  not  de- 
prive him  of  his  right  of  action,  for  the  unlawful  suing  out  of 
the  process.    lb. 

18.  An  action  on  the  case  lies  against  a  pnblio  officer  for  a  false 
and  fraudulent  representation  made  by  him  in  relation  to  pro- 
perty sold  by  him  ;  and  it  is  no  answer  that  the  sale  was  made 
in  his  official  character.     Culver  v.  Avery,  7  Wend.  380. 

19.  The  action  lies  for  such  representation  made  during  a  treaty 
for  the  sale  and  purchase  of  lands,  if  damage  ensues,  although 
the  negotiation  has  been  consummated  by  a  deed  or  written 
contract,     lb. 

20.  Whatever  is  said  or  done  in  good  faith  in  a  treaty  for  a  sale 
and  purchase,  b  merged  in  the  purchase  itself  when  consum- 
mated, and  cannot  be  overhauled,  whether  the  representations 
were  true  or  false ;  but  if  they  were  known  to  be  false  when 
made,  and  have  produced  damtige  to  the  opposite  party,  the 
subsequent  consummation  of  the  agreement  will  not  shield  the 
defendant,     lb. 

21.  Where  a  party  was  induced  by  a  false  representation  to  pur-^ 
chase  property  at  a  loan-officer's  sale,  paid  the  purchase  money, 
and  obtained  a  deed  which  conferred  no  title,  the  property  hav- 
ing previously  been  sold  under  a  prior  incumbrance,  it  was  Iieid, 
that  an  action  gn  the  case  might  be  maintained  by  the  purchaser, 
wit{iout  proof  that  a  suit  had  been  brought  for  the  recovery  of 
the  premises,    lb. 

22.  Case  lies  for  a  false  representation,  whether  made  on  the  sale 
of  real  or  personal  property  ;  and  whether  it  relates  to  the  title 
of  laud,  or  to  some  collateral  thing  attached  to  it.     lb. 

23.  A  verdict  will  not  be  set  aside  in  an  action  on  the  case  for  a 
fabe  representation,  as  against  evidence,  unless  it  be  clearly 

'lifestlyso.     lb. 

Digitized  by  CjOOQ IC 


1832.]  Digest  of  RefxntDecitwni.  371 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  The  principle  has  been  well  established  and  generally  sanc- 
tioned in  courts  of  eqaity,  that,  by  analogy,  the  statute  of  limi- 
tations is  a  bar  to  an  equitable  right,  when  at  law  it  would  have 
operated  against  a  grant.     Milkr  v.  Mclntyre,  6  Peters,  61 . 

%  Where  the  defectiveness  of  a  deed  of  conveyance  at  law  was 
not  apparent  on  its  face,  the  deed,  in  a  suit  between  the  par- 
ties, having  been  declared  void ;  it  would  be  a  proper  case  for 
a  decree  that  the  deed  should  be  delivered  up  on  a  bill  filed  for 
that  purpose.  Not  so  when  the  defectiveness  was  apparent  on 
the  face  of  the  deed.     Ptirsoll  v.  Elliott^  6  Peters,  95. 

3.  The  court  will  so  modify  their  decree  dismissing  the  bill  filed 
for  a  perpetual  injunction,  and  to  have  a  defective  deed  deliv- 
ered up,  as  to  express  the  principles  upon  which  the  bill  is  dis- 
missed, so  as  not  to  prejudice  the  complainants.     lb. 

4*  In  the  argument  before  the  court  a  new  ground  of  relief  was 
assumed,  which  had  not  been  made  in  the  circuit  court ;  that 
if  the  court  should  not  decree  a  specific  performance  of  the 
contract  to  purchase  the  land,  yet  as  the  purchaser  had  been 
in  possession  thereof,  the  complainants  are  entitled  to  a  decree 
for  the  rents  and  profits  of  the  land  while  he  was  in  possession. 
By  the  court:  Tlwre  is  no  rule  of  court  or  principle  of  law 
which  prevents  the  complainants  from  assuming  a  ground  in 
the  Supreme  Court  which  was  not  suggested  in  the  court  be- 
low ;  but  such  a  course  may  be  productive  of  much  inconven- 
ience and  some  expense,     lb. 

6.  Although  there  is  no  specific  prayer  in  the  bill  to  be  paid  the 
rents  and  profits,  yet  the  court  think,  that  under  the  general 
prayer,  this  relief  may  be  granted.  Under  this  prayer,  only 
the  relief  may  be  given  for  which  a  basis  is  laid  in  the  bill.  In 
this  case  the  possession  of  the  land  by  the  defendants  is  alleged, 
and  the  demands  for  rents  and  profits  would  result  from  this 
fact  There  is  no  pretence  that  this  demand  was  taken  into 
view  in  the  action  at  law.  As  it  consisted  of  unliquidated 
damages,  it  was  not  a  proper  subject  for  an  offset,     lb. 

6*  The  acts  of  Maryland  regulating  the  proceedings  on  injunc- 
tions and  other  chancery  proceedings,  and  givjng  certain  effects 
to  them  in  courts  of  law,  are  of  no  force  in  relation  to  the 
courts  of  the  United  States.  The  chancery  jurisdiction  given 
by  the  constitution  and  laws  of  the  United  States,  is, the  same 
in  all  the  States  of  the  Union,  and  the  rule  of  decision  is  the 
same  in  all.  In  the  exercise  of  that  jurisdiction  the  courts  of 
the  United  States  are  not  governed  by  the  state  practice,  but 
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the  act  of  congress  of  1792,  ch.  36,  has  provided  thai  tbe 
modes  of  proceeding  in  equity  suits  shall  he  according  to 
the  principles,  rules,  and  usages  which  belong  to  courts  of 
equity,  as  contradistinguished  from  courts  of  law.  And  the 
settled  doctrine  of  this  court  is,  that  the  remedies  in  equity  are 
to  be  administered,  not  according  to  the  state  practice,  but  ac- 
cording to  the  practice  of  courts  of  equity  in  the  parent  country, 
as  contradistinguished  from  courts  of  law ;  subject,  of  course, 
to  the  provisions  of  the  acts  of  congress,  and  to  such  alterations 
and  rules  as  in  the  exercise  of  the  powers  delegated  by  those 
acts,  the  courts  of  the  United  States  may  from  time  to  time 
prescribe.  Boi^le  v.  Zacharie  4*  Turner,  6  Peters,  648. 
CHEROKEE  INDIANS. 

1.  The  act  of  the  legislature  of  Georgia,  passed  22d  of  Decem- 
ber, 1830,  entitled  '  an  act  to  prevent  the  exercise  of  assumed 
and  arbitrary  power  by  all  persons  under  pretext  of  authority 
from  the  Cherokee  Indians,'  &c.  is  void.  Worcest&r  y.  The 
State  of  Georgia,  6  Peters,  515. 

2.  The  act  of  22d  December,  1830,  and  the  act  passed  by  the 
legislature  of   Georgia,  on   the   19th  December,   1829,  en- 
titled '  an  act  to  add  the  territory  lying  within  the  chartered 
limits  of  Georgia,  and  now  in  the  occupancy  of  the  Cherokee 
Indians,  to  the  counties  of  Carroll,  De  Kalb,  Gwinnett,  Hall, 
and  Habersham,  and  to  extend  the  laws  of  this  State  over  the 
same,  and  to  annul  all  laws  and  ordinances  made  by  the  Cher- 
okee nation  of  Indians,  and  to  provide  for  the  compensation  of 
officers  serving  legal  process  in  the  said  territory,  and  to  regu- 
late the  testimony  of  Indians,  and  to  repeal  the  ninth  section  of 
the  act  of  1828  upon  this  subject,'  are  inconsistent  with  the 
relations  established  between  the  United  States  and  the  Chero- 
kee pation,  the  regulation  of  which,  according  to  the  settled 
principles  of  our  constitution,  is  committed  exclusively  to  the 
government  of  the  Union.     They  are  in  direct  hostility  with 
treaties,  repeated  in  a  succession  of  years,  which  mark  out  the 
boundary  that  separates  the  Cherokee  country  from  Georgia ; 
guaranty  to  them  all  the  land  within  their  boundary  ;  solemnly 
pledge  the  faiAi  of  the  United  States  to  r^atrain  their  citizens 
from  trespassing  on  it,  and  recognize  the  pre-existing  power  of 
the  nation  to  govern  itself     They  are  in  equal  hostility  with 
the  acts  of  Congress  for  regulating  this  intercourse  and  giving 
effect  to  the  treaties.     lb, 

3.  The  forcible  seizure  and  abduction  of  the  plaintiff  in  error, 
who  was  residing  in  the  Cherokee  nation,  with. its  permission. 
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and  bjr  authority  of  the  President  of  the  United  States,  is  a  vi- 
olation of  the  acts  which  authorize  the  chief  magistrate  to 
exercise  this  authority,     lb. 

4.  The  Cherokee  nation  is  a  distinct  community,  occupying  its 
own  territory,  with  boundaries  accurately  described,  in  which 
the  laws  of  Georgia  can  have  no  force,  and  which  the  citizens 
of  Georgia  have  no  right  to  enter  ;  but  with  the  assent  of  the 

•  Cherokees  themselves,  or  in  conformity  with  treaties,  and  with 
the  acts  of  Congress.  The  whole  intercourse  between  the 
United  States  and  this  nation,  is,  by  our  constitution  and  laws, 
vested  in  the  government  of  the  United  States,      lb, 

CONSTITUTIONALITY  OF  STATE  LAWS. 

1.  The  plaintiflf  was  seized  and  forcibly  carried  away,  while  under 
guardianship  of  treaties  guarantying  the  country  in  which  he 
.resided  and  taking  it  under  the  protection  of  the  United  States. 

He  was  seized  while  performing,  under  the  sanction  of  the 
chief  magistrate  of  the  Union,  those  duties  which  the  humane 
policy  adopted  by  congress  had  recommended.  He  was  appre- 
hended, tried,  and  condemned,  under  color  of  a  law  which  has 
been  shown  to  be  repugnant  to  the  constitution,  laws,  and  trea- 
ties of  the  United  States.  Had  a  judgment,  liable  to  the  same 
objections,  been  rendered  for  property,  none  would  question  the 
jurisdiction  of  the  Supreme  Court  of  U.  S.  It  cannot  be  less  clear 
when  the  judgment  affects  personal  liberty,  and  inflicts  disgrace- 
ful punishment ;  if  punishment  could  disgrace  when  inflicted  on 
innocence.  The  plaintiff  in  error  is  not  less  interested  in  the  oper- 
ation of  this  unconstitutional  law  than  if  it  affected  his  property. 
He  is  not  less  entitled  to  the  protection  of  the  constitution,  laws, 
and  treaties  of  his  country.  Worcester  v.  The  State  of  Georgia, 
6  Peters,  515. 

2.  The  effect  of  a  discharge  under  an  insolvent  law  of  a  State,  is 
,at  rest,  so  far  as  it  depends  on  the  antecedent  decisions  made 
by  the  Supreme  Court.  The  opinion,  delivered  by  Mr.  Justice 
Johnson,  in  Ogden  v,  Saunders,  12  Wheat.  213,  258,  was 
concurred  in  and  adopted  by  the  three  judges  who  were  in 
the  minority  on  the  general  question  of  the  constitutionality  of, 
State  insolvent  law«.  So  far  then  as  decisions  upon  the  subject 
of  State  insolvent  laws  have  been  made  by  the  Supreme  Court, 
they  are  to  be  deemed  final  and  conclusive.  Boyle  v.  Zacharie 
^  Turner,  6  Peters,  348. 

CONSTRUCTION  OF  STATUTES. 

1.  The  legislature  must  be  presumed  to  use  words  in  their  known 
and  ordinary  signification,  unless  that  sense  be  repelled  by  the 
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coDtext.  'The  common  law'  is  constantly  used  in  contradis- 
tinction to  the  statute  law.  Letsee  of  Levy  v.  if  Cortex,  6 
Peters,  102. 

2.  The  Supreme  Court  of  the  United  States  have  uniformly  adopts 
ed  the  decisions  of  the  State  tribunals,  respectively,  in  the  con- 
truction  of  their  statutes.  This  has  been  done  as  a  matter  of 
principle,  in  all  cases  where  the  decision  of  a  State  court  has 
become  a  rule  of  property.     6heen  v.  Neal,  6  Peters,  291. 

CONSTRUCTION  OF  STATUTES  OF  THE  U.  STATES. 

1.  Indictment  under  the  third  section  of  the  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States,  &c.  passed 
April  20th,  1818.  The  indictment  charged  the  defendant  with 
being  knowingly  concerned  in  fitting  out,  in  the  portpf  Bal- 
timore, a  vessel,  with  intent  to  employ  her  in  the  service  of  a 
'  foreign  people,'  the  United  Provinces  of  Buenos  Ayres ;  against 
the  subjects  of  the  emperor  of  Brazil,  with  whom  the  United 
States  were  at  peace.  The  vessel  went  from  Baltimore  to  St. 
Thomas,  and  was  there  fully  armed.  She  afterwards  cruised 
under  the  Buenos  Ayrean  flag.  Tq  bring  the  defendant  within 
the  words  of  the  act,  it  is  not  necessary  to  charge  him  with  be- 
ing concerned  in  fitting  out  and  arming  the  vessel ;  the  words 
of  the  act  are  fitting  out  or  arming  ?  Either  will  constitute  the 
offence.  It  is  sufficient  if  the  indictment  charges  the  offence 
in  the  words  of  the  act.  United  States  v.  Qtiincy,  6  Peters, 
445. 

2.  The  law  does  not  prohibit  armed  vessels  belonging  to  citizens 
of  the  United  States  from  sailing  out  of  our  ports  :  it  only  re- 
quires the  owners  to  give  security  that  such  vessels  shall  not  be 
employed  by  them  to  commit  hostilities  against  foreign  powers 
at  peace  with  the  United  States.     Jb, 

3.  If  the  defendant  was  knowingly  concerned  in  fitting  out  the 
vessel  within  the  United  States,  with  intent  that  she  should  be 
employed  to  commit  hostilities  against  a  stale,  or  prince,  or 
people,  at  peace  with  the  United  States ;  that  intention  being 
defeated  by  what  might  afterwards  take  place  in  the  West  In- 
dies, would  not  purge  the  offence,  which  was  previously  con- 
summated. It  is  not  necessary  that  the  design  or  intention 
should  be  carried  into  execution  in  order  to  constitute  the  of- 
fence,    lb. 

4.  The  indictment  charges  that  the  defendant  was  concerned  in 
fitting  out  the  Bolivar  with^intent  that  she  should  be  employed 
in  the  service  of  k  foreign  people ;  that  is  to  say,  in  the  service 
of  the  United  Provinces  of  Rio  de  la  Plataf    It  was  in  evi- 

•. « 
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dence  that  the  United  ProYinces  of  Rio  de  la  Plata  had  been 
regularly  acknowledged  as  an  independent  nation  by  the  exeo 
utive  department  of  the  gofernment  of  the  United  States,  before 
the  year  1827.  It  was  argued  that  the  word  people  is  not 
applicable  to  that  nation  or  power.  By  the  court :  the  objection 
is  one  purely  technical^  and  we  think  not  well  (bunded.  The 
word  '  people/  as  here  used,  is  merely  descripti?e  of  the  power  in 
whose  service  the  vessel  was  intended  to  be  employed  :  and  it 
is  one  of  the  denominations  applied  by  the  act  of  congress  to  a 
foreign  power,  lb. 
CORPORATIONS. 

1.  A  corporation  is  liable  for  the  expense  of  the  publication  of  the 
accounts  of  its  treasurer,  when  by  its  charter  such  accounts  are 
required  to  be  published.  Tucker  4*  Sieight  v.  Trustees  of 
Rochester,  7  Wend.  254. 

2.  When  a  corporation  sues  according  to  course  of  common  law, 
it  is  not  necessary  that  a  warrant  of  attorney  should  be  produced. 
Oanes  v.  Tombeckbee  Bank,  I  Minor,  50. 

COSTS. 

A  party  in  interest  in  a  suit,  prosecuting  in  the  name  of  another, 
will,  on  the  application  of  such  nominal  party  to  the  record, 
be  directed  by  rule  of  court  to  pay  the  costs  adjudged  in  the 
suit  against  the  party  to  the  record.  Cohard  v.  Oliver,  7 
Wend.  477. 

COVENANT. 

1.  In  covenant  or  debt,  the  plea  of  non  est  Jactum,  only  puts  in 
issue  the  giving  of  the  deed,  and  it  is  not  necessary  in  such  a 
case  for  the  plaintiff  to  prove  the  averments  or  breaches  con« 
tained  in  his  declaration;  the  plea  admits  all  the  material 
averments.     Legg  ?.  Robinson,  7  Wend.  194 

%  Where,  in  a  justice's  court,  to  a  declaration  on  an  appeal  bond,, 
containing  all  the  necessary  averments  to  charge  the  defendant, 
the  defendant  pleaded  that  he  never  gave  such  a  writing,  it  was 
held  that  the  above  rule  applied,  and  that  the  plaintiff  was  bound 
to  prove  only  the  execution  of  the  bond.     lb, 

3.  An  action  of  covenant  will  not  lie  for  breach  of  the  covenant 
of  quiet  enjoyment,  although  the  grantee  has  been  prosecuted 
in  trespass  by  a  third  person  claiming  title  and  a  recovery  had 
against  him,  unless  the  plaintiff  in  the  action  avers  and  proves^ 
that  such  third  person  before,  or  at  the  date  of  the  covenant, 
had  lawful  title,  and  by  virtue  thereof  entered  and  ousted  the 
plaintiff.     Webb  v.  Alexander,  7  Wend.  281. 

DAMAGES.      * 

Where  a  case  was  not  one  for  vindictive  or  exemplary  damages, 
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the  charge  of  the  court  to  the  jury  was,  that  the  p]ainti&  were 
entitled  to  recover  such  damages  as  they  had  proved  themaeWes 
entitled  to,  on  account  of  the  actual  injury  sustained  by  the 
seizure  and  detention  of  the  goods.  And  in  ascertaining  what 
these  damages  were,  the  court  directed  them,  that  the  pkintifis 
had  a  right  to  recover  the  value  of  the  goods  (teas)  at  the  time 
of  the  levy,  with  interest  from  the  expiration  of  the  usual  credit 
on  extensive  sales.  This  was  in  conformity  to  the  decision  of 
Supreme  Court  of  the  United  States  in  the  case  of  Conard  v. 
Nicoll,4  Peters  Reports,  291.  Conard  r.  The  Pacific  Insurance 
Company,  6  Peters,  262. 
DEBT. 

1.  Debt  lies  on  a  note  to  pay  money  on  a  certain  day,  or  on  de- 
mand, in  merchandise,  and  it  is  not  necessary  to  aver  failure  to 
pay  in  merchandise.     Henry  v.  Gambee,  1  Minor,  6. 

2.  Debt  lies  on  note  to  pay  money  which  may  be  discharged  in 
cotton.     Bradford  v.  Stewart,  1  Minor,  144. 

3.  Debt  will  not  lie  in  the  name  of  the  bearer  of  a  specialty  pay- 
able to  T.  or  bearer.     Howell  v.  Hallett,  1  Minor,  102. 

4.  Nor  by  the  endorsee  against  endorser.  Vide  Whiting  v.  King, 
I  Minor,  122. 

5.  On  a  note  payable  at  a  future  day  with  interest  from  date,  prin- 
cipal and  interest  should  not  be  demanded  in  aa  aggregate  sum 
as  debt.     Butler  v.  Limerick,  1  Minor,  115. 

DEED. 

1.  Proof  of  the  hand  writing  of  a  deed,  added  to  its  being  in  the 
possession  of  the  grantee,  is  prima  facie  evidence  that  it  was 
sealed  and  delivered.     Lessee  of  Sicard  v.  Davis,  6  Peters,  124. 

2.  Where  a  deed  granted  600  acres  of  land  to  be  surveyed  or 
taken  off  of  a  large  tract,  and  by  the  terms  of  an  instrument 
referred  to  in  the  deed,  the  tract  was  to  be  divided  into  100 
acres  each,  and  an  election  of  lots  was  given  to  the  grantees, 
which  they  subsequently  made,  it  was  held,  that  though  by  the 
deed  the  grantees  became  tenants  in  commoi^  with  the  owners 
of  the  tract,  the  election  followed  up  by  possession  operated  by 
a  parol  partition.     Jackson  v.  Livingston,  7  Wend.  136. 

3.  In  a  covenant  of  warranty  in  a  deed  of  lands,  where  the  gj-antor 
covenants  to  warrant  the  premises  against  himself,  his  heirs, 
&c.  and  against  all  and  every  other  person  or  persons  claiming 
or  to  claim  the  said  premises,  or  any  part  thereof,  from  and 
under  him  the  said  party  of  the  second  part,  the  words,  the  said 
P<'rty  of  the  second  part,  will  be  rejected  as  repugnant.  Saun* 
der^  V.  Betts,  7  Wend.  287. 
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4  The  alteration,  by  a  party,  of  a  deed,  cooTeyin^  to  him  an  estate 
in  lands,  does  not  divest  the  estate ;  so  held  in  this  case,  where 
the  word  junior  in  the  name  of  the  grantee,  D.  Gould,  junier, 
appeared  to  have  been  repeatedly  altered.  Jacksam  ex  dm. 
Gould  V.  Gould,  7  Wend.  364. 

5.  In  the  proof  of  a  deed  by  a  subscribing  witness,  he  must  state 
that  he  knows  the  grantor,  or  the  proof  is  insufficient.    lb. 

DEDICATION  OF  LAND  TO  PUBLIC  USES. 

1.  The  equitable  owners  of  a  tract  of  land  on  the  river  Ohio  (the 
legal  title  to  which  was  granted  to  John  Cleves  Symmes,  from 
whom  they  had  purchased  the  land  before  the  emanation  of  the 
patent  from  the  United  States)  proceeded  in  January  1789,  to 
lay  out  on  part  of  the  said  tract  a  town,  now  the  city  of  Cincin- 
nati. A  plan  was  made  and  approved  of  by  the  equitable  pro- 
prietors, and  according  to  which  the  ground  lying  between  Front 
Street  and  the  river  was  set  apart  as  a  common,  for  the  use  and 
benefit  of  the  town  forever,  reserving  only  the  right  of  a  ferry  ; 
and  no  lots  were  laid  out  on  the  land  thus  dedicated  as  a  com- 
mon. Afterwards,  the  legal  title  to  the  lands  became  vested  in 
the  plaintiff  in  this  ejectment,  who,  under  the  same,  sought  to 
recover  the  premises  so  dedicated  to  public  uses.  Held:  that 
the  right  of  the  public  to  use  the  common  in  Cincinnati  must 
rest  on  the  isame  principles  as  the  right  to  use  the  streets ;  that 
the  dedication  made  when  the  town  was  laid  out,  gave  a  valid 
and  indefeasible  title  to  the  city  of  Cincinnati.  City  of  Cinckir 
nati  V.  While,  6  Peters,  431. 

2.  There  is  no  particular  form  or  ceremony  necessary  in  the  dedi- 
cation of  land  to  public  use.  AH  that  is  required  is  the  assent 
of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  pub- 
lic purposes  intended  by  the  appropriation.    Jb. 

3.  If  the  ground  in  controversy  in  the  ejectment  had  been  dedi- 
cated for  a  particular  purpose,  and  the  city  authorities  had  ap- 
propriated it  to  an  entirely  different  purpose, •koiugtit  afford 
ground  for  the  interference  of  a  court  of  chancery  to  compel  a 
specific  execution  of  the  trust,  by  restraining  the  corporation,  or 
by  causing  the  removal  of  obstructions.  But  even  in  such  a 
case,  the  property  dedicated  would  not  revert  to  the  original 
owner.  The  use  would  still  remain  in  the  public,  limited  only 
by  the  conditions  imposed  in  the  grant.  Barclay  v.  Howell* 8 
Lessee,  6  Peters,  498. 

DESCENT. 

1 .  No  one  who  is  obliged  to  trace  his  descent  through  an  alien 
can  inherit  real  estate,  if  the  death  of  the  owner  happened  pre- 
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inom  to  (be  l8t  Jtmiuty  1880,  umil  when,  the  sMitfo,!!  ^d 
12  Wis.  8,  eh.  6,  was  not  ineorporated  ititk>  the  New  ¥6rk  law 
of  descent ;  so  hM  where  the  children  of  n  naturalized  citizen 
claimed  that  their  Atther  was  ^e  heir  Of  b  iraturalized  -citizen, 
thej  being  obliged  to  trace  their  descent  through  their  grand- 
another,  who  was  an  alien.    Jdcks&n  r.'Oreene,7  Wend.  383. 

2.  H  seems,  howe?er,  diat  this  rule  would' not  apply  where  the 
claimant  was  a  brother  of  the  person  last  seized  ;  the  descent 
ftom  brother  to  brother  is  considered  immediate;  but  not  so 
ftom  cousin  to  cousin.    lb, 

3.  If  an  alien  holding  lands  under  the  prori^ons  of  the  acts  of  the 
legislature  of  1803  «nd  1806,  authdrizing  aliens  to  purcha^ 
and  hM  real  estate,  dies  intestate,  his  lands  descend  to  his 
heirs,  although  they  be  aliens:  if  he  dies  without  lieirs,  the 
lands  escheat;  but  until  office  found,  the  19tate  has  no  rig^t  to 
enter  and  take  possession,  and  a  grant  of  the  lands  before  office 
ibund,  whether  by  legislative  ^u>t  or  otherwise,  conveys  no  title. 
Jaekson  t.  »mth,  7  Wend.  807. 

DEVISE. 

Where  a  man  by  hw  will  devised  real  estate  to  three  sons,  ^djadged 
to  be  illegitimate, '  if  they  should  live  to  come  of  'age,*  it  was 
held,  that  during  their  minority  the  property  went  to  the  heir 
at  law,  though  it  seems  that  the  heir  in  Mich  case  takes  only  as 
trustee,  and  not  in  his  own  right  Jackson  v.  Whme,  7  Wend. 
47. 

EJECTMENT, 

1.  In  an  ejectment  for  a  tract  of  land,  where  the  propegty  saed 
foT  is  described  by  metes  and  bounds,  the  jury  may  find  a  ver- 
dict for  part  of  the  land,  describing  it  in  their  verdict.  The 
jury  do  no  more  than  their  duty,  when  they  find 'a  verdict  ^ac- 
cording to  the  extent  and  limits  of  the  tide  proved  by  the  evi- 
dence.    M* Arthur  v.  Porter,  6  Peters,  S05. 

2.  The  dsftuJaui  in  an  ejectment  showed,  prima  fade,  a  good 
title  to  recover.  The  defendant  sets  up  no  title  in  himself,  but 
seeks  to  maintain  his  possession  as  a  mere  intruder,  by  setting 
up  a  title  in  third  persons,  with  whom  he  has  no  privity.  In 
such  a  case  it  is  incumbent  upon  the  party  setting  up  the  de- 
fence, to  establish  the  existence  of  such  an  outstanding  title, 
beyond  all  controversy.  It  is  not  sufficient  for  him  to  show  that 
there  may  possibly  be  such  a  title.  If  he  leaves  it  in  doubt, 
that  is  enough  for  the  plaintifif.  ^He  has  a  right  to  stand  upon 
hia  prima  facie  good  title ;  and  he  i^ound  to  furnish  any  evidence 
to  assist  the  defence.    It  is  not  incumbent  on  hhn,  negatively. 
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tp  establiBb.  th^  noQrexift^nce  of  sacb  an  oatstapding  title ; 
i(  is  the  duty  of  thei  defendant  to  make  its  existence  certain. 
Chreenleqf's  Lessee  v.  Birth,  6  Peters,  302. 

3.  In  ejectment,  where  the  defendant  produces  no  w:ritten  title, 
but  relies  solely  on  possession  with  an  assertion  of  title,  he  can 
retain  so  much  only  as  he  has  under  actual  impro? ement,  and 
been  in  possession  of  for  twenty  years ;  what  is  said  to  the  con- 
trary of  this  position  in  La  Frombois  o.  Jackson,  8  Cowen,589, 
is  obiter.    Jackson  v.  Warford,  7  Wend.  62. 

4.  Where  a  party  bad  been  in  possession  of  land  for  35  years, 
claiming  it  as  his  own,  and  had  built  a  barn  upon  it ;  and  where 
the  owner,  who  resided  within  60  miles  of  the  premises,  instead 
of  a9sertiDg  his  claim,  embarked  in  the  serYice  of  the  North 
West  Company  ip  Canada  for  20  years,  and  suffered  18  years 
to.  elapse  after  his  return  before  bringing  suit,  and  the  original 
letters  patent  for  the  land  were  found  in  possession  of  the  occu- 
pant of  the  premises ;  it  was  held  that  the  facts  and  circumstan- 
ces were  such  as  would  haYe  warranted  the  presumption  of  a 
conveyance  to  the  occupant     lb. 

5.  Where  a  patent  for  a  lot  of  land  was  granted,  in  1820,  to  a 
revolutionary  officer,  in  pursuance  of  an  act  of  the  legislature 
of  New  York  of  that  year,  although  the  act  declared  that  the 
patent  should  have  the  like  effect  as  to.  the  title  to  the  lot  as  if 
the  same  had  been  issued  in  1790,  it  was  heid,  that  a  possession, 
under  claim  of  title  for  35  years,  could  not  be  set  up  as  adverse, 
to  bar  the  right  to  recover  in  an  action  of  ejectment,  by  the 
heirs  of  the  patentee.    Jackson  v.  Vale,  7  Wend.  125. 

6.  A  possession  under  a  void  title  does  not  defeat  the  operation  of 
a  conveyance,  on  the  ground  of  the  premises  being  held  ad- 
versely, for  in  such  case  the  possession  is  not  adverse.  Jackson 
V.  Andrews,  7  Wend.  152, 

7.  Several  defendants  may  be  joined  in  one  suit  in  ejectment, 
where  the  plaintiff''s  title  in  relation  to  all  is  the  same,  although 
their  possessions  may  be  several  and  not  joint ;  each  defendant 
may  be.  found  separately  guilty  for  the  part  of  thie  premises  in 
bis  possession,  and  the  plaintiff*  have  judgment  against  them 
severally.     lb. 

8.  It  is  only  in  the  case  of  a  resulting  trust  that  the  estate  of  a  cestui 
que  trust  can  be  set  up  to  bar  a  recovery  by  the  person  h§iving 
the  legal  estate.    Jackson  v.  Leggett,  7  Wend.  377. 

9.  Where  there  are  two  demises  in  an  action  of  ejectment,  one  in 
the  name  of  the  grantor,  and  the  other  in  the  name  of  the 
grantee  of  the  premises,  and  at  the  time  of  the  conveyance  to 
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the  grantee  the  premises  are  held  adversely,  so  as  to  render  the 
conveyance  inoperative,  the  recovery  may  be  in  the  name  of  the 
grantor.    76. 

10.  A  party  in  possession  of  lands  recognising  the  title  of  a 
claimant,  and  agreeing  to  purchase,  may  subsequently  deny 
such  title,  set  up  title  in  himself,  and  show  that  his  acknow- 
ledgment was  produced  by  imposition,  or  made  under  a  misap- 
prehension of  his  rights ;  but  a  party  entering  into  possession, 
under  an  agreement  to  purchase,  cannot  dispute  the  title  o^hiia 
under  whom  he  enters,  until  after  a  surrender  of  the  possession. 
Jackson  v.  Spear ,  7  Wend.  401. 

11.  In  ejectment,  although  the  use  of  the  names  of  any  other 
than  the  real  claimants  is  abolished,  still  counts  may  be  inserted 
in  the  name  of  both  grantor  and  grantee^  where  the  objection 
of  adverse  possession  at  the  time  of  the  coveyance  to  the  grantee 
is  anticipated.    Eli/  v.  Bdlentine,  7  Wend.  470. 

ENTRY. 

1 .  If  an  entry  be  made  under  a  grant,  and  there  is  no  adverse 
possession,  the  entry  will  be  limited  only  by  the  grant,  unless 
the  contrary  appear.     Miller  v.  Mlntyre^  6  Peters,  61. 

2.  An  entry  of  land  in  Ohio,  in  the  name  of  a  person  who  was 
dead  when  the  same  was  made,  is  a  nullity.  McDonald's 
Heirs  v.  SmaUeyy  6  Peters,  261. 

3.  An  entry  of  land  in  a  county  which  was  afterwards  divided^ 
does  not,  after  the  division,  authorize  a  survey  in  the  original 
county,  if  the  land  falls  within  the  new  county.  Bordman  v. 
The  Lessees  of  Reed  and  Ford,  6  Peters,  328.  # 

ERROR. 

1.  On  the  trial  of  a  suit  in  the  District  Court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  one  of  the  defendants  took 
a  separate  defence;  and  he  afterwards  prosecuted  a  writ  of 
error  to  the  Sup.  Court  of  U.  S.,  without  joining  the  other  two  de- 
fendants in  the  writ.  The  other  defendants  also  issued  a  separate 
writ  of  error;  and  the  plaintiffs  in  error  in  each  writ  gave  several 
appeal  bonds.  The  court  overruled  a  motion  to  dismiss  the  cause : 
the  ground  of  the  motion  being  that  but  one  writ  of  error  could 
be  sued  out,  and  that  all  the  defendants  should  have  ignited  in 
the  same.     Coz  4*  Dix  v.  The  United  States,  6  Peters,  172. 

2.  A  writ  of  error  will  not  lie  to  the  circuit  court  of  the  United 
States,  to  revise  its  decision  in  refusing  to  grant  a  writ  of  ven^ 
ditioni  exponas,  issued  on  a  judgment  obtained  in  that  court.  A 
writ  of  error  does  not  lie  in  such  a  case.  Boyle  v.  Zacharie  4r 
Turner,  6  Peters,  648. 
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3.  Where  error  in  law  and  error  in  fact  aire  assigned  together  in 
one  assignment  of  errors,  the  assignment  is  bad  for  duplicity, 
but  advantage  can  be  taken  of  such  fault  only  by  a  special  de- 
murrer.    Moody  V.  Vreeland,  7  Wend.  35. 

4.  A  judgment  will  not  be  reversed  for  clerical  errors,  or  mere 
matters  of  form  :  thus,  where  a  placita  of  a  record  in  the  com- 
mon pleas  was  of  a  wrong  term,  manifestly  by  mistake,  and 
where,  in  a  judgment  on  appeal  by  defendants,  costs  of  the 
court  below  were  awarded  to  the  plaintiff,  the  court  judically 
knowing  that  there  could  be  no  such  costs,  refused  for  these 
causes  to  reverse  the  judgment.  Moore  v.  Tracy,  7  Wend. 
229. 

5.  Where  the  defect  in  a  record  relates  to  form^  the  court  will 
either  disregard  it,  or  suspend  giving  judgment  until  applicar 
tion  can  be  regularly  made  for  an  amendment,     lb. 

6.  In  an  action  on  a  note  payable  in  specific  acticles,  where  the 
defendant. asked  the  court  of  common  pleas,  in  an  appeal  case, 
to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to  recover, 
because  a  sufficient  demand  before  suit  had  not  been  proved, 
and  the  court  decided  that  the  evidence  was  sufficient  to  Sub- 
mit the  question  to  the  jury,  and  then  proceeded  and  delivered 
their  opinion  to  the  jury,  that  the  matters  given  in  evidence  con- 
stituted a  demand,  asd  were  sufficient  to  entitle  the  plaintiff  to 
a  recovery,  the  court  refused  to  reverse  the  judgment,  consid- 
ering what  was  said  by  the  common  pleas  as  a  mere  expression 
of  opinion  on  the  weight  of  evidence,  and  not  as  a  charge  that 
as  ^matter  of  law  the  demand  was  sufficient.  Durkee  v.  Mar- 
Shan,  7  Wend.  312. 

7.  It  seems,  a  judgment  will  not  be  reversed  for  ihe  error  of  the 
court  below,  in  not  allowing  an  item  of  a  demand  against  the 
party  recovering  the  judgment,  when  the  only  effect  of  such  al- 
lowance would  have  been  to  reduce  the  amount  recovered, 
if  the  party  obtaining  the  judgment  enters  a  remittitur  of  the 
amount  claimed  by  the  opposite  party.  Meech  v.  Smith,  7 
Wend.  315. 

8.  Upon  a  writ  of  error  after  verdict,  the  court  refused  to  grant 
an  amendment  allowing  an  assignment  of  breaches  to  be  insert- 
ed in  the  declaration,  or  to  consider  the  amendment  as  made, 
although  the  whole  merits  of  the  case  had  been  gone  into  on 
the  trial  in  the  court  below,  but  upon  defective  pleadings. 
Reedv,  Drake,  7  Wend.  345. 

9.  Defects  in  pleadings  which  could  not  have  been  taken  advan- 
tage of  by  demurrer,  will  not  be  considered  as  amended  upon  a 
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writ  of  error ;  nor  will  defects  be  8ii|>plied,  if  the  effea  be  to 
alter  the  i$sue  between  the  parties,  or  the  trial  consequent  there- 
on,    lb. 

10.  A  judgment  will  not  be  reversed  because  a  plaintiff  has  re- 
mitted the  costs  found  by  the  jury,  and  still  taxed  costs  of  in*- 
crease,  where  it  manifestly  appears  that  the  remission  of  the 
costs  was  by  mistake ;  nor  will  it  be  reversed,  although  by  the 
record  it  appears  that  the  jury  have  passed  upon  but  one  or  two 
issues,  if,  from  the  bill  of  exceptions,  it  appears  that  the  jury 
did  in  fact  pass  upon  both  issues.  Read  v.  Hurd,  7  Wend. 
408. 

11.  On  the  return  of  a  writ  of  error,  if  the  errors  relied  on  do  not 
appear  in  the  record,  but  exist  in  the  files  or  records  of  the 
court  below,  the  correct  practice  is  to  put  in  a  general  assign- 
ment of  errors  and  also  a  special  assignment  alleging  diminu- 
tion, and  on  service  of  a  copy  of  the  allegation  to  enter  a  rule 
of  course,  awarding  a  certiorari  to  bring  up  the  matters  alleged 
in  diminution.     Pelletrea  v.  Jackson^  7  Wend.  478. 

12.  The  court  will  not,  on  motion,  determine  the  relevancy  of  the 
matter  alleged  in  diminution,  and  brought  up  l)y  certiorari^  but 
leave  the  same  to  be  decided  when  the  case,  shall  be  argued  i6. 

ESCAPE,  ACTION  FOR. 

A  suit  against  a  sheriff  for  the  escape  of  a  prisoner  in  execution, 
*  is  an  election  by  the  plaintiff  to  consider  the  defendant  out  of 
custody ;  from  the  commencement  of  such  suit  the  defendant 
in  execution  ceases,  in  judgment  of  law,  to  be  in  the  custody 
of  the  sheriff,  and  may  depart  from  the  jail  liberties  with^impu- 
nity,  and  until  again  charged  in  execution,  an  action  for  an  es- 
cape will  not  lie.     Brown  v.  Little^eld,  7  Wend.  454 

EVIDENCE. 

L  It  is  competent  to  prove  by  parol  that  a  grantor  signed  his 
name  in  blank  on  the  back  of  a  promissory  note,  and  authorised 
another  to  write  a  sufficient  guarantee  over  it  Bank  of  the 
United  States  v.  Dunn,  6  Peters,  51. 

2.  A  certificate  from  the  secretary  of  state  of  the  State  of  Rhode 
Island,  also  certified  by  the  governor  under  the  seal  of  the  State, 
was  offered  to  prove  that  certain  proceedings  have  been  had  at 
different  times  in  the  legislature  of  Rhode  Island  on  private 
petitions  relative  to  the  administration  and  sale  of  the  estates  of 
deceased  persons  for  the  payment  of  their  debts ;  and  that  there 
have  been  certain  usages  and  proceeding  in  the  legislature  of 
that  State  in  regard  to  the  same.  By  the  court :  the  public  laws 
of  a  State  may,  without  question^  be  read  in  the  Supreme  Court, 
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and  the  ifexereise  of  any  authority  which  they  contain  may  be 
derived  historically  from  them.  But  private  laws  and  special 
proceedings  of  this  character  ar4  governed  by  a  different  rule. 
They  are  matters  of  fact,  to  be  proved  as  such  in  the  ordinary 
manner.  The  Sup.  Court  of  U.  S.  cannot  go  into  an  inquiry  as  to 
the  existence  of  such  facts  upon  a  writ  of  error,  if  they  are  not 
found  in  the  record.  Leland  v.  WUkinson,  6  Peters,  317. 
8.  A  witness  cannot  be  admitted  to  prove  what  was  said  by  a  wit- 
ness who  is  dead,  relative  to  a  conversation  on  a  former  trial 
between  the  plaintiff  and  some  of  the  defendants.  As  the  evi- 
dence was  not  given  between  the  same  parties,  it  could  only  be 
received  as  hearsay.  Boardman  v.  The  Lessees  of  Reed  S^ 
Ford,  6  Peters,  328. 

4.  Landmarks  are  frequently  found  of  perishable  materials,  which 
pass  away  with  the  generation  in  which  they  are  made.  By 
the  improvement  of  the  country,  and  from  other  causes,  they 
are  often  destroyed.  It  is  therefore  important  in  many  cases,, 
that  hearsay  or  reputation  should  be  received  to  establish  ancient 
boundaries.  But  such  testimony  must  be  pertinent  and  material 
to  the  issue  between  the  parties.  If  it  have  no  relation  to  the 
subject,  or  if  it  refer  to  a  fact  which  is  immaterial  to  the  point 
of  inquiry,  it  ought  not  to  be  admitted.    76. 

5.  Secondary  evidence  to  prove  the  contents  of  a  commission 
issued  to  a  Buenos  Ayrean  privateer,  the  vessel  having  been 
fitted  out  in  Baltimore,  may  be  given,  after  proof  has  been  made 
of  the  fitting  out  of  the  vessel,  of  her  having  cruised  under  the 
commission  and  made  prizes  of  the  vessels  belonging  to  the 
emperor  of  Brazil,  then  at  war  with  Buenos  Ayres ;  and  also- 
after  it  had  been  proved  that  the  persons  who  had  used  the 
connnission  had  been  indicted  for  so  doing,  and  could  not  be 
found.     The  Untied  States  v.  Reybum,  6  Peters,  352. 

6.  The  rule  as  to  the  admission  of  secondary  evidence  does  not 
require  the  strongest  possible  evidence  of  the  matter  in  dispute  ; 
but  only  that  no  evidence  shall  be  given,  which,  from  the  nature 
of  the  transaction,  supposes  there  is  better  evidence  of  the  fact 
attainable  by  the  party.  It  is  said  in  the  books,  that  the  ground 
of  the  rule  is  a  suspicion  of  fraud  ;  and  if  there  is  better  evi- 
dence of  the  fact  which  is  withheld,  a  presumption  arises  that 
the  party  has  some  secret  or  sinister  motive  in  not  producing  it. 
Rules  of  evidence  are  adopted  for  practical  purposes  in  the  ad- 
ministration of  justice ;  and  must  be  so  applio^  as  to  promote  the 
ends  ibr  which  they  are  designed,    lb, 

7.  An  ejectment  for  a  tract  of  land  was  tried  upwards  of  seventy 
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years  after  the  date  of  a  lease,  recited  to  have  been  executed  id 
a  deed  of  release  of  the  premises  in  dispute,  but  which  lease 
was  not  produced  on  the  trkl.  Under  these  circumstances,  the 
lapse  of  time  would  alone  be  sufficient  to  justify  a  presumption 
of  the  due  execution  and  loss  of  the  lease,  proper  to  be  left  to 
the  jury.     Crane  v.  Morris's  Lessee,  6  Peters,  598. 

8.  The  solemn  probate  of  a  deed  by  a  witness  upon  oath  before  a 
magistrate,  for  the  purpose  of  having  it  recorded,  and  the  certi* 
ficate  of  the  magistrate  of  its  due  probate  upon  such  testimony, 
are  certainly  entitled  to  more  weight  as  evidence,  than  the  mere 
unexplained  proof  of  the  hand-writing  of  a  witness  after  his  death. 
The  one  affords  only  a  presumption  of  the  due  execution  of  the 
deed,  from  the  mere  fact  that  the  signature  of  the  witness  is  to 
the  attestation  clause  ;  the  other  is  a  deliberate  affirmation  by 
the  witness,  upon  oath,  before  a  competent  tribunal,  of  the  ma- 
terial facts  to  prove  the  execution,     lb, 

9.  It  is  a  general  rule  that  evidence  by  comparison  of  hands  is  not 
admissible  when  the  witness  has  had  no  previous  knowledge  of 
the  hand-writing,  but  is  called  upon  to  testify  merely  from  a  com- 
parison of  hands.  There  may  be  cases,  where,  from  the  antiquity 
of  the  writing,  and  impossibility  that  any  living  witness  could 
swear  that  he  ever  saw  the  party  write  ;  comparison  of  hand- 
writing with  documents  known  to  be  in  his  hand-writing,  has 
been  admitted.  But  these  are  extraordinary  instances  arising 
from  the  necessity  of  the  case.    Slrother  v.  Lucas,  6  Peters,  763. 

10.  Evidence,  preliminary  to  the  introduction  of  a  deposition  taken 
de  bene  esse  that  the  party  offering  it  believed  that  the  witness  was 
absent  from  the  state,  that  the  witness  told  the  party  at  the  time  of 
the  examination  that  he  expected  to  leave  the  state,  that  previous 
to  his  examination  the  party  was  in  the  habit  of  seeing  him,  but 
since  had  not  seen  him,  was  held  to  be  sufficient ;  it  appearing 
that  the  witness  was  a  journeyman  carpenter,  without  a  fixed 
habitation,  and  in  pursuit  of  employment.  Chiyon  v.  Lewis,  7 
Wend.  26. 

11.  The  refusal  to  produce  books  or  papers  upon  notice  given, 
does  not  warrant  the  presumption  that  if  produced  they  would 
show  the  fact  to  be  as  alleged  by  the  party  giving  notice  ;  the 
only  effect  of  such  refusal  is,  that  parol  evidence  of  their  contents 
may  be  given  ;  and  if  such  secondary  evidence  be  imperfect, 
vague,  and  uncertain  as  to  dates,  sums,  &c.  every  intendment 
and  presumptioj  shall  be  against  the  party  who  might  remove 
■all  doubt  by  producing  the  higher  evidence.  Some  general 
evidence  of  such  parts  of  their  contents  as  are  applicable  to  the 
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case  must  first  be  given,  before  any  foundation  is  laid  for  any 
inference  or  intendment  on  account  of  their  non -production. 
Life  and  Fire  v.  Mechanic  Ins.  Co,  7  Wend.  31. 

12.  Evidence  of  admission  by  a  party  that  he  authorized  another 
to  give  a  note  to  a  third  person  for  a  specified  sum,  does  not 
warrant  the  reading  in  evidence  of  a  note  corresponding  with 
the  note  thus  authorized  to  be  made,  without  proof  of  its  having 
been  duly  made.     Minard  v.  Mead^  7  Wend.  68. 

13.  Evidence  received  by  a  judge  on  the  trial  of  a  cause  as  pre- 
liminary to  the  introduction  of  other  evidence,  is  not  to  be  sub- 
mitted to  the  jury ;  it  is  the  province  of  the  judge  and  not  of 
the  jury,  to  pass  upon  its  sufficiency  ;  accordingly,  where  proof 
of  the  admissions  of  an  alleged  partner  was  offered  to  be  shown, 
it  was  held  it  was  the  province  of  the  judge,  and  not  of  the  jury, 
to  pass  upon  the  fact,  whether  he  was  such  partner  or  not 
Harris  v.  Wilson^  7  Wend.  57. 

14.  A  witness  cannot  be  examined  as  to  a  distinct  collateral  fact  for 
the  purpose  of  impeaching  his  testimony,  by  contradicting  him  ; 
but  if  a  question  relative  to  such  fact  be  put,  and  answered, 
evidence  cannot  afterwards  be  adduced  for  the  purpose  of  con- 
tradiction.   i&. 

15.  A  note,  although  referred  to  in  an  instrument  produced  by  the 
opposite  party,  cannot  be  read  in  evidence,  without  production 
of  the  subscribing  witnesses,  or  accounting  for  their  absence ; 
especially,  where  the  note  offered  in  evidence  purports  to  be  a 
sealed  note,  and  the  fact,  whether  sealed  or  not,  has  an  important 
bearing  upon  the  issue  of  the  cause.  Jackson  v.  Sackett,  7 
Wend.  94. 

16.  A  party  sued  as  the  part  owner  of  a  steam  boat  cannot  prove 
that  the  boat  belongs  to  an  incorporated  company,  without  pro- 
ducing the  act  of  incorporation.  Williams  v.  Sherman,  7 
Wend.  109. 

17.  An  admission  of  one  of  several  grantors,  as  to  the  execution 
and  contents  of  a  deed,  is  admissible  evidence,  where  a  party 
claiming  under  such  deed  has  entitled  himself  to  give  secondary 
proof,  on  the  ground  of  the  deed  being  lost  or  destroyed.  Jack- 
son  V.  Vail,  7  Wend.  125. 

18.  A  party  proving  the  contents  of  a  lost  deed,  to  which  there 
are  subscribing  witnesses,  cannot  be  required  to  produce  the 
witnesses,  unless  it  be  shown  that  he  knows  who  were  the  sub- 
scribing witnesses.     lb. 

19.  Parol  evidence  may  be  given  of  the  exi^nce,  contents,  and 
surrender  or  capcellation  of  a  power  of  attorney,  authorizing 
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the  sale  and  conveyance  of  lands  under  which  a  sale  has  in 
fact  been  had ;  and  such  evidence  may  consist  of  the  admis- 
sions of  the  constituent.     Jackson  v.  Livingston,  7  Wend.  106. 

20.  The  introduction  of  such  evidence  does  not  violate  the  rule 
of  law  that  a  fee  cannot  be  divested  by  parol :  the  title  passed 
by  the  written  instruments,  the  power  and  the  deed  executed 
in  pursuance  thereof,  and  the  non-production  of  a  deed  or 
written  instrument  being  satisfactorily  accounted  for,  evidence 
of  the  existence  and  contents  of  such  paper  is  always  admissi- 
ble,   lb. 

21.  A  plaintiflfin  ejectment  is  not  bound  to  call  the  grantor  of  the 
defendant  as  a  witness,  to  show  the  existence  of  a  deed  in  the 
possession  of  such  grantor ;  notice  to  the  defendant  to  whom 
the  title  of  such  grantor  has  passed  to  produce  the  deed  at  the 
trial  is  sufficient,  and  will  authorize  parol  proof  of  the  contents 
of  the  deed.     2b. 

22.  Where  money  is  paid  to  an  agent  of  a  party,  it  is  not  neces- 
sary to  produce  such  agent  as  a  witness  to  prove  his  authonly 
to  tecelve  the  money,  if  the  admissions  of  the  party  can  be 
shown  to  support  the  charge  of  money  paid.  Doyle's  Adm'rs. 
V.  St.  James'  Church  at  Brooklyn,  7  Wend.  198. 

23.  A  party  wishing  to  avail  himself  in  evidence  of  a  paper  in 
the  possession  of  the  attorney  of  his  adversary,  must  give  notice 
to  produce  it ;  he  cannot  have  the  benefit  of  the  evidence  by 
subpoenaing  the  attorney  to  produce  it,  and  compelling  him  to 
testify,  if  it  was  delivered  to  him  by  his  clients,  as  supporting 
the  action  or  defence.    McPherson  v.  Raihbone,  7  Wend.  2 J 6. 

24.  Notice  to  produce  a  paper  in  evidence,  given  a  few  minutes 
before  called  for,  is  not  sufficient,  unless  it  be  shown  to  be  in 
court,     lb. 

25.  Parol  evidence  of  the  contents  of  a  paper  required  to  be  pro- 
duced on  the  trial  of  a  cause  cannot  be  given,  until  its  genu- 
ineness be  established  by  proof;  if  a  paper  is  product  on 
notice,  such  proof  is  not  necessary,    lb. 

26.  Where  it  is  sought  to  connect  a  suit  before  a  justice,  dismiss- 
ed by  reason  of  a  plea  of  title,  with  a  suit  subsequently  prose- 
cuted for  the  same  cause  in  the  common  pleas,  the  written  pro- 
ceedings before  the  justice  roust  be  produced  ;  the  facts  cannot 
be  established  by  parol.     Webb  v.  Alexander,  7  Wend.  281. 

27.  The  admissions  of  an  agent  of  a  party  not  acting  within  the 
scope  of  his  authority,  are  inadmissible  as  evidence ;  the  agent 
being  a  competent  witness,  must  be  called  to  testify,     lb. 

28.  An  account  stated  an  unqualified  admission  of  liability  made 
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by  a  psrtj  when  called  on  for  settlement,  is  not  within  the  rule 
that  admissions  made  by  a  party  during  a  treaty  of  compro- 
mise, shall  not  be  given  in  efidence.  Hyde  v.  Stone,  7  Wend. 
354 
5^.  A  lease  more  than  thirty  years  old  may  be  read  in  evidence 
without  proof  of  its  execution,  although  there  be  no  direct  proof 
of  possession  accompanying  it,  if  found  among  the  title  papers 
of  the  estate  affected  by  it,  and  the  facts  and  circumstances  in 
reference  to  the  property  specified  in  it  be  such  as  to  afford  a 
reasonable  ground  of  presumption  of  its  genuineness  ;  so  held, 
in  a  case  where  a  lease  purporting  to  bear  date  in  1722,  grant- 
ing to  the  lessee  a  right  to  flow  lands  for  the  use  of  a  mill,  was 
found  among  the  title  papers  of  the  estate  of  the  lessor  in  1779, 
and  the  owner  of  the  mill  in  1810  recognised  the  right  to  the 
land  overflowed  in  the  person  to  whom  the  estate  of  the  lessor 
had  been  transmitted.     Hewtett  v.  Cock,  7  Wend.  371. 

30.  The  record  of  a  certificate  of  incorporation  of  a  religious  so- 
ciety is  not  evidence  of  the  fact  of  incorporation  ;  the  certificate 
itself  must  be  produced,  or  its  non-production  accounted  for. 
Jackson  v  Leggett,  7  Wend.  377. 

31.  In  a  suit  for  the  recovery  of  property  purchased  at  a  consta- 
stable's  sale,  under  an  execution  on  a  justice's  judgment,  ren- 
dered in  a  cause  commenced  by  attachment,  evidence  that  a 
copy  of  the  attachment  was  not  lefl  at  the  last  place  of  abode 
of  the  defendant,  is  not  admissible.    Case  v.  Redfield,  7  Wend, 


32.  Under  the  plea  of  nil  debet  to  an  action  of  debt  for  an  escape, 
any  matter  in  discharge  of  the  action  may  be  given  in  evidence, 
as  for  instance,  that  at  the  time  of  the  alleged  escape,  the  party 
in  execution  was  not  a  lawful  prisoner,  in  the  custody  of  the 
sheriff.     Brown  v.  Littlefield,  7  Wend.  454. 

33.  Notice  to  produce  a  paper  as  preliminary  to  parol  evidence, 
may  be  given  to  the  attorney  of  the  party  on  record,  although 
such  party  be  but  a  nominal  party  ;  notice  to  the  real  party 
himself  is  not  necessary  when  the  suit  is  prosecuted  for  his 
benefit,     lb, 

34.  A  copy  of  a  declaration  served  on  the  defendant's  attorney  ir 
admissible  in  evidence,  to  show  a  former  suit,  and  the  cause  of 
action  therein  expressed ;  it  is  not  necessary  to  produce  an 
exemplified  copy  of  the  declaration  on  file,     lb, 

35.  A  party  who,  under  a  rule  of  court  granted  on  the  application 
of  his  adversary  seeking  a  discovery,  has  deposited  his  books 
of  account  in  the  clerk's  office,  is  entitled  to  withdraw  the  same, 
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after  the  books  have  been  deposited  a  reasonable  time.  N.  B. 
The  court  will  hereafter  specify  in  their  rule  the  time  the  books 
shall  remain.    Stow  v.  Betts,  7  Wend.  536. 

36.  The  object  of  the  deposit  is,  that  the  party  may  have  an  op- 
portunity to  inspect  the  books,  papers,  and  documents,  and  to 
take  transcripts,  to  be  used  as  secondary  evidence,  on  the  non- 
production  of  the  originals  at  the  trial,     lb. 

37.  In  an  action  by  a  Bank,  the  party  who  has  not  possession  of 
the  books,  and  it  not  having  been  proved  that  books  were  reg-u- 
larly  kept,  may  prove,  by  the  cashier,  that  the  note  on  which 
the  action  is  founded,  had  not  been  discounted.  Gaines  v.  T. 
Bank,  1  Minor,  50. 

38.  An  attorney  who  had  a  paper,  testified  that  he  searched  for 
and  could  not  find  it ;  that  when  he  saw  it  last,  it  was  in  the 
possession  of  H.  T.  —  evidence  of  its 'contents  not  admissible. 
Judson  V.  Esclava,  1  Minor,  2. 

39.  In  debt  on  a  promissory  note,  on  issue  on  a  plea  that  the  note 
was  without  consideration,  the  note  in  itself  is  evidence  of  con- 
sideration.    McMahon  v.  Crockett,  1  Minor,  362. 

40.  What  defendant  at  time  of  signing  declared  to  be  the  contract, 
is  not  evidence.     Wesson  v.  Carroll,  1  Minor,  251. 

Sqo  Bills  of  Exchange,  15;    Judgments  and  Executions,  1, 

3 ;  Marriages,  2. 
FALSE  REPRESENTATION.     See  Case. 
FORCIBLE  ENTRY  AND  DETAINER. 

1.  Tenant  at  will  may  maintain.  McDonald  v.  Gayle,  1  Minor, 
98. 

2.  Forcible  entry  lies  only  for  one  who  has  had  actaal  possession. 
Childress  v.  McGehee,  1  Minor,  131. 

FRAUDULENT  CONVEYANCE. 

There  is  no  such  thing  as  fraud  in  law,  as  distinguished  firom 
fraud  in  fact ;  what  was  formerly  considered  as  fraud  in  law, 
or  conclusive  evidence  of  fraud,  and  to  be  so  pronounced  by  the 
court,  is  now  held  to  be  but  prima  facie  evidence,  to  be  sub- 
mitted to  and  passed  upon  by  the  jury.  Jackson  v.  7\mmer' 
man,  7  Wend.  436. 

FRAUDULENT  REPRESENTATIONS. 

Endorser  liable  for,  though  assignment  made,  without  recourse. 
Horton  v.  Seales,  1  Minor,  166. 

GUARDIAN  AND  WARD. 

A  guardian  by  nature  is  entitled  to  the  charge  only  of  the  person, 
and  not  of  the  personal  estate  of  the  ward.     Hyde  v.  Stone,  7 
^.354. 
ies. 
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HIGHWAYS. 

1.  A  plea  of  title  is  no  bar  to  an  action  by  commissioners  of  high- 
ways for  an  obstruction  of  a  highway.  Parker  v.  Van  Houten, 
7  Wend.  145. 

52.  On  a  question  arising  under  the  acts  of  the  legislature,  requir- 
ing all  persons  meeting  each  other  on  any  turnpike  road  or 
public  highway,  to  drive  their  carriages  to  the  right  of  the  centre 
of  the  road,  it  was  adjudged  that  the  true  construction  of  the 
acts  is,  that  persons  thus  meeting  shall  keep  to  the  right  of  the 
centre  of  the  worked  part  of  the  road.  Earing  v.  Lansingh,  7 
Wend.  185. 

3.  It  is  not  the  centre  of  the  smooth  or  most  travelled  part  of  the 
road  which  is  the  dividing  line,  but  the  centre  of  the  worked 
part,  although  the  whole  of  the  smooth  or  most  travelled  path 
may  be  upon  one  side  of  that  centre.     lb, 

4.  It  is  no  defence  that  the  party  had  no  design  to  offend,  that 
he  attempted  to  prevent  a  collision,  that  the  road  on  his  side 
was  rough  and  rutty,  and  that  it  was  more  difficult  for  him 
than  for  the  other  party  to  turn  out ;  unless  the  obstacles  to 
turning  out  are  insuperable  or  extremely  difficult,  he  is  without 
excuse,     lb,  , 

HUSBAND  AND  WIFE. 

That  a  husband,  even  before  marriage,  may,  in  virtue  of  the  mar- 
riage contract,  have  inchoate  rights  in  the  estate  of  his  wife, 
which,  if  the  marriage  is  consummated,  will  be  protected  by  a 
court  of  equity  against  any  antecedent  contracts  and  convey- 
ances secretly  made  by  the  wife,  in  fraud  of  those  marital  rights, 
may  be  admitted:  but  they  are  mere  equities,  and  in  no  just 
sense  constitute  any  legal  or  eqpitable  estate  in  her  lands  or 
other  property,  antecedent  to  her  marriage.  Crane  v.  Morris's 
Lessee^  6  Peters,  598. 

INCORPORATED  COMPANIES. 

1.  A  president  of  an  incorporated  company  cannot  borrow  money 
in  the  name  of  the  company  and  pledge  its  responsibility,  unless 
authorized  by  the.  charter  of  iMe  company,  or  by  a  resolution  or 
by-law  of  the  directors*  Life  and  Fire  Ins.  Co.  v.  Mechanic 
Fire  Ins.  Co.  of  New  York,  7  Wend.  31. 

2.  A  corporation  authorized  to  lend  money  only  on  bond  and 
mortgage,  cannot  recover  money  lent  by  the  corporation,  except 
a  bond  and  mortgage  be  taken  for  its  repayment ;  every  other 
security,  as  well  as  the  contract  itself,  is  void,  and  not  the  basis 
of  an  action.    2b. 

3.  If  the  officers  of  a  company  to  whom  the  business  of  making 
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Joans  appropriately  belongs,  make  an  illegal  loan,  the  company 
is  bound  by  their  act.     lb. 

4.  An  incorporated  banking  company,  whose  charter  is  granted 
by  a  sister  State,  is  within  the  operation  of  the  restraining  act 
of  New  York,  forbidding  all  persons,  associations,  and  bodies 
corporate  from  carrying  on  banking  business,  unless  thereunio 
specially  authorized  by  law.  Pennington  4*  KeoM  v.  Toumsend, 
7  Wend.  276. 

^.  Where  a  foreign  incorporated  banking  company  violated  this 
act,  and  brought  an  action  to  recover  the  amount  of  a  check 
discounted  by  them,  it  was  held  that  they  were  not  entitled  to 
recover.     lb, 

6.  Two  incorporated  companies  may  unite  in  an  action  of  assump- 
sit to  recover  a  sum  of  money  deposited  in  a  bank  io  their  joint 
names.  Sharon  Canal  Company  v.  The  Fulton  Bank,  7  Wend. 
412. 

7.  It  seemi  that  corporations  cannot  consolidate  their  funds,  or 
form  a  partnership,  unless  authorized  by  express  grant  or  ne- 
cessary implication.     lb. 

8.  Previous  to  the  revised  statutes  of  New  York,  in  a  suit  by  a 
corporation,  on  a  promissory  note,  if  the  general  issue  was 
pleaded,  the  plaintiffs  were  bound  to  show  that  they  were  a 
body  corporate.     Williams  v.  Bank  of  Michigan ^  7  Wend.  539. 

9.  A  corporation  may  be  proved  by  an  exemplification  or  admis- 
sion  of  the  act  of  incorporation,  and  acts  of  user  under  it;  and 
the  acts  and«admissions  of  a  party,  such  as  serving  as  president 
of  the  corporation,  and  giving  a  note  to  it  in  its  corporate  name, 
IS  prima  facie  evidence  of  user.    lb. 

10.  The  fact  of  a  contract  being  made  with  a  joint  stock  compa- 
ny, designating  it  as  an  incorporated  company,  e.  g.  *  The  Pres- 
ident, Directors,  and  Company  of  the  Bank  of  Michigan,'  does 
not  dispense  with  proof  that  the  company  is  a  body  corporate, 
unless  in  the  contract  itself  it  is  distinctly  stated  that  the  com- 
pany is  an  incorporated  company*-    lb. 

11.  It  seems,  however,  that  after  a  judgment  in  favor  of  such  com- 
pany, in  an  action  on  the  judgment,  or  in  a  suit  on  the  recog- 
nisance of  bail,  either  in  the  original  action,  or  in  error,  the  de- 
fendants would  be  estopped  from  denying  the  existence  of  the 
corporation,     lb. 

INDIANS.     See  Cherokee  Indians. 
INFANCY. 

To  entitle  the  party  to  the  protection  of  the  proviso  in  the  statute 
of  limiutions  in  favor  of  infants,  d&c  the  in&ncy  and  the  bring* 
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ing  of  the  suit  within  the  time  limited  after  disability  removed, 
must  be  specially  pleaded.     Hyde  v.  Stone,  7  Wend.  354. 
INSURANCE. 

1.  Where  an  insurance  was  effected  upon  a  steam  saw  mill,  and 
subsequent  to  the  policy  being  underwriten,  the  boiler,  which 
was  placed  on  the  outside  of  the  mill,  was  enclosed  by  a  frame 
building  and  covered  over  with  a  roof,  it  was  held,  that  evidence 
of  the  opinions  of  underwriters  who  had  not  seen  the  premises, 
and  had  no  particular  science  in  the  construction  of  such  build- 
ings, was  not  admissible  to  show  that  the  risk  was  materially 
increased  by  such  additional  building;  whether  the  risk  was 
thereby  increased,  not  being  a  matter  of  skill  or  science,  but 
simply  a  cpiestion  of  fact  which  the  jurors  were  as  competent  to 
decide  as  the  witnesses.  Jefferson  Ins.  Company  v.  Coiheal,  7 
Wend.  72. 

2.  Persons  of  skill  are  allowed  to  give  their  opinions  in  evidence, 
only  in  cases  where  from  the  nature  of  the  subject,  facts  discon- 
nected from  such  opinions  cannot  be  so  presented  to  a  jury,  as 
to  enable  them  to  pass  upon  the  question  with  the  requisite 
knowledge  and  judgment,     lb, 

3.  An  application  for  insurance,  describing  a  building,  is  not  a 
warranty,  unless  inserted  in  the  policy;  and  it  seems  that  a 
reference  in  the  policy  to  the  application  would  not  be  sufficient 
to  give  it  the  effect  of  a  warranty  ;  the  relaxation  of  the  rule  on 
this  subject  not  extending  beyond  the  proposals  of  underwriters 
usually  attached  to  policies,  in  reference  to  which  It  is  expressly 
declared  that  the  policies  are  made  and  accepted,     lb. 

4.  Although  the  description  of  premises  in  the  application  for  in- 
surance may  vary  very  considerai)ly  from  the  actual  state  of  the 
property  at  the  time  of  the  loss,  if  the  variance  were  not  fraud- 
ulently intended,  and  does  not  in  fact  affect  the  rate  of  insur- 
ance or  change  the  actual  risk,  the  policy  will  not  be  avoided  ; 
it  is  only  where  there  is  fraud,  or  where  the  underwriter  has 
been  misled,  that  the  policy '  is  .affected  by  a  false  representa- 
tion,    lb, 

6.  Where  a  policy  insured  two  individuals  by  name,  and  then  the 
words  or  whom  it  may  concern  were  added,  and  a  clause  was 
inserted  in  the  policy  that  the  loss,  if  any  occurred,  should  be 
paid  to  the  individuals  named,  it  was  held,  that  an  action  might 
be  maintained  in  their  names,  and  that  they  were  entitled  to 
recover  the  whole  sum  insured,  although  it  appeared  that  they 
were  owners  of1>ut  one  half  of  the  building  insured,  and  that 
tbe  other  half  belonged  to  a  third  person,  not  joined  as  plaintiff. 
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6.  Where,  in  a  policy  of  insurance,  a  building,  in  which  property 
insured  was  contained,  was  described  as  a  *  frame  house  fiUed 
in  with  brick,'  it  was  held,  that  it  was  competent  for  the  as- 
sured to  prove  a  usage  as  between  insurers  and  assured,  that  a 
house  filled  in  with  brick  in  front  and  rear,  and  supported  on 
the  one  side  by  a  wall  of  an  adjoining  house  filled  in  with  brick^ 
and  on  the  other  by  the  brick  wall  of  an  adjoining  house,  was 
considered  '  as  a  frame  house  filled  in  with  brick,'  within  the 
meaning  of  the  policy.  Fowler  v.  jEtna  Fire  Ins,  Compemy  of 
New  York,  7  Wend.  270. 

INTEREST. 

1.  Interest  is  recoverable  on  contracts  for  the  payment  of  money 
from  the  time  when  the  principal  ought  to  have  been  paid. 
WiUiams  v.  Sherman,  7  Wend.  109. 

2.  Interest  is  not  allowable  on  an  unliquidated  account  for  work, 
labor  and  services,  especially  where  the  account  was  not  ren- 
dered before  suit  brought,  and  where  a  greater  sum  was  claim- 
ed than  was  allowed  afler  a  hearing  by  referees.  Doyle's 
admWs,  v.  St.  Jame^  Church,  7  Wend.  178. 

3.  A  forwarding  merchant  is  entitled  to  charge  interest  on  his 
account,  where  his  customer  knows  that  such  is  his  ordinary 
usage.     Meech  v.  Smith,  7  Wend.  315. 

4.  A  note  to  be  paid  in  another  state  carries  interest  according  to 
rate  there  ;  which  must  be  proved  as  other  facts.  Peacock  v. 
Banks,  1  Minor,  387. 

JUDGMENT. 

1.  As  it  respects  third  persons,  whatever  is  done  under  an  erro- 
neous judgment,  while  it  jemains  in  full  force,  is  valid  and  bind- 
ing. Bank  of  the  United  States  v.  The  Bank  of  Washington, 
6  Peters,  8. 

2.  On  the  reversal  of  an  erroneous  judgment,  the  law  raises  an 
obligation  on  the  party  to  the  record  who  received  the  benefit 
of  it.  to  make  restitution  to  the  other  party  for  what  he  has  lost. 
Sometimes  this  is  done  by  a  writ  of  restitution,  without  a  scire 
facias,  when  the  record  shows  the  money  has  been  paid ;  in 
other  cases  a  scire  facias  may  be  necessary  to  ascertain  the 
amount.   .  lb. 

3.  The  petition  by  which  the  ^  suit  on  the  bond  was  instituted, 
states  the  debt  to  be  fifteen  thousand  five  hundred  and  fifly 
dollars  and  eighteen  cents.  The  verdict  of  the  jury  was  for 
twenty  thousand  dollars ;  and  upon  this  a  judgment  was  enter- 
ed up  against  the  estate  of  two  of  the  obli^rs  in  the  bond, 
jointly  and  severally,  for  twenty  thousand  dollars,  and  judgment 
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against  two  of  the  legal  representatives  of  one  of  the  obligors 
for  ten  thousand  dollars  each.     *  Upon  no  possible  ground  can 
this  judgment  be  sustained.'  Cox  ^  Dick.  v.  The  United  States, 
6  Peters,  172. 
JUDGMENTS  AND  EXECUTIONS. 

1.  Where  the  real  estate  of  an  individual  is  sold  at  sheriff's  sale, 
and  in  the  deed  conveying  the  property  to  the  purchaser  the 
sale  is  recited  to  have  been  made  under  and  by  virtue  of  three 
executions,  particularly  set  forth,  it  is  not  allowable  to  a  third 
person  collaterally  to  show  that  the  sale  was  had  only  by  virtue 
of,  and  under  one  execution,  although  such  third  person  is 
neither  a  party  or  privy  to  the  sheriff's  deed.  Jackson  v.  Rob- 
erts, 7  Wend.  83. 

2.  The  remedy  of  a  party  injured  in  such  a  case,  is  by  a  summa- 
ry application  to  the  court  under  the  authority  of  whose  process 
the  officer  acts,  or  by  a  bill  in  equity,     lb, 

3.  Where  a  sheriff  had  two  executions,  on  which  he  sold  four 
several  distinct  parcels  of  land,  and  the  two  first  parcels  de- 
scribed in  his  deed  brought  an  amount  more  than  sufficient  to 
satisfy  the  older  execution,  it  was  held,  notwithstanding  that 
the  junior  execution  was  inoperative  by  reason  of  a  lis  pendens, 
that  the  two  last  parcels  were  legally  sold,  and  passed  by  the 
sheriff's  deed  to  the  purchaser,  the  sheriff  stating  in  the  deed 
that  the  seizure  and  sale  were  by  virtue  of  both  executions.  lb. 

4.  Where  a  sheriff  levied  upon  personal  property  worth  $500, 
subject  at  the  time  to  a  mortgage  of  $100,  which  became  abso- 
lute in  sixteen  days  after  the  levy,  it  was  held,  that  the  sheriff 
was  not  chargeable  with  neglect  of  duty  in  omitting  to  sell  the 
property  previous  to  the  forfeiture,  it  not  appearing  that  at  the 
time  of  the  levy  he  had  notice  of  the  existence  of  the  mortgage. 
Smith  V.  Dunning,  7  Wend.  135. 

5.  Where  a  sheriff  sold  real  estate  on  an  execution  for  an  amount 
more  than  sufficient  to  satisfy  it,  and  instead  of  applying  the 
surplus  in  satisfaction  of  a  second  execution  in  his  hands,  paid 
the  same  over  to  a  grantee  of  the  defendant  in  the  execution, 
to  whom  the  property  was  conveyed  subsequent  to  the  first,  but 
previous  to  the  rendition  of  the  judgment  in  the  second  suit,  and 
returned  the  second  execution  nulla  bona,  dz^c.  it  was  held,  that 
if  an  action  would  lie,  case  for  a  false  return,  and  not  assump- 
sit for  money  had  and  received,  was  the  most  appropriate  rem- 
edy ;  although  it  seems  that  assumpsit  would  be  sustained, 
where  the  rigttl  of  the  plaintiff  to  the  money  was  clear  and  un- 
questionable.    Every  v.  Edgerton,  7  Wend.  259. 
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6.  The  bire  &ct  of  a  grantor  reraainiiig  in  possession  of  lands 
conveyed  by  him  to  a  third  person  is  not  enough,  unconobo- 
rated  by  other  circumstances,  to  subject  the  transaction  to  the 
imputation  of  fraud.    lb, 

7.  A  grantee  of  real  estate,  bM  under  an  execution  against  the 
grantor,  on  a  judgment  entered  previous  to  the  conveyance,  is 
entitled  to  the  surplus.    16. 

8.  Where  a  sheriff  is  sought  to  be  charged  for  tiie  avails  of  pn>- 
perty  sold,  and  it  is  uncertain  what  the  property  did  in  hct 
bring,  evidence  on  his  part  that  the  interest  of  the  defendant  in 
the  execution  in  the  premises  sold,  was  of  little  or  no  value,  is 
competent  and  admissible,     lb, 

9.  A  rent  charge,  that  is,  a  rent  reserved  upon  a  lease  in  fee, 
containing  a  clause  to  enter  and  distrain  for  the  rent,  is  an  in- 
terest in  land,  which  is  bound  by  a  judgment,  and  may  be  sold  on 
execution  as  real  estate,  and  forms  a  specific  portion  of  the 
premises  on  which  it  is  charged ;  a  rent  seek  is  not  such  an 
interest.     The  People  v.  Hasldns,  7  Wend.  463. 

JURISDICTION. 

1.  Under  the  eleventh  section  of  the  judiciary  act  of  1789,  the 
payee  and  endorsee  of  a  promissory  note  drawn  in  a  state  of 
the  Union,  if  the  drawee  has  removed  to  another  state,  after 
the  note  is  drawn,  and  before  it  is  due,  may  institute  a  suit  on 
the  note  in  the  circuit  court  of  the  United  States ;  the  plaintiff 
being,  at  the  time  the  suit  is  brought,  a  citizen  of  a  state  other 
than  that  of  the  drawer  of  the  note.  Kirknum  r.  HamUom,  6 
Peters,  20. 

2.  The  Supreme  Court  has  no  jurisdiction  in  a  case  in  which  the 
judges  of  the  circuit  have  divided  in  opinion  upon  a  motion  for 
a  rule  to  show  cause  why  the  taxation  of  the  costs  of  the  mar- 
shal on  an  execution  should  not  be  reversed  and  corrected. 
Bank  of  the  United  States  v^  Green,  6  Peters,  26. 

3.  It  has  been  settled,  that  in  order  to  give  jurisdiction  to  the 
Supreme  Court  of  the  United  States  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act,  it  is  not  necessary  that  the  record 
should  state,  in  terms,  that  an  act  of  Congress  was  in  point  of 
fact  drawn  in  question.  It  is  sufficient  if  it  appears  from  the 
record  that  an  act  of  Congress  was  applicable  to  the  case,  and 
was  misconstrued  ;  or  the  decision  of  the  state  court  was  against 
the  privilege  or  exemption  specially  set  up  under  such  statute. 
Davis  v.  Packard,  6  Peters,  41. 

4.  In  *  the  court  for  the  correction  of  errors  in  Ae  state  of  New 
xork,*  the  plaintiff  in  error  assigi^ed  as  error,  in  a  case  re- 
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moved  by  writ  of  error  to  that  court,  that  he  Was  at  the  time 
the  actioD  was  brought  and  continued,  consul-general  in  the 
United  States  of  the  King  of  Saxony,  and  as  such  should  have 
been  impleaded  in  some  district  court  of  the  United  States,  and 
the  Supreme  Court  of  New  York  had  no  jurisdiction  in  the 
suic  No  plea  to  the  jurisdiction  was  tendered  in  the  case  until 
it  was  before  the  court  of  errors ;  and  in  that  court,  the  fact 
that  the  plaintiff  in  error  was  consul-general  of  the  King  of 
Saxony  was  not  denied.  The  court  of  errors  in  their  decree, 
fiay:  having  examined  and  fully  considered  the  causes  assigned 
for  error,  they  affirm  the  judgment  of  the  Supreme  Court.  This 
was  deciding  against  the  privilege  set  up  under  the  act  of  con- 
gress, which  declares  that  the  district  courts  of  the  United 
States  shall  have  jurisdiction  exclusive  of  the  courts  of  the  sev- 
eral states,  of  all  suits  against  consuls  and  vice  consuls,  lb. 
-5.  The  Supreme  Court  have  no  jurisdiction  in  a  case  in  which 
^separate  decrees  have  been  entered  in  the  circuit  court  for  the 
wages  of  seamen  ;  the  decree  in  no  one  of  the  cases  amounting 
to  two  thousand  dollars :  although  the  amount  of  the  several 
decrees  together  exceeded  that  sum,  and  the  seamen  in  each 
case  claimed  under  the  same  contract  with  the  owners  of  the 
"  ship.     Oliver  v.  Alexander,  6  Peters,  143. 

6.  It  is  very  clear  that  no  seaman  can  appeal  from  the  district  to 
the  circuit  court  unless  his  own  claim  exceeds  fifly  dollars ;  nor 
from  the  circuit  to  the  supreme  court  unless  his  claim  exceeds 
two  thousand  dollars.  And  the  same  rule  applies  to  the  owners 
or  other  respondents,  who  are  not  at  liberty  to  consolidate  the 
distinct  demands  of  each  seaman  into  an  aggregate,  thus 
making  the  daims  of  the  whde  the  matter  in  dispute :  but  they 
can  appeal  only  in  regard  to  the  demand  of  a  seaman  which 
exceeds  the  sum  required  by  law  for  that  purpose,  as  a  distinct 
matter  in  dispute,     lb. 

7.  The  j^aintiff  claimed  in  his  declaration  the  sum  of  one  thou- 
sand two  hundred  and  forty-one  dollars,  and  laid  his  damages 
at  one  thousand  dollars :  a  general  verdict  having  been  given 
against  him,  the  matter  in  dispute  is  the  sum  he  claims,  ad 
quod  damnum.  The  court  cannot  judicially  take  notice,  that 
by  computation  it  may  possibly  be  made  out  as  matter  of  infer- 
ence from  the  plaintiff's  declaration,  that  the  claim  may  be  less 
than  one  thousand  dollars ;  much  less  can  it  take  such  notice 
in  a  case  where  the  plaintiff  might  be  allowed  interest  by  a 
jury,  so  as  to  swell  the  claim  beyond  one  thousand  dollars. 
8coU  V.  Lunts  adnmiitraiar,  6  Peters,  349. 
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8.  A  writ  of  error  was  issued  to  *  the  jodges  of  the  superior  court 
for  the  county  of  Gwinnett,  in  the  state  of  Georgia,*  command- 
ing them  to  send  to  the  Supreme  Court  of  the  United  States 
the  record  and  proceedings  in  the  said  superior  court  of  the 
county  of  Gwinnett,  between  the  State  of  Georgia,  plaintiff,  and 
Samuel  A.  Worcester,  defendant,  on  an  indictment  in  that 
court.  The  record  of  the  court  of  Gwinnett  was  returned,  cer- 
tified by  the  clerk  of  the  court,  and  was  also  authenticated  by 
the  seal  of  the  court.  It  was  returned  with,  and  annexed  to, 
a  writ  of  error  issued  in  regular  form,  the  citation  being  signed 
by  one  of  the  associate  justices  of  the  Supreme  Court,  and 
served  on  the  governor  and  attorney-general  of  the  state  more 
than  thirty  days  before  the  commencement  of  the  term  to  which 
the  writ  of  error  was  returnable.  By  the  court :  The  judicial 
act,  so  far  as  it  prescribes  the  mode  of  proceeding,  appears  to 
have  been  literally  pursued.  In  February,  1797,  a  rule  was 
made  on  this  subject,  in  the  following  words :  '  It  is  ordered  by 
the  court  that  the  clerk  of  the  court  to  which  any  writ  of  error 
shall  be  directed,  may  make  return  of  the  same  by  transmitting 
a  true  copy  of  the  record,  and  of  all  proceedings  in  the  same, 
under  his  hand  and  the  seal  of  the  court.'  This  has  been 
done.  But  the  signature  of  the  judge  has  not  been  added  to 
that  of  the  clerk.  The  law  does  not  require  it.  The  rule  does 
not  require  it.  Worcester  v.  The  State  of  Georgia,  6  Peters, 
515. 

9.  The  plaintiff  in  error  was  indicted  in  the  supreme  court  for 
the  county  of  Gwinnett,  in  the  State  of  Georgia,  *  for  residing, 
on  the  15th  July,  1831,  in  that  part  of  the  Cherokee  nation 
attached  by  the  laws  of  the  State  of  Georgia  to  that  county, 
without  a  license  or  permit  from  the  governor  of  the  State,  or 
from  any  one  authorized  to  grant  it,  and  without  having  taken 
the  oath  to  support  and  defend  the  constitution  and  laws  of  the 
State  of  Georgia,  and  uprightly  to  demean  himself  as  a  citizen 
thereof,  contrary  to  the  laws  of  the  said  State.'  To  this  in- 
dictment he  pleaded  that  he  was,  on  the  15th  July,  1831,  in  the 
Cherokee  nation,  out  of  the  jurisdiction  of  the  court  of  Gwinnett 
county;  that  he  was  a  citizen  of  Vermont,  and  entered  the 
Cherokee  nation  as  a  missionary  under  the  authority  of  the 
President  of  the  United  States,  and  has  not  been  required  by 
him  to  leave  it,  and  that  with  the  permission  and  approval  of 
the  Cherokee  nation,  he  was  engaged  in  preaching  the  gospel : 
that  the  State  of  Georgia  ought  not  to  maintain  the  pro.secution, 
as  several  treaties  had  been  entered  into  by  the  United  Sutes, 
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with  the  Cherokee  nation,  by  which  that  nation  was  acknow- 
ledged to  be  a  sovereign  nation,  and  by  which  the  territory  oc- 
cupied by  them  was  guarantied  to  them  by  the  United  States ; 
and  that  the  laws  of  Georgia,  under  which  the  plaintiff  in  error 
was  indicted,  are  repugnant  to  the  treaties  and  unconstitutional 
and  void,  and  also  that  they  are  repugnant  to  the  act  of  con- 
gress of  March,  1802,  entitled  '  an  act  to  regulate  trade  and 
intercourse  with  the  Indian  tribes.'  The  superior  court  of 
Gwinnett  overruled  the  plea,  and  the  plaintiff  in  error  was  tried 
and  convicted,  and  sentenced  *  to  hard  labor  in  the  penitentiary 
for  four  years.'  Held,  that  this  was  a  case  in  which  the  Su- 
preme Court  of  the  United  States  had  jurisdiction  by  writ  of 
error,  under  the  25th  section  of  the  '  act  to  establish  the  judicial 
courts  of  the  United  States,'  passed  in  1789.    lb, 

10.  The  indictment  and  plea  in  this  case  draw  in  question  the 
validity  of  the  treaties  made  by  the  United  States  with  the 
Cherokee  Indians;  if  not  so,  their  construction  is  certainly 
drawn  in  question ;  and  the  decision  has  been,  if  not  against 
their  validity, '  against  the  right,  privilege  or  exemption  specially 
set  up  and  claimed  under  them.'  They  also  draw  into  question 
the  validity  of  a  statute  of  the  State  of  Georgia,  *  on  the  ground 
of  its  being  repugnant  to  the  constitution,  treaties,  and  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  its  validity.' 
lb. 

11.  The  Supreme  Court  of  U.  S.  has  jurisdiction  in  an  appeal 
from  the  Supreme  Court  of  the  State  of  Ohio,  in  a  case  where 
was  drawn  in  question,  at  the  trial,  the  construction  of  the  act 
by  which  Virginia  ceded  the  territory  she  claimed  north-west 

•of  the  river  Ohio  to  the  United  States,  and  of  the  resolution  of 
congress  accepting  the  deed  of  cession,  and  the  acts  of  congress 
prolonging  the  time  for  completing  titles  to  lands  within  the 
Virginia  military  reservation  ;  the  decision  of  the  Supreme 
Court  of  Ohio,  having  been  against  the  title  set  up  under  the 
acts  of  Congress.     Wallace  v.  Parker,  6  Peters,  680. 

JURY. 

Court  should  not  charge  as  to  facts.  Tabb  v.  Madding,  1  Minor, 
129. 

LANDLORD  AND  TENANT. 

1.  That  a  lessee  will  not  be  allowed  to  deny  the  title  of  his  lessor, 
is  admitted :  but  it  is  not  admitted  that  a  contract  executed  for 
the  purpose  of  conveying  and  acquiring  an  estate  in  fee,  but 
wanting  that  legal  formality  which  is  required  to  pass  the  title, 
may  be  converted  into  an  agreement  contemplated  by  neither 
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paitj ;  and  by  this  conTeraioii,  estop  the  parchtser,  wbile  it 
Jeaves  the  seUer  free  to  disregard  the  express  stipoladoii. 
Hughes  v.  The  Trustees  of  ClarktviUe,  6  Peters,  369. 

S.  A  demise  to  A  B,  his  heirs  and  assigns,  ibr  such  term  of  time 
as  he  pays  rent,  d&c.  he,  on  his  part,  covenanting  for  bioMelf 
and  his  heirs,  &c.  to  pay  rent  and  perform  covenants,  is  a  per- 
petual lease.  The  lessor,  but  not  the  lessee,  may  elect,  on  de- 
fault, to  consider  it  forfeited.     Foils  v.  Huntley,  7  Wend.  210. 

3.  The  appropriation  of  a  mill  privilege,  (the  subject  of  a  demise,) 
by  the  canal  commissioners,  is  not  an  eviction  by  title  paramount, 
so  as  to  relieve  the  lessee  from  the  payment  of  rent  and  per- 
formance of  covenants;  being  entitled  to  compensation,  the 
premises  cannot  be  deemed  as  taken  from  the  lessee  by  title 
paramount    76. 

LANDS  AND  LAND  TITLES. 

1.  In  an  ejectment  for  land  in  the  State  of  Virginia,  the  district 
court  for  the  western  district  of  Virginia,  instructed  the  jury 
*  that  the  grant  to  the  plaintiffs  which  was  given  in  evidence, 
was  a  complete  appropriation  of  the  land  therein  described,  and 
vested  in  the  patentee  the  title ;  and  that  aoy  defects  in  the 
preliminary  steps  by  which  it  was  acquired,  were  cured  by  the  ^ 
grant.'  By  the  court :  there  can  be  no  doubt  of  the  correctness 
of  this  instruction.  The  Supreme  Court  have  repeatedly  de- 
cided that  no  facts  behind  the  patent  can  be  investigated.  A 
court  of  law  has  concurrent  jurisdiction  with  a  court  of  equity 
in  matters  of  fraud ;  but  the  defect  of  an  entry  or  survey  cannot 
be  taken  advantage  of  at  law.  The  patent  appropriates  the 
land,  and  gives  the  legal  title  to  the  patentee.  Boardman  v. 
Lessees  of  Reed  ^  Ford,  6  Peters,  328. 

2.  Titles  acquired  under  sales  for  taxes  depend  upon  dififerent 
principles  :  where  an  individual  claims  land  under  a  tax  sale, 
he  must  show  that  the  substantial  requisites  of  the  law  have 
been  observed.  But  this  is  never  necessary  where  the  claim 
rests  on  a  patent  from  the  commonwealth.  The  preliminary 
steps  may  be  investigated  in  chancery,  where  an  elder  equitaUe 
right  is  asserted ;  but  this  cannot  be  done  at  law.     Ih, 

3.  If  the  grant  appropriates  the  land,  it  is  only  necessary  for  the 
person  who  claims  under  it  to  identify  the  land  called  for. 
Whether  the  entry  was  made  in  legal  form,  or  the  survey  was 
executed  agreeably  to  the  calls  of  the  entry,  are  not  matters 
which  can  be  examined  at  law.  When,  from  the  evidence,  the 
existence  of  a  certain  fact  may  be  doubtful,  either  from  want  of 
certaintv  in  the  proof,  or  by  reason  of  confficting  evidence,  a 
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court  may  be  called  upon  to  gire  instructioos  in  reference  to 
supposabie  facts.  But  this  a  court  is  never  bound  to  do,  where 
the  facts  are  clear  and  uncontradicted.     lb, 

4.  The  entire  description  of  the  patent  must  be  taken,  and '  the 
identity  of  the  land  ascertained  by  a  reasonable  construction  of 
the  language  used.  If  there  be  a  repugnant  call,  which  by  the 
other  calls  of  the  patent  clearly  appears  to  have  been  made 
through  mistake,  that  does  not  make  void  the  patent.  But  if 
the  land  granted  be  so  inaccurately  described  as  to  render  its 
identity  wholly  uncertain,  it  is  admitted  that  the  grant  is  void. 
lb. 

5.  By  the  common  law,  the  fee  in  the  soil  remains  in  the  original 
owner  where  a  public  road  is  made  upon  it,  but  the  use  of  the 
road  is  in  the  public.  The  owner  parts  with  this  use  only ;  for 
ir  the  road  should  be  vacated  by  the  public,  he  resumes  the 
exclusive  possession  of  the  ground ;  and  while  it  is  used  as  a 
highway,  he  is  entitled  to  the  timber  and  grass  which  may  grow 
upon  the  surface,  and  to  all  minerals  which  may  be  found  be- 
low it.  He  may  bring  an  action  of  trespass  against  any  one 
who  obstructs  the  road.  Barclay  v.  HoweWs  Lessee,  0  Peters, 
498. 

0.  Where  the  proprietor  of  a  town  disposes  of  all  his  interest  in 
it,  he  would  seem  to  stand  in  a  different  rektion  to  the  right  of 
soil,  in  regard  to  the  streets  and  alleys  of  the  town,  from  the 
individual  owner  over  whose  soil  a  public  road  is  established,, 
and  who  continues  to  hold  the  land  on  both  sides  of  it.  Whether 
the  purchasers  of  town  lots  are  in  this  respect  the  owners  of 
the  soil  over  which  the  streets  and  alleys  are  laid  as  appurtenant 
to  adjoining  lots.     Qucsre.     lb. 

LEX  LOCI. 

1.  A  bond  was  given  by  the  navy  agent  at  New  Orleans  and  hi* 
sureties  to  the  United  States,  conditioned  that  he  should  faith- 
fully account  for  all  public  moneys  received  by  him,  ^c.  The 
sureties  to  the  bond  having  been  sued  on  the  same  ailer  his  in- 
solvency and  decease,  claimed  that  the  United  States  werl? 
bound  to  divide  their  action,  and  take  judgment  against  each 
surety  for  his  proportion  of  the  sum  due,  according  to  the  law 
of  Louisiana ;  considering  it  a  contract  made  there,  and  to  be 
governed  in  this  respect  by  the  law  of  that  state.  Held,  that 
the  liability  of  the  sureties  must  be  governed  by  the  rules  of  the 
common  law  ;  the  accountability  of  the  principal  being  at  the 
city  of  Washington,  to  the  treasury  of  the  United  States ;  and 
the  bond  being  joint  and  several^  each  is  bound  ibr  the  whole  ; 
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and  that  the  contribution  between  the  sureties  is  a  matter  with 
which  the  United  States  have  no  concern.  Cox  and  Dick  v. 
The  U,  States,  6  Peters,  172. 

2.  The  general  rule  of  law  is  well  settled,  that  the  law  of  the 
place  where  the  contract  is  made,  and  not  where  the  action  is 
brought,  is  to  govern  in  enforcing  and  expounding  the  contract ; 
unless  the  parties  have  a  view  to  its  being  executed  elsewhere  : 
in  which  case  it  is  to  be  governed  according  to  the  law  of  the 
place  where  it  is  to  be  executed.     76. 

3.  Z.  and  T.  were  merchants  at  New  Orleans  ;  B.  was  a  resident 
merchant  at  Baltimore.  B.  in  1818,  being  the  owner  of  the 
ship  Fabius,  sent  her  to  New  Orleans  consigned  to  Z.  and  T., 
who  procured  a  freight  for  her,  and  the  ship  having  been  at- 
tached for  a  debt  due  by  B.  in  New  Orleans,  Z.  and  T.  in  or- 
der to  release  her,  and  enable  her  to  proceed  on  her  voyage, 
became  security  for  the  debt,  and  were  obliged  to  pay  the  same 
by  the  judgment  of  a  court  in  New  Orleans.  B.  on  being  in- 
formed that  Z.  and  T.  had  become  security  for  his  debt,  ap- 
proved of  (he  same,  and  promised  to  indemnify  them  for  any 
loss  they  might  sustain.  The  agreement  of  B.  to  indemnify  Z. 
and  T.  is  not  in  contemplation  of  law  a  Maryland  contract,  but , 
a  Louisiana  contract,  by  which  B.  undertook  to  pay  the  money 
in  the  place  where  Z.  and  T.  resided,  and  not  in  Maryland. 
The  agreement  of  Z.  and  T.  by  which  they  procured  the  re- 
lief of  the  ship  Fabius,  was  within  their  authority  as  consign- 
ees of  the  ship.     Boi/le  v.  Zacharie  and  Tttmer,  6  Peters,  635. 

LIBEL. 

1.  In  an  action  for  a  libel,  a  previous  publication  by  the  plaintiff* 
cannot  be  given  in  evidence  by  the  defendant,  unless  the  pub- 
lication complained  of  as  libellous  is  manifestly  an  answer  to, 
or  commentary  upon,'' the  previous  publication.  Maynard  v. 
Beardsley,  7  Wend.  560. 

2.  Evidence  of  such  previous  publication  will  not  be  received  in 
mitigation  of  damages  on  the  ground  of  provocation,  unless  not 
only  the  connexion  between  the  publications  be  manifest,  but 
also  that  the  provocation  be  so  recent  as  to  induce  a  fair  pre- 
sumption that  the  injury  complained  of  was  inflicted  during  the 
continuance  of  the  feelings  and  passions  excited  by  the  provo- 
cation. Under  other  circumstances,  libellous  publications  by 
the  plaintiff",  affecting  the  defendant,  are  inadmissible  in  miti- 
gation, the  only  remedy  of  the  party  being  by  cross  action,   lb, 

3.  The  defendant  may  mitigate  damages  by  shewing  the  plaintiff" 
a  common  libeller,  but  it  must  be  done  in  the  same  way  as 
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general  reputation  is  prored  ;   poblications  by  the  plamtiflT  can- 
not be  resorted  to  for  that  purpose,     lb. 

4.  In  an  action  for  a  libel,  it  is  not  admissible  for  a  witness  to 
state  his  understanding  or  construction  of  the  publication  ;  he 
can  testify  only  to  facts,  and  not  to  his  opinions  or  conclusions* 
lb. 

5.  It  seems,  however,  that  where  a  libel  is  seen  by  but  a  few 
persons,  neither  of  whom  understand  it  as  conveying  an  injuri- 
ous imputation  upon  the  plaintiff,  such  fact  may  be  given  in 
evidence  to  rebut  the  presumption  of  its  publication  as  a  libd. 
lb. 

LIMITATION  OF  ACTIONS. 

1.  A  bill  was  filed  in  1801  for  the  purpose  of  obtaining  the  legal 
title  to  certain  lands  in  Kentucky,  and  afterwards  new  parties 
were  made  defendants  to  an  amended  bill  filed  in  1815.  Until 
these  parties  had  so  become  defendants,  and  parties  to  the  bill, 
the  suit  cannot  be  considered  as  commenced  agait^t  them. 
The  statute  of  limitations  will  avail  the  new  defendants  at  the 
period  when  the  amended  bill  was  filed ;  and  they  are  not  to  be 
affected  by  the  proceeding  during  the  time  they  were  strangers 
to  it.     MUer  v.  APIntyre,  6  Peters,  61. 

2.  Where  the  statute  of  limitations  is  pleaded  at  law  or  in  equity, 
and  the  plaintiff  desires  to  bring  himself  within  its  savings,  it 
would  be  proper  for  him  in  his  replication,  or  by  an  amendment 
of  his  bill,  to  set  forth  the  facts  specially.     lb. 

3.  The  principle  clearly  to  be  deduced  from  the  decisions  of  the  Su- 
preme Court  on  the  statute  of  limitations  is,  that  in  addition  to 
the  admission  of  a  present  subsisting  debt,  there  must  be  either  an 
express  promise  to  pay,  or  circumstances  from  which  an  implied 
promise  may  fairly  be  presumed.  Moore  v.  The  Bank  of  Co- 
lumbia,  6  Peters,  86. 

4.  When  the  cause  of  action  arose  on  a  bill  of  lading,  and  a  con- 
tract endorsed  on  it  that  the  owners  of  the  ship  should  have,  as 
freight,  one  half  of  the  net  proceeds  of  the  cargo,  the  exception 
of  the  statute  of  limitations  of  the  State  of  Maine  in  favor  of 
accounts  which  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  does  not  apply.  Spring  v.  Gray*s 
Executors,  6  Peters,  151. 

5.  The  case  presented  by  the  exception  is  not  every  transaction 
between  merchant  and  merchant;  not  every  account  which 
might  exist  between  them ;  but  it  must  concern  the  trade  of  mer- 
chandise. It  is  not  an  exemption  from  the  act,  attached  to  the 
merchant  merely  as  a  personal  privilege;   but  an  exemptioa 
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which  is  eonferred  on  the  bvnineis  at  wett  at  co  the  persons 
between  whom  that  basioess  is  oarried  on.  The  accoonts  mttst 
concern  the  trade  of  mercbaadite ;  and  the  trade  must  be,  not 
an  ordinary  traffio  between  a  merchant  and  any  ordinary  cot- 
tomer,  but  between  merchant  and  merchant.    ^, 

6.  The  trade  of  merchandise  which  can  present  an  account  pio- 
tected  by  the  exceptioh,  must  be  not  only  between  merchant 
and  merchant,  but  between  the  fdaintiff  and  defendant  The 
account — the  business  of  merchandise  which  produces  it,  must 
be  between  them.    76. 

7.  The  accounts  between  merchants,  and  which  concern  the 
trade  of  merchandise,  excepted  frotti  the  operation  of  the  statute 
of  limitations  of  Maine,  depend  on  the  nature  and  character  of 
the  transaction,  and  not  on  the  books  in  which  either  party  may 
choose  to  enter  a  memorandum  or  statement  of  it  The  Eng- 
lish and  American  cases  do  not  oppose  this  construction  of  the 
words  pf  the  statute ;  and  the  American  eases,  as  far  as  they 
go,  are  in  favor  of  it     lb, 

8.  It  is  a  well  settled  principle,  that  the  statute  of  limitations  does 
not  run  against  a  State.  If  a  contrary  rule  were  recognised,  it 
would  only  be  necessary  for  intruders  on  the  public  lands  to 
maintain  their  possessions  until  the  statute  of  limitations  shall 
run,  and  then  they  would  become  invested  with  the  title  against 
the  government,  and  all  persons  claiming  under  it  Lindsep  v. 
Miller,  6  Peters,  666. 

9.  The  construction  of  the  two  statutes  of  limitations  of  Tennes- 
see, was  never  considered  as  finally  settled  until  1828,  when 
the  case  of  Gray  and  Reeder  ».  Darby's  Lessee  was  decided. 
In  that  case  it  has  been  adjudged  that  it  is  not  necessary,  to 
entitle  an  individual  to  the  benefit  of  the  statutes,  that  he  should 
show  a  connected  title,  either  legal  or  equitable.  That  if  he 
prove  an  adverse  possession,  under  a  deed,  of  seven  years  before 
suit  is  broqght,  and  show  that  the  land  has  been  granted,  he 
brings  himself  within  the  statutes.  Since  this  decision,  the 
law  has  been  considered  settled  in  Tennessee,  and  there  has 
been  so  general  an  acquiescence  in  all  the  courts  of  the  State 
that  the  point  is  not  now  raised  or  discussed.  As  it  appears  to 
the  Sup.  Court,  that  the  construction  of  the  statutes  of  limitations 
of  Tennessee  is  now  well  settled, different  from  what  was  supposed 
to  be  the  rule  at  the  time  the  Sup.  Court  decided  the  case  of  Pat- 
ton's  Lessee  v,  Easton,  and  the  case  of  Powell's  Lessee  v.  Green  ; 
and  as  the  instructions  of  the  circuit  court  of  Tennessee  were 
governed  by  these  decisions,  and  not^  by  the  settled  law  of  the 
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State,  the  judftnem  most  be  refersed,  and  tbe  ctnie  reroftnded 
for  further  proceedings.    Green  v.  The  Lessee  of  Neal,  6  Peteri, 

10.  The  Btatiite  of  ILnnitations  is  not  a  bar  to  an  action  of  debt 
Hpoa  an  award  uadter  the  hands  and  seals  of  arbitrators,  although 
the  submission  be  not  under  seal.  8mUk  y,  Lockwood,  7  Wend. 
241. 

11.  It  seems  that  in  an  action  of  debt  on  an  award  not  under  seal, 
the  statute  cannot  be  pleaded  if  the  submission  be  under  seal ; 
and  even  if  the  submission  be  not  under  seal  the  award  being 
in  the  nature  of  a  judgment,  will  be  regarded  as  a  specialty,  in 
reference  to  the  statute.     76. 

12.  Where  a  debtor  virtually  admitted  a  demand  barred  by  the 
statute  of  limitations,  to  be  unpaid,  but  instead  of  promising  to 
pay  it,  or  expressing  a  willingness  to  pay  it,  declared  his  ina- 
bility to  do  so,  that  he  hoped  to  see  his  creditors,  and  to  do 
something  about  it,  it  was  held,  that  what  was  thus^  said  was 
not  such  an  acknowledgement  of  a  subsisting  debt  as  to  author- 
ize the  implication  of  a  new  promise.  Hancock  v.  Bliss,  7 
Wend.  267. 

13.  One  item  of  an  account  within  six  years  before  suit  brought 
will  not  draw  after  it  items  beyond  six  years,  so  as  to  protect 
them  from  the  operation  of  the  statute  of  limitations,  unless 
there  have  been  mutual  accounts  and  reciprocal  demands  be- 
tween the  parties.     Kimball  v.  Brown,  7  Wend.  322. 

14.  Where  a  debtor  was  directed  to  pay  the  amount  owing  by  him 
to  a  creditor  of  the  person  to  whom  the  money  was  due,  with- 
out a  specification  of  the  account  to  which  it  should  be  applied, 
and  the  money  was  received  and  endorsed  on  a  note  in  part 
payment  of  the  same,  which  endorsement  was  subsequently  re- 
lied on  to  take  the  note  out  of  the  operation  of  the  statute  of 
limitations,  it  was  held,  that  the  evidence  was  not  sufficient,  as 
a  question  of  law,  to  prove  an  acknowledgement  by  the  maker 
within  six  years,  and  the  court  below  having  expressed  an 
opinion  that  it  was  sufficient,  and  not  having  submitted  it  as  a 
question  of  fact  to  the  jury,  the  judgment  was  reversed,  and  a 
venire  de  novo  awarded.     Read  v.  Hard,  7  Wend.  408. 

15.  The  acknowledgement  of  a  previous  debt  due  from  a  firm,  made 
by  one  partner  after  the  dissolution,  binds  the  other  partner  so 
far  as  to  prevent  him  from  availing  himself  of  the  statute  of  lim- 
itations ;  such  acknowledgement  is  admissible  to  repel  the  pre- 
sumption of  payment  of  a  debt  which  is  shown  to  have  once 
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existed  against  the  firm,  aHhongh  not  competent  to  create  a 
debt :  so  held  in  this  case,  where  the  admission  was  made  twelve 
years  after  the  dissolution.     Patterson  v.  Choate,  7  Wend.  441. 

16.  Entries  in  the  books  of  account  of  the  firm,  in  the  hand  writing 
of  one  of  the  partners,  exhibiting  a  debit  and  credit  side  of  an 
account,  from  which  it  appears  a  balance  is  due  fit>m  the  firm, 
although  no  balance  is  struck  in  the  books,  is  proof  sufficient 
of  the  original  indebtedness,  and  entitles  the  creditor  to  interest 
fifom  the  time  that  the  parties  inspected  the  accounts  wMie  in 
that  situation.     76. 

17.  Where  the  testimony  was  that  the  partner  said  that  the  balance 
was  due  at  the  time  of  the  dissolution,  and  had  not  been  paid 
to  his  knowledge,  and  then  the  witness  added,  on  examination, 
that  the  expression  was  '  that  the  balance  was  due  at  the  time 
of  the  dissolution,  and  still  is  due,'  or  '  that  it  was  then  due,  and 
had  never  been  paid ;'  it  was  held,  that  it  amounted  to  an  ad- 
mission of  a  subsisting  indebtedness,     lb. 

LIS  PENDENS. 

1.  Where  a  bill  in  chancery  is  filed  by  a  creditor  to  avoid  a  con- 
veyance of  land  as  fraudulent,  and  while  the  suit  is  pending, 
and  in  a  course  of  active  prosecution,  a  purchase  is  made  by  a 
third  person  from  the  grantee  of  the  alleged  fraudulent  deed,  if 
the  deed  sought  to  be  avoided  is  adjudged  fraudulent,  the  deed 
of  the  purchaser  is  a  nullity  as  to  the  title  established  by  the 
pending  suit.     Jackson  v.  Andrews,  7  Wend.  152. 

2.  The  purchase  of  land  pending  a  suit  concerning  it,  is  cham- 
perty ;  the  conveyance  is  absolutely  void,  even  when  the  pur- 
chase is  bona  Jide ;  it  seems,  however,  the  purchaser  in  such 
case  would  not  be  subject  to  the  penal  consequences  of  the 
act.     lb, 

MANDAMUS. 

1.  It  is  not  a  proper  case  for  a  mandamus  to  a  judge  of  the  dis- 
trict court  of  the  United  States  where  he  has  refused  to  set  aside 
a  judgment  entered  by  default.  Such  applications  are  to  the 
discretion  of  the  court.     Ex  parte  Roberts,  6  Peters,  216. 

2.  Motion  for  a  mandamus  to  the  district  judge  of  the  southern 
district  of  New  York,  directing  him  to  restore  to  the  record  a 
plea  of  'tender,'  which  had  been  filed,  by  the  defendant,  in  a 
suit  on  a  bond  for  the  payment  of  duties,  which  had  been  or- 
dered by  the  court  to  be  struck  off  as  a  nullity.  By  the  court : 
As  the  allowance  of  double  pleas  and  defences  is  a  matter  not 
of  absolute  right  but  of  discretion  in  the  court  ,*  and  as  the  court 

V  exercises  a  control  over  the  privilege,  and  will  disal- 
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low  incompatible  and  sham  pleas,  no  mandamus  will  lie  to  the 
coart  for  the  exercise  of  its  authority  in  such  cases ;  it  being  a 
matter  of  sound  discretion,  exclusively  appertaining  to  its  own 
practice.  The  court  cannot  say,  judicially,  that  the  district 
court  did  not  order  the  present  plea  to  be  struck  from  the  re- 
cord on  this  ground ;  as  the  record  itself  furnishes  no  positive 
means  of  information.     Ex  parte  Davenport,  6  Peters,  661. 

3.  A  rule  was  granted  to  show  cause  why  a  mandamus  should 
not  be  awarded  to  the  district  judge  of  the  district  court  for  the 
northern  district  of  New  York,  commanding  him  to  do  certain 
acts  relative  to  a  cause  instituted  in  that  court.  Ex  parte 
Bradstreet,  6  Peters,  774. 

MARRIAGE. 

1.  A  marriage  is  complete,  if  there  be  a  full,  free  and  mutual  con- 
sent between  parties  capable  of  contracting,  though  not  follow- 
ed by  cohabitation.    Jackson  v.  TFtnac,  7  Wend.  47. 

2.  The  circumstance  of  a  party  being  under  arrest  as  the  putative 
father  of  a  bastard  child,  is  not  enough  to  avoid  the  contract  on 
the  ground  of  duress,     lb, 

3.  In  deciding  upon  the  question  of  the  sufficiency  of  the  assent, 
the  court  will  look  principally  to  the  facts  which  transpired  at 
the  espousals,     lb. 

4.  In  an  action  by  a  female  for  breach  of  promise  of  marriage^ 
where  it  was  shown  that  she  had  been  guilty  of  grossly  indecent 
conduct,  but  whether  before  or  after  the  promise  did  not  ap- 
pear, and  the  jury,  under  the  instruction  of  the  circuit  judge, 
that  there  was  no  middle  course  to  adopt,  that  they  must  either 
give  exemplary  damages  or  nothing,  found  a  verdict  for  $180 
damages,  a  new  trial  was  ordered  ;  the  court  holding  that  the 
evidence  would  have  warranted  a  verdict  for  the  defendant,  and 
at  all  events,  that  the  conduct  of  the  plaintiff  should  have  been 
taken  into  consideration,  in  mitigation  of  damages.  Palmer  v. 
Andrews,  7  Wend.  142. 

NEW  TRIAL. 

1.  A  new  trial  will  be  granted  on  the  ground  of  surprise,  where 
the  attorney  of  one  of  the  parties  had  in  his  possession  a  deed 
important  to  the  rights  of  the  other  party,  and,  before  the  trial, 
delivered  it  to  a  third  person,  without  apprising  his  adversary, 
who  subpoenaed  the  attorney  and  also  gave  notice  to  him  to 
produce  the  deed,  and  on  the  trial  first  learnt  that  it  was  not  in 
his  possession.     Jackson  v.  Warford,  7  Wend.  62. 

2.  Where  evidence  is  competent,  if  uncontradicted,  it  is  sufficient 
to  warrant  a  verdict ;  and  where  the  judge,  on  such  evidence, 
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direcU  a  verdiet,  iastead  of  submiUtag  tb€  question  of  the  saf^ 
ficieocj  of  the  evidence  to  the  J44ry,  a  new  trial  will  not  be 
granted.    mcJmk  v.  GoldmUk,  7  Weud.  160. 

3.  After  two  concurring  verdicts  in  a  case  where  tliere  are  many 
wiiaesses,  aod  «iuch  testimony  on  both  sides  upon  a  mere 
question  of  fact*  and  there  is  no  roisdirectioD  of  the  jury^  a  new 
trial  will  not  be  granted,  although  the  court  may  be  of  opinion 
that  the  verdict  is  against  the  weight  of  evidence.  Fowler  v. 
^tna  lus.  Co,  7  Wend.  270. 

4.  In  an  action  oi  debt,  where  the  declaration  contains  two  counts, 
one  on  a  special  contract,  an  which  a  certain  sum  is  demanded 
as  damages,  and  another  on  a  quantum  meruit,  demanding  a 
like  sum,  and  a  verdict  is  rendered  for  a  sum  greater  than  is 
demanded  in  either  count,  the  verdict  will  be  set  aside,  and  a 
new  trial  granted.     MclntWe  v.  Clarky  7  Wend.  330. 

5.  A  non-compltaftce  by  the  clerk  to  put  the  names  of  all  the  per- 
sons returned  ai  jurors  into  a  box  from  which  juries  for  ^he 
irial  of  issues  are  to  be  drawn  according  to  the  statute,  is  not  a 
sufficient  ground  for  setting  aside  a  verdict,  either  in  a  criminal 
or  civil  case,  where  the  court  are  satisfied  that  the  party  com- 
plaining has  not,  or  could  i^t  have  sustained  any  injury  from 
the  omission ;  and  it  was  accordingly  held,  where,  on  the  trial 
of  a  capital  case,  after  twenty^ight  jurors  had  been  espied, 
/eleven  of  whom  were  approved  and  »worn,  and  seventeen  per- 
emptorily challenged,  it  was  discovered  that  the  ballot  contain- 
ing the  name  of  a  juror  who  had  answered  on  the  calling  of  the 
general  panel,  was  not  in  the  box  containing  the  names  of  the 
jurors  returned  for  the  court,  and  which  on  search  was  ibund 
and  put  into  the  box,  and  drawn  out  of  it  by  direction  of  the 
court,  and  the  juror  sworn  to  serve  on  the  jury,  that  the  irregu- 
larity or  neglect  of  the  officer  was  not  such  as  to  entitle  the 
prisoner  to  a  new  trial,  it  appearing  to  the  court  that  the  omis- 
sion to  put  the  ballot  into*  the  box  proceeded  from  neglect,  aod 
not  from  design.     The  People  v.  Ransom,  7  Wend.  417. 

NONSUIT. 

The  circuit  court  has  no  authority  whatsoever  to  order  a  peremp- 
tory nonsuit  against  the  will  of  the  plaintiff.  This  point  has  been 
repeatedly  settled  by  the  Supreme  Court,  and  is  not  now  open 
for  controvert.    Crane  v.  Thi$  Lessee  ^  MorrU,  6  Peters,  598. 

PARTIES. 

1.  Where  an  agreement  was  entered  into  as  between  A  B,  agent 
for  C  D  of  the  first  part,  and  E  F  of  the  second  part,  coouin- 
HMf  cw0wmt0  ta.  he  pwforwed  bjr  the  party  of  the  fim  part,  isd 
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signed  by  A  B  in  hii  proper  name,  without  the  addition  of  his 
character  as  agent  or  attorney,  it  was  held,  that  A  B,  and  not 
C  D,  was  the  contracting  party,  and  that  an  action  for  the 
breach  of  the  covenant  lay  against  him.  Chiyon  v.  Lmis,  7 
Wend.  26. 

2.  Where  an  agreement  between  two  persons,  perfect  in  all  re- 
q>ect8  as  between  them  as  the  sole  contracting  parties,  was 
signed  by  thedi,  and  a  third  person  who  added  the  words  *  as 
security'  to  his  name;  and  in  the  agreement  was  contained  a 
clause,  '  we  bind  ourselves,'  d&o.  it  was  held,  that  the  third  per- 
son, being  the  second  signer,  was  the  surety  of  the  first  signer, 
and  was  jointly  bound  with  him  to  perform  the  stipulations  of 
the  contract.     Thomas  v.  Gumaef  4*  Allen,  7  Wend.  43. 

3.  Where  a  lease  is  made  by  a  guardian  of  a  minor,  reserving 
rent,  the  action  for  the  non-payment  of  the  rent  is  properly 
brought  in  the  name  of  the  guardian  as  plaintiff,  although  the 
suit  be  brought  after  the  ward  has  attained  his  age.  Pond  v. 
Curliss,  7  Wend.  45. 

4.  The  presumption  in  such  case  is,  unless  the  contrary  be  shown, 
that  the  suit  is  prosecuted  for  the  benefit  of  the  ward,     lb, 

PARTNERS  AND  PARTNERSHIP. 

1.  The  declarations  of  one  of  several  partners  cannot  be  given  in 
evidence  to  prove  a  partnership ;  they  are  testimony  only 
against  the  party  making  them.  McPherson  v.  Rathbene,  7 
Wend.  216. 

2.  A  debt  due  to  a  firm  cannot  be  discharged  by  one  of  the  part- 
ners  applying  it  in  payment  of  an  individual  debt  owing  by  him 
to  the  debtor  of  the  firm,  unless  done  with  the  knowledge  and 
approbation  of  the  other  partners.  Everngkim  v.  Emworth,  7 
Wend.  326. 

3.  On  a  writing  acknowledging  indebtedness  to  F.  and  promising 
to  pay  C,  F.  has  a  right  of  action*  Bowie's  mdm>r.  v.  Foster^ 
1  Minor,  264. 

PATENTS. 

1.  Where  a  defect  in  the  specification  on  which  a  pMent  has 
issued  arose  from  inadvertence  or  mistake,  and  without  any 
fraud  or  misconduct  on  the  part  of  the  patentee,  the  secretary 
of  state  has  authority  to  accept  a  surrender  of  the  patent,  and 
cancel  the  record  thereof:  whereupon  he  mny  issue  a  new 
patent,  ou  an  amended  specification,  for  the  unexpired  part  of 
the  fourteen  years  granted  under  the  fifrst  patent  Grant  v. 
Raymond,  6  Peters,  218. 

2.  Qtkere,  What  would  be  the  effect  of  a  second  patent,  issued 
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aAer  an  innocoDt  mistake  in  the  specification,  on  those  who, 
skilled  in  the  art  for  which  it  was  granted,  perceiving  the  vari- 
ance between  the  specification  and  the  machine,  had  construct- 
ed, sold  and  used  the  machine.  The  defence,  when  true  in 
fact,  may  be  sufficient  in  law,  notwithstanding  the  validity  of 
the  new  patent.    76. 

3.  The  defendant  in  the  circuit  court,  in  his  plea,  assigned  the 
particular  defect  supposed  to  exist  in  the  specification,  and  then 
proceeded  to  answer  in  the  very  words  of  the  act,  that  it  does 
not  contain  a  written  description  of  the  plaintifi^'s  invention  and 
improvement,  and  manner  of  using  it,  in  such  full,  clear,  and 
exact  terms,  as  to  distinguish  the  same  from  all  other  things 
before  known,  so  as  to  enable  any  person  skilled  in  the  art  to 
make  and  use  the  same.  The  plea  alleged,  in  the  words  of  the 
act,  that  the  prerequisites  to  issuing  a  patent  had  not  been 
complied  with.  The  plaintiffs  denied  the  facts  alleged  in  the 
plea,  and  on  this  issue  was  joined.  At  the  trial,  the  counsel 
for  the  defendants,  after  the  evidence  was  closed,  asked  the 
court  to  instruct  the  jury,  that  if  they  should  be  of  opinion  that 
the  defendants  had  maintained  and  proved  the  facts  alleged  in 
their  pleas,  they  must  find  for  the  defendants.  The  court  re- 
fused this  instruction,  and  instructed  the  jury  that  the  patent 
would  not  be  void  on  this  ground,  unless  such  defective  or  im- 
perfect specification  or  description  arose  from  design,  or  for  the 
purpose  of  deceiving  the  public.  By  the  court :  The  instruc- 
tion was  erroneous,  and  the  judgment  of  the  circuit  court  ought 
to  be  fe versed.     76. 

4.  Courts  did  not,  perhaps,  at  first,  distinguish  clearly  between  a 
defence  which  would  authorize  a  verdict  and  judgment  in  favor 
of  a  defendant  in  an  action  for  the  violation  of  a  patent,  leaving 
the  plaintiff  free  to  use  his  patent,  and  to  bring  other  suits  for 
its  infringement ;  and  one  which,  if  successful,  would  require 
the  court  to  enter  a  judgment  not  only  for  the  defendant  in  the 
particular  case,  but  one  which  declares  the  patent  to  be  void. 
This  distinction  is  now  well  settled.    76. 

5.  If  the  party  is  content  with  defending  himself,  he  may  either 
plead  specially,  or  plead  the  general  issue  and  give  the  notice 
required  by  the  sixth  section,  of  any  special  matter  he  means  to 
use  at  the  trial.  If  he  shows  that  the  patentee  has  failed  in  any 
of  those  prerequisites  on  which  the  authority  to  issue  the  patent 
is  made  to  depend,  his  defence  is  complete.  He  is  entitled  to 
the  verdict  of  the  jury,  and  the  judgment  of  the  court.     But  if. 
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not  content  with  defending  himself,  he  seeks  to  annul  the 
patent,  he  must  proceed  in  precise  conformity  with  the  sixth 
section.  If  he  depends  on  evidence  '  tending  to  prove  that  the 
specification  filed  by  the  plaintiff  does  not  contain  the  whole 
'  truth  relative  to  his  discovery,  or  that  it  contains  more  than  is 
necessary  to  produce  the  desired  effect ; '  it  may  avail  him  so 
far  as  respects  himself;  but  will  not  justify  a  judgment  declaring 
the  patent  void ;  unless  '  such  concealment  or  addition  shall 
fully  appear  to  have  been  made  for  the  purpose  of  deceiving  the 
public ; '  which  purpose  must  be  found  by  the  jury,  to  justify  a 
judgment  of  vacatur,     lb, 

6.  The  defendant  is  permitted  to  proceed  according  to  the  sixth 
section,  but  is  not  prohibited  from  proceeding  in  the  usual  man- 
ner, so  far  as  respects  his  defence ;  except  that  special  matter 
may  not  be  given  in  evidence  on  the  general  issue  unaccom- 
panied by  the  notice  which  the  sixth  section  requires.  The 
sixth  section  is  not  understood  to  control  the  third.  The  evi- 
dence of  fraudulent  intent  is  required  only  in  the  particular 
case,  and  for  the  particular  purpose  stated  in  the  sixth  section. 
lb. 

PAYMENT. 

1.  Where  ejectment  is  brought  on  a  mortgage  executed  as  collat- 
eral security  for  the  payment  of  a  sum  of  money  secured  to  be 
paid  by  a  note,  it  seems^  in  analogy  to  the  principle  which  au- 
thorizes the  presumption  of  the  payment  of  a  bond,  after  the 
lapse  of  twenty  years  without  recognition  of  the  debt,  that  the 
note  may  be  presumed  to  be  paid  after  the  lapse  of  six  years, 
without  such  recognition  ;  especially,  if  in  addition  to  the  lapse 
of  time,  there  be  other  circumstances  confirming  the  presump- 
tion, although  such  circumstances,  per  se^  would  not  establish 
the  fact  of  payment.  Jackson  v.  Sackett  4*  Raymond,  7  Wend. 
94. 

2.  The  presumption  of  payment  arising  from  lapse  of  time  is, 
however,  but  evidence  to  the  jury,  from  which  they  may  infer 
that  the  debt  has  been  satisfied ;  when  entirely  unexplained, 
the  jury  are  bound  to  draw  the  conclusion,  but  where  there  are 
circumstances  repelling  the  presumption,  they  must  be  submit- 
ted to  the  consideration  of  the  jury,  under  the  charge  of  the 
court,     lb, 

3.  Where  a  party  agrees  to  accept  a  specific  article  of  property 
in  payment  of  a  judgment,  and  it  is  delivered  and  accepted, 
such  acceptance  is  an  appropriation  in  satisfaction,  in  judg- 
ment of  law.    Brown  v.  Feeter,  7  Wend.  301 . 

VOL.    VIII. ^NO.  XVI.  52 
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PENALTIES  AND  FORFEITURES  UNDER  THE  LAWS 
OF  THE  U.  S. 

L  The  ship  Good  Friends,  and  her  cargo  of  J^itish  merchandise, 
owned  by  Stephen  Girard,  a  citizen  of  the  United  States,  was 
seized  by  the  collector  of  the  Delaware  district,  on  the  19th  of 
April,  1812,  for  a  violation  of  the  non-intercourse  laws  of  the 
United  States,  then  in  force.  The  ship  and  cargo  were  con- 
demned as  forfeited,  in  the  district  and  circuit  of  the  Delaware 
district.  On  the  29th  July,  1813,  congress  passed  an  '  act  for 
the  relief  of  the  owners  of  the  Good  Friends,  d&c.,'  and  a  re- 
mission of  the  forfeiture  was  granted  by  the  secretary  of  tbe 
treasury,  under  the  authority  of  that  act,  with  the  exception  of 
a  sum  equal  to  the  double  duties  imposed  by  an  act  of  congress 
passed  on  the  1st  of  July,  1812.  The  collector  was  entitled  to 
one  moiety  of  the  whole  amount  reserved  by  the  secretary  of 
the  treasury,  as  the  condition  of  the  remission.  BsPLeme  v. 
United  States,  6  Peters,  404. 

2.  Where  a  sentence  of  condemnation  has  been  finally  pronounced 
in  a  case  of  seizure,  the  Supreme  Court,  as  an  incident  to  the 
possession  of  the  principal  cause,  has  a  right  to  proceed  to  de- 
cree a  distribution  of  the  proceeds,  according  to  the  terms  pre- 
scribed by  law.  And  it  is  a  familiar  practice  to  institute  pro- 
ceedings for  the  purpose  of  such  distribution,  whenever  a  doubt 
occurs  as  to  the  rights  of  the  parties,  who  are  entitled  to  share 
in  the  distribution,     lb, 

3.  The  duty  of  the  collector  in  superintending  the  collection  of 
tbe  revenue,  and  of  making  seizure  for  supposed  vjoiations  of 
law,  is  onerous  and  full  of  perplexity.  If  he  seizes  any  goods, 
it  is  at  his  own  peril ;  and  he  is  condemnable  in  damages  and 
costs,  if  it  should  turn  out  upon  the  final  adjudication,  that  there 
was  no  probable  cause  for  the  seizure.  As  a  just  reward  for 
his  diligence,  and  a  compensation  for  his  risks;  at  once  to 
stimulate  his  vigilance  and  secure  his  activity  ;  the  laws  of  the 
United  States  have  awarded  to  him  a  large  share  of  the  proceeds 
of  the  forfeiture.  But  his  right  by  the  seizure  is  but  inchoate  ; 
and  although  the  forfeiture  may  have  been  justly  incurred,  yet 
the  government  has  reserved  to  itself  the  right  to  release  it, 
either  in  whole  or  in  part,  until  the  proceeds  have  been  actually 
received  for  distribution ;  and  in  that  event,  and  to  that  extent, 
it  displaces  the  right  of  the  collector.  Such  was  the  decision 
of  the  Supreme  Court  in  the  case  of  the  United  States  v.  Morris, 
10  Wheaton,  246.     lb. 

4.  But  whatever  is  reserved  to  the  government  out  of  the  forfeit- 
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ure,  is  reserved  as  well  for  the  seizing  officer  as  for  itself;  and 
is  distributable  accordingly.     The  government  has  no  authority, 
'  under  its  existing  laws,  to  release  the  collector's  share,  as  such ; 
and  yet  to  retain  to  itself  the  other  part  of  the  forfeiture,     lb. 

PLEAS  AND  PLEADINGS. 

1.  The  declaration  contained  two  counts.     The  first,  setting  out 
the  cause  of  action,  stated  '  for  that  whereas  the  said  defendants 
and  co-partners,  trading  under  the  firm  of  Josiah  Turner  and 
Company  in  the  life-time  of  said  William,  on  the  1st  day  of 
March,  1821,  were  indebted  to  the  plaintiffs,  and  being  so  in- 
debted, &c.'     The  second  count -was  upon  an  insimul  compu- 
tassent,   and  began,  'and  also  whereas  the  said  defendants 
afterwards,  to  wit  on  the  day  and  year  aforesaid,  accounted 
with  the  said  plaintiffs  of  and  concerning  di?ers  other  sums  of 
money  due  and  owing  from  the  said  defendants,'  d&c.     The 
defendants,  to  maintain  the  issue  on  their  parts,  gave  in  evi- 
dence to  the  jury,  that  William  Turner,  the  person  mentioned  in 
the  declaration,  died  on  the  6th  of  Jan.  1819,  that  he  was  formerly 
a  partner  with  Josiah  and  Philip  Turner,  the  defendants,  under 
the  firm  of  Josiah  Turner  and  Company ;  but  that  the  partner- 
ship was  dissolved  in  October,  1817,  and  that  the  defendants 
formed  a  co-partnership  in  1820.     The  defendants  prayed  the 
court  to  instruct  the  jury  that  there  is  a  variance  between  the 
contract  declared  on,  and  the  contract  given  in  evidence ;  Wil- 
liam Turner  being  dead.     By  the  court :  the  only  allegation  in 
the  second  count  in  the  declaration  from  which  it  is  argued  that 
the  contract  declared  upon  was  one  including  William  Turner 
with  Joseph  and  Philip,  is,  '  that  the  said  defendants  accounted 
with  the  plaintiffs.'     But  this  does  not  warrant  the  conclusion 
drawn  from  it.    The  defendants  were  Josiah  and  Philip  Turner; 
William  Turner  was  not  a  defendant,  an4  the  terms,  the  said 
defendants,  could  not  include  him.     There  was  no  variance 
between  the  contract  declared  upon  in  the  second  count,  and 
the  contract  proved  upon  the  trial,  with  respect  to  the  parties 
thereto.     Schimmelpennick  v.  Turner,  6  Peters,  1 . 

2.  The  omission  to  set  forth  in  a  declaration  the  manner  of  pay- 
ment prescribed  in  a  contract,  cannot  be  taken  advantage  of  as 
a  variance,  if  no  question  arises  in  the  case  upon  that  part  of 
the  contract.     Cruyon  y.  Lewis ^  7  Wend.  26. 

3.  A  plea  by  a  vender  that  he  was  not  requested  to  convey,  and 
that  he  did  not  refuse,  is  bad  for  duplicity  on  special  demurrer. 
Connelly  v.  Pierce;  7  Wend.  129. 

4.  Where,  in  a  suit  by  an  endorsee  of  a  promissory  note,  the  de- 
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iendants  pleaded  a  set-off,  averring  that  the  note  was  ^  pro- 
perty of  the  payee,  that  the  plaintiff  was  a  mere  nominal  party, 
and  that  the  note  was  transferred  to  him  for  the  purpose  of  de- 
priving the  defendants  of  their  set-off;  and  the  plaintiff  replied 
simply  that  the  note  was  his  property,  and  not  the  property  oi 
the  payee,  without  traversing  the  corrupt  transfer  of  the  note, 
it  was  held,  that  by  the  pleadings  the  plaintiff  was  to  be  consid- 
ered as  having  admitted  the  corrupt  transfer  of  the  note,  and 
the  existence  of  the  set-off.  And  it  was  further  held,  admit- 
ting the  plea  to  have  been  interposed  previous  to  the  revised  stat- 
utes of  N.Y.  going  into  effect,  that  the  plaintiff  having  taken  issue 
upon  it,  he  was  precluded  from  objecting  that  a  plea  of  set-off 
was  not  allowable.  Savage  v.  Davis  S^  Campbell,  7  Wend.  223. 

5.  Where  a  party  is  bound  by  contract  to  give  such  security  for 
the  performance  of  covenants  as  shall  be  approved  by  a  third 
person,  the  giving  security  is  a  condition  precedent  to  the 
bringing  of  an  action ;  an  averment  that  the  party  was  ready 
and  willing  to  give  the  security,  but  that  it  was  not  required  of 
him,  is  not  enough.  Mclntire  v.  Clark  4*  Morris,  7  Wend.  330. 

6.  In  an  action  on  a  bond  requiring  the  assignment  of  breaches  of 
the  condition,  the  plaintiff,  since  the  revised  statutes  of  N.  Y.,  is 
bound  to  assign  his  breaches  in  the  declaration,  and  can  no 
longer,  as  was  the  former  practice,  assign  them  in  the  replica- 
tion or  upon  the  record.     Reed  v.  Drake,  7  Wend.  345. 

7.  In  an  action  against  a  collector  of  taxes  and  his  sureties  for 
not  paying  over  moneys  received  by  him,  the  averment  that  the 
moneys  were  received  by  him  by  virtue  of  a  warrant  issued  and 
delivered  to  him,  cannot  be  traversed,  unless  it  be  pleaded  that 
he  had  the  right  to  receive,  and  did  in  fact  receive  the  moneys 
by  virtue  of  some  other  authority  ;  in  which  case,  as  the  ques- 
tion is  presented  under  which  authority  the  money  was  received, 
it  is  matter  of  fact  and  the  receipt  of  the  money  by  virtue  of  the 
warrant  may  be  traversed  —  thus,  where  the  trustees  of  a  village 
were  bound  to  demand  taxes  before  acquiring  the  right  to  issue 
a  warrant  to  enforce  the  collection  of  them,  and  they  sued  the 
collector  of  the  village  and  his  sureties  for  non-performance  of 
his  duties  as  collector,  averring  that  moneys  were  received  by 
him  by  virtue  of  a  warrant  issued  by  them  ;  it  was  held,  that 
the  defendants,  on  alleging  that  the  collector  was  appointed  to 
demand  and  receive  the  money,  and  averring  that  the  moneys 
were  received  by  him  by  virtue  of  such  appointment,  might 
traverse  the  allegation  that  the  moneys  were  received  by  virtue 
of  the  warrant.      Trustees  of  RocJiester  v.  Symonds,  7  Wend. 
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S.  In  such  action  it  is  not  necessary  to  aver  a  previoos  demand 
and  refusal  to  pay  the  taxes  by  the  taxable  inhabitants ;  the 
process  being  regular  upon  its  face,  and  the  officer  entitled  to 
protection  in  its  execution,  he  has  no  right  to  inquire  into  its 
regularity.    lb. 

9.  In  declaring  on  a  justice's  judgment  of  a  sister  state,  the  statute 
giving  jurisdiction  to  the  justice  must  be  pleaded.  SJteldon  v» 
Hopkins,  7  Wend.  435. 

10.  When  the  third  day  of  grace  falls  on  Sunday,  a  note  may  be 
protested  on  the  second  day,  and  it  is  not  necessary  to  aver- in 
the  declaration  that  the  third  day  happened  on  Sunday.  Me- 
chanics' 4*  Farmers'  Bonk  v.  Gibson^  7  Wend.  460. 

11.  Non  est  factum  and  a  special  plea  of  erasure  may  be  pleaded 
to  same  action.      Tindall  v.  Bright,  I  Minor,  103. 

12.  A  plea  that  a  note  was  for  money  won  at  gaming,  needs  not 
state  the  kind  of  game.     Jordan  v.  Locke,  1.  Minor,  254. 

See  Assumpsit,  2;  Bills  of  Exchange,  &[,c,  11;  Writ  or 
Right,  1. 

POSSESSION. 

A  possession  taken  under  a  junior  patent,  which  interferes  with  a 
senior  patent,  the  lands  covered  by  which  are  totally  unoccu- 
pied by  any  person  holding  or  claiming  under  it ;  is  not  limited 
to  the  actual  inclosure,  but  is  coextensive  with  the  boundaries 
claimed  under  such  junior  patent.  Lessee  of  Sicard  v.  Davis , 
6  Peters,  124. 

PRACTICE  IN  SUPREME  COURT  OF  U.  S. 

1.  The  bringing  up  with  the  record  of  the  proceedings  in  the  cir- 
cuit court,  the  charge  of  the  court  at  large,  is  a  practice  which 
the  Supreme  Court  has  often  disapproved,  and  deems  incorrect. 
Conard  v.  The  Pacific  Insurance  Company,  6  Peters,  262. 

2.  Motion  to  dismiss  a  writ  of  error  on  the  ground  that  one  of  the 
matters  put  in  issue  in  the  court  below  did  not  appear  by  the 
record,  to  have  been  decided  :  Refused,  as  the  issue  which  was' 
found  by  the  jury,  made  the  plea,  upon  which  no  issue  appears 
to  have  been  decided,  immaterial.  Dufau  v.  Couprey's  Heirs, 
6  Peters,  170. 

3.  Ejectment.  The  declaration  described  the  property  for  which 
the  suit  was  instituted  as  *  lying  between  Water  street  and  the 
river  Monongahela,  with  the  appurtenances,  situate  and  being 
in  the  city  of  Pittsburgh.'  The  jury  found  a  general  verdict 
for  the  plaintiff;  and  the  defendants  assigned  for  error,  that  the 
verdict,  being  general,  is  void  for  the  want  of  certainty.  By  the 
court :  This  must  be  considered  as  an  exception  to  the  suffi- 
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cieacy  of  the  declaratton ;  as  any  other  matter  embfaoed  in  it 
might  ha?e  been  considered  on  a  motion  for  a  new  trial,  but 
cannot  now  be  noticed.  Barclay  v.  HowMs  Lessee,  6  Peters, 
496. 

4.  In  respect  to  suits  at  common  law,  the  laws  of  the  United  States 
have  adopted  the  forms  of  writs  and  executions,  and  other  pro- 
cess, and  the  modes  of  proceeding  authorized  and  used  under 
the  State  laws,  subject,  however,  to  such  alterations  and  addi- 
tions as  may  from  time  to  time  be  made  by  the  courts  of  the 
United  States.  But  writs  of  execution  issuing  from  the  courts 
of  the  United  States  in  virtue  of  those  provisions,  are  not  con- 
trolled or  controllable,  in  their  operation  or  effect,  by  any  col- 
lateral regulations  and  restrictions  which  the  State  laws  have 
imposed  upon  the  State  courts  to  govern  them  in  the  actual  use, 
suspension  or  superseding  of  them.  Such  regulaticms  and  re- 
strictions are  exclusively  addressed  to  the  State  tribunals,  and 
have  no  efficacy  in  the  courts  of  the  United  States,  unless 
adopted  by  them.  Boyle  v.  Zacharie  and  Turner,  6  Peters, 
648. 

5.  There  is  no  impossibility  or  impracticability  in  courts  making 
such  rules  in  relation  to  the  filing  of  the  pleadings,  and  the 
joining  of  issues  in  action  for  duties  on  merchandise,  as  will 
enable  the  causes  to  be  heard  and  tried  upon  the  merits,  and  a 
verdict  found  at  the  return  term  of  the  court.  £x  parte  Da»en- 
part,  6  Peters,  661. 

B.  After  a  writ  of  error  had  been  taken  to  the  Supreme  Court,  in 
an  indictment  found  and  tried  in  the  circuit  coortJbr  the  east- 
em  district  of  Pennsylvania,  a  nolle  prosequi  was  entered  in  that 
court,  by  order  of  the  President  of  the  United  States,  and  a  copy 
of  the  same  having  been  filed  in  the  office  of  the  clerk  of  the 
Supreme  Court,  the  court,  on  motion  of  the  attorney-general, 
dismissed  the  cause.  The  United  States  v.  PhUlips,  6  Peters, 
776. 

PRIORITY  OF  THE  UNITED  STATES. 

The  priority  of  the  United  States  extends  as  well  to  debts  by  bonds 
for  duties  which  are  payable  after  insolvency  or  decease  of  the 
obligor,  as  to  those  actually  payable  or  due  at  the  period  thereof. 
The  United  States  v.  The  State  Bank  of  North  CaroUna,  6 
Peters,  29. 

PRINCIPAL  AND  AGENT. 

1.  Authority  by  a  husband  to  his  wife  to  give  notes,  will  not  sub- 
ject the  husband  to  the  payment  of  a  note  given  by  the  wife,  in 
^'vn  same,  without  reference  in  the  body  of  ^e  note,  or  in 
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the  Mgnatare,  to  the  husband :  A  note,  to  be  binding  in  soch 
case,  must  purport  on  its  fkoe  to  have  been  given  by  the  wife, 
as  the  agent,  or  on  the  behalf  of  the  husband.  Minard  v. 
Mead,  7  Wend.  68. 
2.  Where  the  agent  of  an  insolvent  transportation  company  in-^ 
duced  a  creditor  of  the  company  to  part  with  the  possession  of 
property,  upon  which  he  would  have  had  a  lien  for  his  debt 
had  ft  remained  with  him,  oo  the  promise  to  place  <^her  pro- 
perty in  his  possession,  with  the  right  to  retain  the  same  until 
the  debt  was  paid,  it  was  holden  in  an  action  against  him  for 
the  non*performance  of  such  promise,  that  the  question  was 
properly  submitted  to  the  jury  to  determine  whether  his  promise 
was  individual  and  personal,  or  whether  it  was  made  as  the 
ageut  of  the  company ;  and  the  jury  having  found  that  it  was  a 
personal  contract,  the  court  refused  to  set  aside  the  verdict. 
Cimningkam  v.  Souhs,  7  Wend.  106. 

3.  An  agent  renders  himself  personally  responsible  where  he 
makes  a  contract  upon  terms  which  he  knows  he  has  no  author- 
ity to  agree  to,  although  the  contract  be  made  in  the  line  of 
his  business  as  agent.     Meech  v.  Smith,  7  Wend.  31^. 

4.  An  agent  for  a  transportation  company,  who  contracts  to  trans- 
port merchandise,  and  to  receive  payment  for  the  same  in  a  credit 
to  be  given  by  the  person  employing  him,  on  a  demand  against 
third  persons,  is  personally  responsible,  if  he  had  no  authority 
to  make  such  contract,  and  his  principals  refuse  to  affirm  it,, 
aiid  compel  payment  of  the  full  price  of  transportation.     76. 

5.  Ahhough  the  agreement  of  the  agent  thus  to  pay  the  debt  of 
third  persons  be  by  parol,  the  benefit  arising  from  the  contract 
is  a  new  and  sufficient  consideration,  to  take  the  cause  out  of 
the  statute  of  frauds,     lb, 

6.  A  ful^lment  of  such  contract  may  be  enforced  against  the 
agent  in  an  action  of  assumpsit.     lb, 

7.  An  agent  authorized  to  bargain  and  sell  lands,  has  no  right 
under  such  power  to  grant  a  license  to  the  purchaser,  previous^ 
to  a  conveyance,  to  enter  and  cut  timber,  although  such  license 
be  given  with  a  bona  fide  intent  to  effect  the  sale  of  the  lands. 
Hubbard  v.  Ehner,  7  Wend.  446. 

8»  The  admissions  of  an  agent,  made  subsequent  to  the  time  of 
the  entering  into  a  contract  in  reference  to  the  subject  matter 
of  the  contract,  are  inadmissible  in  evidence,     lb, 

RECORDING  OF  DEEDS. 

1.  The  act  of  the  legislature  of  Kentucky,  of  1796,  respecting^ 
conveyances,  restrains  the  right  to  convey  property  by  certain 
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rules  which  it  prescribes,  and  which  are  deemed  necessary  far 
p«blio  coiiTenieooe.  The  original  right  to  convey  propeny  re- 
mains unimpaired,  except  so  far  as  it  is  abridged  by  the  sutate. 
Lessee  of  Sicard  y.  Davis,  6  Peters,  124. 

2.  The  first  section  of  the  act  can  apply  only  to  purchasers  of  the 
title  asserted  by  the  conv^ance,  and  to  the  creditors  of  the 
party  who  has  made  it.  It  protects  such  purchasers  from  a 
con?eyance  of  which  they  had  no  notice,  and  which,  if  known, 
would  have  prevented  their  making  the  purchase ;  because  it 
would  have  informed  them  that  the  title  was  bad,  that  the  ven- 
dor had  nothing  to  sell.  But  the  purchaser  from  a  different 
person,  of  a  different  title,  claimed  under  a  different  patent, 
would  be  entirely  unconcerned  in  the  conveyance.  To  him  it 
would  be  entirely  unimportant,  whether  this  distinct  conflicting 
title  was  asserted  by  the  original  patentee,  or  by  his  vendor. 
The  same  general  terms  are  applied  to  creditors  and  to  pur- 
chasers; and  the  word  creditors,  can  mean  only  the  creditors 
of  a  vendor,     lb, 

3.  Under  that  statute  the  only  requisites  to  a  valid  conveyance  of 
lands  are,  that  it  shall  be  in  writing,  and  shall  be  sealed  and 
delivered.     Jb, 

4.  The  acknowledgement,  and  the  proof  which  may  authorize 
the  admission  of  the  deed  to  record,  and  the  recording  thereof, 
are  provisions  which  the  law  makes  for  the  security  of  creditors 
and  purchasers.  They  are  essential  to  the  validity  of  the  deed 
as  to  persons  of  that  description,  not  as  to  the  grantor.  His 
estate  passes  out  of  him  and  vests  in  the  grantee,  as  far  as  re- 
spects himself,  as  entirely,  if  the  deed  be  in  writing,  sealed  and 
delivered,  as  if  it  be  also  acknowledged,  or  attested  and  proved 
by  three  subscribing  witnesses,  and  recorded  in  the  proper 
court.  In  a  suit  between  them,  such  a  deed  is  completely  ex- 
ecuted, and  would  be  conclusive,  although  never  admitted  to 
record,  nor  attested  by  any  subscribing  witness.  Proof  of  seal- 
ing and  delivering  would  alone  be  required ;  and  the  acknow- 
ledgement of  the  fact  by  the  party  would  be  sufficient  proof  of 
it.    lb. 

5.  Deeds  for  lands  in  the  district  of  Columbia,  executed  by  an 
insolvent  debtor,  under  the  insolvent  laws  of  the  State  of  Penn- 
sylvania, and  under  and  in  conformity  with  the  insolvent  laws 
of  the  State  of  Maryland,  not  having  been  enrolled  in  the  gen- 
eral court  where  the  lands  lie ;  ar^e,  in  a  legal  sense,  mere  nul- 
lities, and  incapable  of  passing  the  lands  described  in  them. 

^•W'*  Lessee  v.  Birth,  6  Peters,  302. 
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REFERENCE  AND  REFEREES. 

A  report  of  referees  will  not  be  set  aside  unless  clearly  against 
the  weight  of  evidence.  Dock's  admWs,  v.  St,  Jamti*  Church, 
7  Wend.  178. 

REMAINDER. 

A  remainder  may  be  limited  after  a  life  estate  in  personal  proper- 
ty.    Smith  V.  BeU,  6  Peters,  68. 

REPLEVIN. 

1.  Replevin  will  not  lie  for  property  taken  by  virtue  of  a  warrant 
for  the  collection  of  any  tax,  assessment  or  fine,  in  pursuance 
of  any  statute  of  the  state.  The  People  v.  Albany  C,  P.  7 
Wend.  485. 

2.  Action  of  replevin  does  not  lie  in  Alabama.  Smith  v.  Crockett, 
1  Minor,  227. 

SALE  OF  CHATTELS. 

1.  A  delivery  of  property  to  the  vendee,  to  be  put  in  a  marketable 
condition,  and  to  be  paid  for  thereafter  by  weight  to  be  subse- 
quently ascertained,  is  a  conditional  delivery,  and  does  not  pass 
the  right  of  property  to  the  vendee  ;  so  held,  where  the  owner 
of  a  pair  of  fat  cattle  contracted  with  a  butcher  to  sell  them  to 
him  at  a  given  price  per  quarter,  the  butcher  to  take  the  cattle, 
prepare  them  for  slaughtering,  slaughter' them,  take  the  quarter's 
to  market,  weigh  them,  and  pay  for  the  cattle  the  amount  the 
quarters  would  come  to  at  $7  50  per  100  wt.,  and  where  the 
cattle  were  taken  from  the  possession  of  the  butcher  by  a  cred- 
itor of  his  under  an  execution  for  an  antecedent  debt.  Ward 
V.  Shaw,  7  Wend.  404. 

2.  Whether  the  rights  of  the  vendor  in  such  a  case  would  be  the 
same,  where  a  new  credit  was  given  to  the  vendee  in  conse- 
quence of  the  possession  of  the  property  by  him  ?     Quere.    lb. 

3.  In  the  sale  of  personal  property,  where  any  thing  remains  to 
be  done  before  the  sale  can  be  considered  as  complete,  whether 
to  be  done  by  the  vendee  or  the  vendor,  as  between  the  par- 
ties themselves  the  right  of  property  does  not  pass,  although  the 
property  itself  is  placed  in  the  possession  of  the  vendee.     lb, 

SEAMEN'S  WAGES. 

1.  The  contract  of  a  seaman  for  his  wages,  is  a  distinct  contract, 
although  he  may  sign  the  same  shipping  articles  with  others. 
fie  is  not  understood  to  contract  jointly,  or  to  incur  responsi- 
bility for  any  other.  The  contract  is  so  contemplated  by  the 
act  of  congress.     Oliver  v.  Alexander,  6  Peters,  143. 

2.  Every  seaman  may  sue  severally  in  a  court  of  common  law  for 
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his  wages.     But  a  different  practice  prevaiis  in  the  adain^y 
•0  a  special  favor  and  peculiar  prt? ilege  to>  seaoieD.     lb. 
3«  Although  Iho  libel  is  joittt  in  its  foriD,  the  contract  is  always 
treated  as  a  several  distinct  contract  with  each  seaman.    A. 

4.  The  defence  which  is  good  against  one  seaman,  may  be  wholly 
inapplicable  to  another.  Ooe  may  have  been  paid;  another 
may  not  have  performed  the  service;  and  another  may  have 
forfeited  in  whole  or  in  part  his  claim  to  wages.  But  no  decree 
whatever,  which  is  made  in  regard  to  such  claims,  can  possibly 
avail  to  the  prejudice  of  the  merits  of  others,  which  do  not  fall 
within  the  same  predicament.  And  wherever,  from  the  nature 
of  the  defence,  it  is  inapplicable  to  the  whole  crew,  the  answer 
invariably  contains  separate  averments,  and  is  applied  to  each 
claim,  according  to  its  own  peculiar  circumstances.     76. 

5.  The  decree  follows  the  same  rule,  and  assigns  to  each  seamaBy 
severally,  the  amount  to  which  he  is  entitled,  and  dismisses  the 
libel  as  to  those,  and  those  only,  who  have  maintained  no  right 
to  the  interposition  of  the  court  in  their  favor,    lb. 

6.  The  whole  proceeding,  though  it  assumes  the  ibrni  of  a  joint 
suit,  is  in  reality  a  mere  joinder  of  distinct  causes  of  action  by 
distinct  parties,  growing  out  of  the  same  contract;  and  bears 
some  analogy  to  the  known  practice  at  common  law  of  consol- 
idating actions  founded  on  the  same  policy  of  insurance.  The 
act  of  congress  adopts  and  sanctions  the  practice,     lb, 

SEAL. 

Scroll  not  a  seal  unless  the  intention  to  seal  be  expressed  in  the 
body  of  the  instrument.     Lee  v.  Adkins,  1  Minor,  187. 

SET-OFF. 

It  seems  that  demands  against  individual  members  of  a  firm  may 
be  set-o(F  against  demands  of  the  firm,  if  the  course  of  dealing 
of  the  firm  in  receiving  such  demands  in  payment  is  uniform, 
and  so  notorious  that  individuals  dealing  with  them  must  be 
supposed  to  have  had  reference  to  it  in  their  transactions  with 
the  firm.     Evemgkim  v.  Enswerth,  7  Wend.  326. 

SHERIFF. 

Where  a  bail  bond  is  taken  on  the  arrest  of  a  defendant,  condi- 
tioned for  his  appearasce  at  the  return  of  a  writ,  but  uader  the 
express  agreement  that  it  shall  be  considered  only  as  security 
for  his  forthcoming  on  the  day  succeeding  the  arrest  uidess 
other  or  additional  bail  be  giren,  and  such  bail  be  not  given, 
the  officer  making  the  arrest  may  retake  the  (tefeadaot.  Aoa- 
sm  V.  Noyei,  7  We»d.  188. 
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SLANDER. 

1.  In  slander,  where  the  charge  is  felony ,  a&d  the  de&ndftiU  has 
neither  pleaded  or  giren  notice  of  justifieation,  evidence  that 
the  charge  related  to  a  transaction,  in  which,  if  the  defendant 
was  an  actor,  it  hy  no  means  followed  that  he  was  innocent  of 
the  crime  imputed  to  him,  is  inadmissiJ^le.  Lam  ¥.  WdU,  7 
Wend.  175. 

2.  So,  also,  where  there  is  no  ambij[uity  in  words  chargiog  a 
felony,  the  ^estion  whether  the  plaintiff  was  guilty  of  a  felony, 
or  only  a  trespass  in  the  transaction  alluded  to,  is  not  a  proper 
subject  of  consideration  for  the  jury,  unless  the  transaction 
manifestly  shews,  that  in  relation  to  it  a  felony  could  not  have 
been  committed,    lb. 

3.  ISUnder  will  not  lie  for  words  spoken  of  a  person  in  th^  dis- 
charge of  official  duties,  if  the  office  has  ceased  at  the  time  of 
the  speaking  of  the  words.     Forward  v,  Adams,  7  Wend.  204. 

4.  In  slander,  where  the  charge  was  felony,  in  reference  to  a 
transaction  innocent  in  itself,  and  so  understood  by  several 
persons,  it  was  held  that,  as  it  was  fairly  to  be  inferred  that 
others  were  present  at  the  time  of  the  speaking  of  the  words, 
and  as  the  words  were  spoken  in  reference  to  a  transaction,  the 
subject  of  felony,  and  no  explanation  accompanied  the  speaking, 
showing  that  the  charge  did  not  amount  to  felony,  the  action 
was  maintainable.     Phillips  v.  Barber,  7  Wend.  439. 

5.  Charging  crime  against  nature,  not  actionable.  Coburn  v. 
Harwood,  1  Minor,  93. 

TERRITORIAL  GOVERNMENT. 

1.  The  government  of  the  territory  of  Michigan  bad  power  in 
1817,  under  the  law  organizing  the  territory,  to  incorporate  a 
banking  company.  N.  B.  This  was  the  unanimous  decision 
of  the  court,  although  Chancellor  Walworth  questioned  the 
power,  and  based  his  opinion  principally  upon  the  acquiescence 
of  the  congress  of  the  United  States.  Williams  v.  The  Bank 
of  Michigan,  7  Wend.  539. 

2.  It  seems,  that  the  power  given  by  the  ordinance  of  congress  of 
13th  July,  1787,  to  the  territorial  governments,  to  adopt  the 
laws  of  the  original  states,  extends  to  the  adoption  of  the  lawfl 
«)f  any  state  in  the  union,  in  existence  at  the  time  of  such 
adoption,    lb. 

TOWN  MEETINGS. 

The  electors  of  towns  in  New  York  may,  at  their  annual  town 
meetings,  adopt  such  rules  and  regulations  as  they  think  proper, 
for  improving  lands  owned  by  the  town,  and  bt  makiug  fences 
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*  aroand  the  stine ;  but  sach.  roles  and  regulations  cannot  be 

adopted  at  a  special  town  meeting.     The  People,  ex  rel.  Adtxitt 

t.  Works,  7  Wend.  466. 
TRESPASS. 
For  entering  plaintiff's  boose  onder  pretence  of  searching  for 

stden  goods,  injorj  to  reputation  may  be  proved.     Anonymous, 

1  Minor,  62. 
TRIAL  AND  ITS  INCIDENTS. 

1.  An  exception  to  a  charge  of  a  jodgfe,  after  a  jury  hare  with- 
drawn, will  not  be  receiyed.  Life  and  Fire  y.  Meckamc  Ins. 
Co.  7  Wend.  31. 

2.  Where  a  coont  in  a  declaration  contains  an  admission  of  a  fact 
bearing  open  the  right  of  action,  and  a  nolle  prosequi  is  entered 
as  to  soch  coont  on  the  triaL  it  is  considered  as  stricken  out  of 
the  declaration,  except  so  far  as  it  is  referred  to  in  other  counts. 
Brown  v.  Fteier,  7  Wend.  301. 

8.  A  court  in  the  exercise  of  sound  discretion  may  require  coun- 
sel to  state  the  substance  of  evidence  offered  to  be  giren,  so  as 
to  enable  them  to  judge  of  its  materiality  and  relevancy,  and  a 
court  of  review  will  not  control  an  inferior  tribunal  in  the  exer- 
cise of  such  discretion.     Roy  v.  Targee,  7  Wend.  359. 

TROVER. 

1.  Trover  will  lie  by  a  son  entitled  to  succeed  to  the  possession  of 
personal  estate  on  the  decease  of  his  father,  where  it  does  not 
appear  that  administration  has  been  granted ;  especially  where 
the  right  of  the  plaintiff  to  the  property  claimed  has  been  ad- 
mitted.   Hyde  v.  Stone,  7  Wend.  354. 

2.  Trover  will  lie  by  one  tenant  in  common  against  another,  for 
the  loss  or  destruction  of  personal  property  while  in  his  posses- 
sion,    lb. 

3.  Interest  may  be  given  by  way  of  damages  in  trover ;  and  where 
the  suit  IS  by  an  infant,  the  time  is  not  limited  to  six  years,  lb, 

4.  Trover  will  not  lie  by  one  tenant  in  common  of  a  chattel  against 
another,  simply  because  the  latter  claims  to  be  the  exclusive 
owner,  and  locks  up  the  property — a  loss,  destruction  or  sale 
must  be  shown.     Gilbert  v.  Dicker  son,  7  Wend.  449. 

USURY. 

Discounting  a  business  note  in  New  York  at  more  than  seven  per 
cent,  interest,  is  not  a  usurious  transaction  ;  a  note  valid  in  its 
inception  may  be  bought  and  sold  as  a  chattel,  at  its  value,  real 
or  supposed.  Kent  v.  Walton,  7  Wend.  256;  and  Cram  v. 
Hendricks,  569. 

See  Bills  of  Exchange,  &c.  16. 


Digitized  by  CjOOQIC 


1 8^.]  Digeit  of  Recent  Deciiicm.  43 1 

VARIANCE. 

1.  A  record  pf  a  judgment  statiDg  a  recorery  in  trespass  lor 
$102  64,  cannot  be  given  in  evidence  in  support  of  an  averment 
in  an  action  for  breach  of  covenant  for  quiet  enjoyment,  that 
the  recovery  was  $600.      Webb  v.  Alexander,  7  Wend.  281. 

2.  Declaration  for  money  had  and  received,  sustained  by  proof 
that  the  plaintiff,  a  public  officer,  by  mistake  gave  receipt  for 
money :  Smith  v.  Seaton,  1  Minor,  75. 

3.  On  a  note  of  defendant,  is  sustained  by  proof  of  note  in  her 
name  as  executrix,  and  signed  by  an  agent  Baldwin  v.  SUb- 
bins,  1  Minor,  180. 

4.  On  a  promissory  note,  or  insimul  computassent,  is  sustaind  by  a 
due  bill.     Johnson  v.  Johnson,  1  Minor,  263. 

5.  On  a  promissory  note,  acknowledging  money  due  to  the  plaintiff, 
and  promising  to  pay  to  C.  is  sustained  by  a  note  to  the  plaintiff, 
to  pay  C.  a  sheriff,  to  satisfy  an  attachment.  Bowie's  admCr, 
V.  Foster^  1  Minor,  264. 

6.  Material  variances.  —  Declaration  that  the  defendant,  by  his 
note  in  writing,  promised  to  pay  the  plaintiff,  is  not  supported 
by  a  letter  from  the  defendant  to  F.  D.  stating  that  he  has  agreed 
to  pay  the  plaintiff  $78,  and  requesting  F.  D.  to  pay  it.  Jfc- 
Goffin  V.  Wesibrooh,  1  Minor,  58. 

7.  Note  of  Fhilip  Taylor  declared  on ;  note  signed  Pilip  Taylor 
may  be  given  in  evidence.     Taylor  v.  Rogers,  1  Minor,  197. 

VENDOR  AND  VENDEE. 

1.  A  vendor  of  land,  who  has  covenanted  to  convey  by  a  day  cer- 
tain, is  not  in  default  until  the  party  who  is  to  receive  the  con- 
veyance, being  entitled  thereto,  has  demanded  it,  and  having 
waited  a  reasonable  time  to  have  it  drawn  and  executed,  has 
made  a  second  demand.  The  purchaser  may,  it  seems,  avoid 
the  necessity  of  a  second  demand,  by  tendering  on  the  first  de» 
mand  a  deed  prepared  for  execution.  Connelly  v.  Pierce,  7 
Wend.  129. 

2.  A  vendor,  bound  to  give  a  deed  by  a  day  certain,  must  be  at 
the  expense  of  having  it  drawn,  but  is  not  obliged  to  have  it 
prepared  until  it  is  demanded.     lb, 

WILL. 

1.  The  testator's  will  was  as  follows :  the  will  of  B.  G.  contained 
the  following  clause :  '  also,  I  give  to  my  wife  Elizabeth  Good- 
win, all  my  personal  estate  whatsoever  and  wheresoever,  and  of 
what  nature,  kind  and  quality  soever,  after  payment  of  my  debts,  * 
legacies  and  funeral  expenses,  which  personal  estate  I  give  and 
bequeath  unto  my  said  wife,  Elizabeth  Goodwin,  to  and  for  her 
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own  use  and  disposal  absolutely :  the  remainder  after  tier  de* 
cease  to  be  for  the  use  of  the  said  Jesse  Goodwin/  the  son  of 
the  testator.  Jesse  Qoodwin  took  a  vested  remainder  in  the 
personal  estate,  which  came  into  possession  after  the  death  of 
Elizabeth  Goodwin.    Smith  v.  BtU,  6  Peters,  66. 

52.  In  the  construction  of  ambiguous  expressions,  the  situatioo  of 
the  parties  maj  very  properly  be  taken  into  view.  The  ties 
which  connect  the  testator  with  his  legatees,  the  afiectioB  sub- 
sisting between  them,  the  motives  which  may  reasonably  he 
supposed  to  operate  with  him,  and  to  influence  him  in  the  dis- 
position of  his  property,  are  all  entitled  to  consideration  in  ex- 
pouDding  doubtful  words,  and  ascertaining  the  meaning  in  which 
the  testator  used  them.     lb. 

3.  It  is  stated  in  many  cases  that  where  there  are  two  intents, 
inconsistent  with  each  other,  that  which  is  primary  wiU  control 
that  which  is  secondary.    76. 

WITNESS. 

1.  When,  on  the  examination  of  a  witness  in  chief,  it  is  discov- 
ered that  he  is  interested  in  the  event  of  the  cause,  his  interest 
may  be  removed  by  a  release ;  afler  which  he  may  be  re-exam- 
ined.    Tollman  v.  Dutcker,  7  Wend.  180. 

2.  A  witness  is  not  permitted,  unless  under  special  circumstances, 
to  refresh  memory  by  examining  entries  which  the  plaintiff  has 
made  in  his  books.     Beddo  v.  Smith,  1  Minor,  397. 

WRIT  OF  RIGHT. 

1.  A  writ  of  right  cannot  be  sustained  by  a  devisee  upon  the 
seisin  of  bis  testator ;  and  accordingly  a  count  by  a  devisee 
claiming  the  premises  upon  the  seisin  of  the  devisor  was  ad- 
judged upon  demurrer  to  be  bad.  WiUiams  v.  Woodard^  7 
Wend.  260. 

2.  Leave  to  amend,  however,  was  given  upon  the  usual  terms.  i&. 
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Rules  and  Orders  of  the  Supreme  Court  of  the  United  Statesr 


Rule  No.  38. 


It  is  ordered  by  the  Court  that  hereafter  the  judges  of  the  circuit 
and  district  courts  do  not  allow  any  bill  of  exceptions,  which  shall 
contain  the  charge  of  the  court  at  large  to  the  jury,  in  trials  at 
cooimoD  law,  upon  any  general  exception  to  the  whole  of  such 
charge  ,*  but  that  the  party  excepting  be  required  to  state  dis* 
tinctly  the  several  matters  of  law  in  such  charge  to  which  he  ex* 
cepts ;  and  that  such  matters  of  law,  and  those  only,  be  inserted 
in  the  bill  of  exceptions,  and  allowed  by  the  court. 

Rule  No.  39. 

Mr.  Jones,  in  behalf  of  himself  and  other  members  of  this  bar^ 
inquired  of  the  court  whether  the  rule  of  this  court,  of  January 
term,  1831,  would  not  supersede  the  necessity  of  a  compliance 
with  the  requisites  of  Rule  No.  29,  of  February  term,  1821,  of 
this  court ;  and  whether  it  would  be  necessary  for  counsel  to  fur- 
nish the  court  with  printed  briefs  or  abstracts :  in  reply  to  which, 
Mr.  Chief  Justice  Marshall  informed  Mr.  Jones  and  the  bar,  that 
the  court  still  considered  a  compliance  with  the  requisites  of  Rule 
No.  29  necessary ;  and  that  the  court  expected  to  be  furnished,, 
by  counsel,  with  printed  briefs  or  abstracts  under  said  rule. 


The  Digest  of  recent  English  decisions  is  omitted  in  the  present  number 
for  want  of  room.    This  omission  will  be  supplied  in  the  next  number. 
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LEGISLATION. 


NEW  HAMPSHIRE. 

The  legislature  of  New  Hampshire,  at  its  June  session,  in  1831, 
passed  seventy-one  acts  and  sixteen  resolutions.  Of  the  acts, 
twenty-eight  are  public  acts. 

Ob.  40. — Equity.  An  act  was  passed,  giving  further  remedies 
in  equity.  It  provides  that,  in  all  cases  where  any  personal  pro- 
perty, deeds,  bonds,  notes,  bills,  d&c.  shall  be  withheld  from  the 
owner  so  that  they  cannot  be  '  come  at  to  be  replevied,'  the  justices 
of  the  superior  court,  on  application  by  bill,  petition,  &c.  may 
order  the  same  to  be  given  up,  or  compel  such  disclosures,  and 
make  such  orders,  &c.  as  equity  shall,  in  such  cases,  seem  to  re- 
quire. They  are  also  authorized  to  determine  in  equity  '  all  dis- 
putes between  copartners,  joint-tenants,  and  tenants  in  common, 
and  their  legal  representatives,'  in  cases  where  there  is  no  adequate 
remedy  at  law,  and  are  vested  with  the  powers  necessary  for  this 
purpose. 

Ch.  30. — Poor  Debtors.  The  limits  of  jail-yards  are  extended 
to  the  limits  of  the  respective  counties,  in  which  such  jails  are 
situated ;  no  person  hereafter  committed  to  prison,  on  execution 
founded  on  contract,  is  to  be  permitted  to  have  the  liberty  of  the 
jail-yard  longer  than  one  year  from  the  time  of  such  commitment ; 
if  he  *  shall  not  Within  that  time,  take  the  benefit  of  the  poor 
debtor's  oath,  or  pay  the  debt,  or  be  otherwise  legally  discharged, 
he  shall  be  liable  to  go  into  close  confinement.'  Any  person 
arrested  upon  execution  shall,  on  giving  bond  in  the  same  manner 
as  if  he  were  actually  committed  to  jail  on  the  execution,  be  dis- 
charged from  the  arrest,  and  shall  have  the  same  liberty  of  the 
jail-yard,  and  other  privileges,  as  if  he  had  actually  been  com- 
mitted and  given  bond  as  now  provided  by  law.  No  female  shall 
be  arrested  '  either  on  mesne  process  or  on  execution  founded 
upon  contract.' 

Ch.  47. — Highway,  When  any  new  highway  is  to  be  laid  out, 
the  court  of  common  pleas,  if  they  shall  be  of  opinion  that  the 
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highway  is  of  general  public  utility,  and  that  the  expense  of  con- 
structing it '  is  burdensome  to  any  town/  may  order  such  portion 
of  the  expenses  incident  to  such  town  '  as  to  said  court  may  seem 
reasonable,  not  exceeding  one  half  of  the  whole  expense,  to  be 
paid  by  the  county  in  which  such  town  is  situated.' 

Ch.  29. — Landlord  and  tenant,  *  When  the  tenant  or  occu- 
pant of  any  house,  &l,c,  shall  hold  such  house,  &c.  without  right, 
and  after  notice  in  writing  to  quit  the  same,'  the  landlord  may 
summon  such  tenant  before  a  justice  of  the  peace,  and  if  the  ten- 
ant shall  neglect  to  appear,  or  if,  after  issue  joined,  it  shall  be 
considered  by  the  justice  that  the  landlord  hath  sustained  his 
complaint, '  then  judgment  shall  be  rendered,  that  the  complainant 
have  possession  of  the  demanded  premises,  and  for  his  costs,  and 
thereupon  the  complainant '  shall  be  entitled  to  a  writ  of  possesh 
sion.  A  right  of  appeal  to  the  court  of  common  pleas  is  reserved ; 
but  the  appeal  must  be  claimed  within  two  hours  from  the  time  of 
rendering  the  judgment.  If  the  title  to  the  demanded  premises  is 
brought  into  question  by  the  pleadings,  the  action  is  to  be  entered 
in  the  court  of  common  pleas.  All  '  leases  at  will  and  tenancies 
at  sufterance'  may  be  terminated  by  either  party,  after  giving  to 
the  other  party  three  months  notice ;  and  where  the  rent  shall  be 
payable  more  frequently  than  quarterly,  *  the  notice  shall  be  suffi- 
cient if  it  be  equal  to  the  time  between  the  payments  thereof;' 
but  in  all  cases  of  neglect  to  pay  the  rent  due  and  in  arrear,  seven 
days  notice  to  the  tenant  shall  be  sufficient.  Nothing  in  this  act 
is  to  prevent  landlords  from  pursuing  the  common  law  and  statute 
remedies,  now  existing  in  the  State. 

Ch.  50. — ?<lotch  Road,  The  legislature  of  Maine  having  made 
an  appropriation  of  $  3000  for  the  purpose  of  repairing  the  road 
in  New  Hampshire  leading  from  Maine  through  the  notch  of  the 
White  Hills  to  Vermont,  on  condition  that  the  legislature  of  New 
Hampshire  give  their  consent  to  such  expenditure,  a  resolve  was 
passed  by  this  legislature  giving  such  consent. 

Ch.  22. — Partition  of  real  estate.  Where  any  married  woman, 
whose  husband  is  under  guardianship,  is  seised,  in  her  right,  of 
any  real  estate  in  this  State,  in  common  with  any  other  persons 
or  corporations,  such  married  woman  may  '  join  with  the  guardian 
of  her  husband,  in  making  partition  or  division  thereof  with  the 
other  tenants  in  common.' 

Ch.  60. — Militia,  A  resolution  was  passed,  by  which  the  sen- 
ators of  the  St^te  in  Congress  are  instructed,  and  the  representa- 
tives, are  requested,  to  use  their  exertions  to  procure  the  passage 
of  a  law  for  the  more  perfect  organization  of  the  militia.     The 
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gorernor  is  requested  to  transmit  copies  of  this  resolution  to  the 
goTemors  of  the  other  States,  to  be  submitted  to  the  legislatures 
thereof  for  their  consideration. 

Ch.  61. — Boundary  Line,  The  preamble  of  this  resolution 
states,  that  the  legislature  of  Vermont  have  authorized  the  execn- 
tiTe  of  that  State  to  adopt  such  measures  in  conjunction  with  the 
executive  of  New  Hampshire  as  may  be  deemed  expedient  to 
ascertain  the  boundary  line  between  the  two  States,  and  to  appoint 
commissioners  to  meet  commissioners  on  the  part  of  New  Hamp- 
shire, to  define  such  line ;  the  preamble  then  declares  that  this 
boundary  line  has  for  a  great  number  of  years  been  well  de&ned, 
'  and  the  river  Connecticut,  for  the  whole  extent  of  the  line  be- 
tween the  two  States,  conceded  to  be  within  the  limits  and  exclu- 
sive jurisdiction  of  the  State  of  New  Hampshire ; '  and  that  the 
legislature  of  New  Hampshire  is  not  sufficiently  informed  of  the 
nature  of  the  difficulty  to  warrant  the  appointment  of  commission- 
ers at  the  present  session.  It  was  therefore  resolved  that  the  gov- 
ernor be  requested  to  transmit  to  the  executive  of  Vermont  a  copj 
of  this  preamble  and  resolution,  and  to  communicate  to  the 
legislature  of  New  Hampshire,  at  the  next  session,  any  in/brraation 
he  may  receive  relative  to  this  subject. 

Ch.  36. — Societies.  Any  two  or  more  persons  may  associate 
together  for  the  purpose  of  forming  a  fire  engine  company,  a 
library  society,  a  singing  or  other  musical  society,  and  may  admit 
members  and  assume  a  name,  *  by  which  such  society  may  be 
known  and  distinguished  in  law ; '  the  *  agreement  of  association ' 
is  to  be  recorded  in  a  book  of  records  to  be  kept  by  the  clerk  of 
such  society,  and  the  substance  thereof  posted  up  in  the  town 
where  such  society  is  formed,  and  also  recorded  in  the  book  of 
records  kept  by  the  clerk  of  such  town ;  the  persons  so  associated 
are  thereby  constituted  a  '  body  corporate  and  politic,'  with  the 
usual  powers  and  duties  incident  to  corporations  of  a  similar 
nature;  the  property  of  such  society  is  not  to  exceed  $  1000  in 
value.  '  No  member  of  any  fire  engine  company  formed  under 
this  act  shall  be  exempt  from  performing  military  duty  in  the 
company  of  militia  to  which  he  may  belong,  if  his  exemption 
would  reduce  said  company  below  the  number  of  forty-two  rank 
and  file,  nor  unless  said  fire  engine  company  shall  own  and  pos- 
sess a  suitable  fire  engine.' 

Ch.  48. — Special  pleading.  This  act  was  passed  *  to  abolish 
special  pleading.'  In  all  pivil  actions  the  defendant  may  plead 
the  general  issue,  which  shall  be  joined  by  the  plaintiff,  and  either 
party  may  give  in  evidence  any  special  matter  in  support  or  de- 
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fence  of  the  action,  upon  fiKng  in  the  court  a  brief  statement  of 
such  special  matter,  either  of  law  or  of  fact,  within  such  time  as 
the  court  may  order,  of  which  statement  the  other  party  shall  be 
entitled  to  a  copy. 

Ch.  42. — Suffrage.  No  person  is  to  '  be  considered  as  having 
a  home  so  as  to  entitle  him  to  Tote  in  any  town,'  unless  he  shall 
hare  resided  in  the  town  where  he  may  offer  his  vote,  '  at  least 
thirty  days  immediately  preceding  the  day  on  which  the  meeting 
in  which  he  offers  to  vote  shall  be  holden.'  But  when  any  person 
shall  have  removed  into  any  town  *  with  his  family  and  goods,  with 
an  evident  intention  of  a  permanent  residence  therein,  and  it  shall 
80  appear  to  the  satisfaction  of  the  selectmen  and  the  moderator,' 
he  shall  be  permitted  to  vote  in  any  legal  town-meeting  thereof 

Ch.  26. — Tax,  An  act  was  passed  '  to  raise  the  sum  of  $45|000 
for  the  use  of  the  State,'  to  be  paid  into  the  treasury  on  or  before 
December  1,  1832. 

Incorporated  compcmies.  Acts  were  passed  for  the  incorporation 
of  two  savings  banks;  four  library  companies;  nine  manufacturing 
companies;  the  trustees  of  the  New  Hampshire  and  Vermont 
Methodist  Annual  Conference ;  five  fire  engine  companies ;  the 
Lyme  Aqueduct  Company ;  the  Walpole  and  Aiken's  academies ; 
two  bridge  companies ;  the  Beebes  River  Mining  Company  ;  and 
the  Dodge's  Falls  Canal  Company. 

At  the  session  of  the  legislature  in  June,  1832,  forty-five  acts 
and  fourteen  resolutions  were  passed. 

Ch.  73. — Bank  Shares,  Bank  shares  are  to  be  *  taxed,  in  all 
direct  taxes,  for  the  actual  amount  in  value  of  said  shares,  wheth- 
er the  same  be  mortgaged,  pledged,  or  conveyed  for  the  purpose 
of  securing  any  loans  obtained  thereon,  or  for  other  purposes.' 

Ch.  76. — Bears,  S^c.  An  act  was  passed,  granting  premiums 
for  killing  bears,  wild-cats,  foxes  and  crows. 

Ch.  86. — Bridge  and  Canal  Companies,  Whenever  any  tax 
shall  be  assessed  upon  *  any  bridge,  canal  or  other  company,  in- 
corporated by  law  with  power  to  receive  toll,  or  upon  any  person 
holding  such  franchise,'  the  franchise  may  be  taken  and  sold,  for 
the  payment  of  such  tax. 

Ch.  84. — Commiitees,  The  chairman  of  any  committee  of  the 
legislature,  or  the  person  acting  as  such  chairman,  is  authorized 
to  *  administer  the  oath  to  any  witness  who  may  be  called  before 
them,  to  testify  in  relation  to  any  st)bject  under  their  considera- 
tion.' 

J?eqf  and  dumb  persons.  The  sum  of  1500  dollars  is  appro- 
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priated  for  the  purpose  of  educating  indigent  deaf  and  dumb  child- 
ren belonging  to  this  state,  at  the  asylum  in  Hartford,  Conneo- 
ticut. 

Ch.  77. — Highways.  Whenever  any  highway  shall  be  laid 
out  for  the  accommodation  of  the  public,  through  lands  belonging 
to  any  minor  who  has  no  legal  guardian,  such  highway  may  be 
constructed  and  used  *  before  the  damages  assessed  by  the  select- 
men to  such  infant  shall  hare  been  paid  or  tendered,  and  the 
town  in  which  such  highway  shall  be  laid  out  shall  be  liable  to 
pay  the  damages  assessed  by  the  selectmen  as  aforesaid,  to  the 
guardian  of  such  infant,  when  a  guardian  shall  be  appointed,  or  to 
the  infant  himself,  when  he  shall  arrive  at  the  age  of  twenty-one.' 
Ch.  74. — Inspeciion  law.  An  act  was  passed,  to  regulate  the 
inspection  of  beef  and  pork  intended  to  be  exported  from  this 
state,  and  further  to  regulate  the  inspection  of  mackerel. 

Ch.  85. — Itmentorits.  Selectmen  are  required  to  return  to 
the  Secretary's  office,  on  or  before  November  21,  1832,  at  the 
charge  of  their  respective  towns,  an  inventory  of  the  polls  and 
ratable  estates  of  their  respective  towns;  which  inventories  shall 
contain  a  statement  of  the  lands,  cattle,  sheep,  horses,  mills, 
wharfs,  toll-bridges,  ferries,  carding  machines,  bank  stock,  value 
of  stock  in  trade,  the  sum  total  of  all  the  money  on  hand  and  at 
interest  more  than  the  party  pays  interest  for,  property  in  the 
public  funds,  chaises  and  other  wheel  carriages  of  pleasure, 
&c.  d&c. 

Ch.  80. — Mortgages  of  personal  property.  No  mortgage  of 
personal  property  hereafler  made,  shall  be  valid  against  any  other 
person  than  the  parties  thereto,  unless  possession  of  the  mort- 
gaged property  be  delivered  to  and  retained  by  the  mortgagee,  or 
unless  the  mortgage  be  recorded  in  the  office  of  the  clerk  of  the 
town  where  the  mortgager  shall  reside  at  the  time  of  making  the 
same.  But  nothing  in  this  act  is  to  affect  any  transfer  of  property 
under  bottomry  or  respondentia  bonds,  or  of  any  ship  or  goods  at 
sea  or  abroad,  if  the  mortgagee  shall  take  possession  thereof  as 
soon  as  may  be  after  the  arrival  of  the  same  in  this  state. 

Ch.  83. — Prisoners.  Whenever  it  shall  appear  to  the  sheriff  of 
any  county  to  be  expedient,  on  account  of  the  prevalence  of  any 
contagious  disease,  or  for  the  purpose  of  rebuilding  or  repairing 
any  jail  in  such  county,  to  remove  any  persons  confined  in  such 
jail,  the  justices  of  the  Supreme  Court,  or  any  two  of  them  in  va- 
cation, are  authorized  to  order  such  removal  to  any  other  jail  in 
the  same  or  any  adjoining  county;  and  the  justices  are  also 
authorized  to  remand  them  to  the  place  where  they  were  origin- 
^d,  unless  they  are  discharged  according  to  law. 
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Ch.  72. — RepUvin,  When  goods  exempted  from  attachment 
shall  be  attached  upon  mesne  process,  or  when  such  goods  have 
been  so  attached  and  shall  remain  under  the  control  of  the  officer 
so  attaching  the  same,  and  before  they  are  taken  in  execution, 
the  owner  or  the  person  out  of  whose  possession  they  were  taken, 
may  replevy  the  same.  If  the  officer  so  attaching  such  goods 
shall  have  put  them  into  the  hands  of  a  third  person,  the  officer 
having  the  writ  of  replevin,  after  a  demand  made  upon  such  third 
person  to  deliver  up  the  same  and  his  refusal  so  to  do,  is  author- 
ized to  enter  the  close  or  building  of  such  third  person  and  replevy 
them. 

Incorporated  Companies.  Acts  were  passed  for  the  incorpora- 
tion of  the  Newmarket  Savings  Bank ;  the  proprietors  of  the 
meeting  house  of  the  First  Baptist  Society  in  Dunstable ;  the 
Rockingham  Mutual  Fire  Insurance  Company ;  seven  manufac- 
turing companies  ;  the  Amherst  Steam  Mill  Company ;  the  Win- 
nepiseogee  Steamboat  Company ;  the  Portsmouth  Whaling  Com- 
pany ;  and  the  Cocheco  Aqueduct  Association. 


NEW  YORK. 

Three  hundred  and  thirty-five  acts  and  nine  resolutions  were 
passed  at  the  fifty-fifth  session  of  the  legislature  of  New  York, 
begun  on  January  8,  1832.  They  are  printed  in  an  octavo 
volume,  containing  639  pages. 

Ch.  295. — Abatement  of  suits.  This  act  was  passed  to  prevent 
the  abatement  of  suits  by  or  against  corporations,  in  case  of  their 
dissolution  during  the  pendency  of  such  suits. 

Ch.  S(iS.—Agriculturql  Society.  The  New  York  State  Agri- 
cultural Society  was  incorporated,  for  the  purpose  of  improving 
'  the  condition  of  agriculture,  horticulture,  and  the  household  arts.' 

Ch.  20. — Annual  Conference  Society.  An  act  was  passed  to 
incorporate  the  New  York  Annual  Conference  Ministers'  Mutual 
Assistance  Society,  to  be  established  in  Albany ;  its  objects  *  are 
charitable  and  to  afford  relief  to  its  members  in  case  of  sickness 
and  infirmity.' 

Ch.  298. — Aliens,  This  act  relates  to  escheats.  It  prescribes 
the  terms  upon  which  the  interest  of  the  state  in  land  acquired 
by  escheat  is  to  be  released  ;  and  requires  a  certain  proportion  of 
the  value  of  such  land  to  be  paid  by  the  person  to  whom  such  re- 
lease is  made  into  the  treasury  of  the  state,  d&c. 

Apothecaries.     See  College  of  Pharmacy. 

Ch,  26. — Bastard  children.    Superintendents  of  the  poor  are 
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aathorized  to  make  such  arrangements  with  the  putative  (ktbers  of 
bastard  children,  relative  to  the  support  of  such  children,  as  thej 
shall  deem  equitable  ;  and  thereupon  to  discharge  them  from  iH 
liabilftj  for  the  support  of  such  children. 

Banks,  Seven  banks  were  incorporated ;  the  amount  of  their 
capital  stock  is  1,450,000  dollars. 

Ch.  276. — BiUs  and  notes.  This  act  regulates  suits  brought 
on  bills  of  exchange  and  promissory  notes.  It  authorizes  holders 
to  include  all  or  any  of  the  parties  in  one  action,  to  declare  upon 
the  money  counts  alone,  d&c.  The  rights  and  responsibilities  of 
the  several  parties,  *  as  between  each  other,'  are  to  remain  tbe 
«ame  as  though  this  act  had  not  been  passed,  *  saving  only  the 
rights  of  the  plaintiff  so  far  as  they  may  have  been  determined  by 
the  judgment.' 

Bridges.  Two  bridge  companies  were  incorporated,  and  sev- 
'Oral  acts  were  passed,  authorizing  the  supervisors  of  different  couih' 
ties  to  raise  money  to  build  or  repair  bridges. 

Canals  and  Railroads.  Two  canal  companies,  twenty-five  rail- 
road companies,  and  a  company  for  constructing  canals  or  rail- 
roads, were  incorporated.  The  capital  stock  of  these  different 
corporations  amounts  to  25,165,000  dollars.  The  New  York  and 
Erie  Railroad  Company  is  authorized  to  construct  a  railroad  from 
the  city  of  New  York,  through  the  southern  tier  of  counties,  by 
way  of  Owego,  to  Lake  Erie ;  its  capital  stock  is  10,000,000 
dollars.  The  other  principal  railroad  companies  are,  the  New 
York  and  Albany,  and  the  Lake  Cham{^ain  and  Ogdensburgh 
railroad  companies,  the  capital  stock  of  each  of  which  is  3,000,000 
dollars ;  the  Utica  and  Susquehannah,  and  the  Watertown  and 
Rome  railroad  companies,  with  capitals  of  1,000,000  dollars  each; 
the  Buffalo  and  Erie,  the  Ithaca  and  Geneva,  and  the  Dutchess 
railroad  companies.  The  object  of  this  last  company  is  to  con- 
struct a  railroad  from  Poughkeepsie  to  the  line  of  the  State  of 
Connecticut,  within  the  county  of  Dutchess  :  its  capital  stock  is 
600,000  dollars.  The  Black  River  company  was  incorporated 
to  connect  by  canals  or  railroads  the  Erie  canal,  at  or  near  Rome, 
or  Herkimer,  or  at  any  point  between  those  villages,  with  the 
waters  flowing  into  the  St.  Lawrence,  at  Ogdensburg,  which  are 
or  may  be  rendered  navigable  with  the  St.  Lawrence  at  Cape 
Vincent,  and  with  Lake  Ontario  at  Sacket's  Harbor ;'  and  also 
so  to  improve  Black  River,  between  High  Falls  and  Carthage,  as 
to  render  it  navigable  by  steamboats ;  its  capital  stock  is  not  to 
exceed  900,000  dollars, 

Ch.  38.~CW  Compmy.    The  Hudson  River  coal  company 
'Jorated,  with  a  capital  of  100,000  dollars. 
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Ch.  326.— C5»ifo^  of  PAormacy.  No  person  is  to  be  allowed 
to  practise  the  business  of  an  apothecary  in  the  city  of  New  York, 
from  and  after  January  1, 1835,  without  having  previously  attend- 
ed two  courses  of  the  lectures,  and  passed  the  examination  re- 
quired by  the  charter  of  the  College  of  Pharmacy  in  that  city,  and 
obtained  its  diploma,  or  unless  he  shall  be  furnished  with  a  diplo- 
ma from  some  other  regularly  constituted  medical  college,  or  shall 
have  passed  an  examination  of  the  censors  of  the  medical  society 
of  one  of  the  counties  of  this  state,  and  received  a  certificate  of 
his  qualifications  for  the  business  of  an  apothecary.  '  Any  person 
offending  against  the  provisions  of  this  law  shall  be  subject  to  a 
penalty  of  50  dollars,  which  may  be  sued  for  in  the  name  of  the 
College  of  Pharmacy  of  that  city,  and  on  conviction,  the  proceeds 
of  said  fine  shall  be  paid  over  to  and  for  the  support  of  said  col- 
lege.' This  law  is  not  *  to  apply  to  persons  who  are  now  en- 
gaged in  the  business,  nor  to  the  preparation  and  dispensing  of 
medicines  by  licensed  physicians.' 

Colonization  Society.  A  resolve  was  passed,  recommending 
this  society  to  the  'consideration  and  patronage  of  the  citizens  oi 
the  state.' 

Ch.  334. — Congress.  An  act  was  passed  to  divide  the  state 
into  *  congressional  districts.' 

Cities,  Acts  were  passed  for  the  incorporation  of  the  cities  of 
BuJOfak)  and  Utica. 

Dams,  Four  acts  were  passed  to  authorize  individuals  to  erect 
or  maintain  dams  across  certain  rivers. 

Ch.  252. — Dispensary,  The  Eastern  Dispensary  of  the  city  of 
New  York  was  incorporated. 

Ch.  141. — Grain.  This  act  regulates  the  measuring  of  grain 
in  the  city  of  New  York.  It  provides  for  the  appointment  of 
a  measurer-general  and  measurers  of  grain.  The  measurer-gen- 
eral is  to  keep  an  office  in  the  city,  for  the  reception  of  orders 
from  persons  having  grain  in  charge,  and  it  is  to  be  the  duty  of 
the  measurers,  when  required  by  him,  to  measure  the  same ;  if 
any  dispute  arise  as  to  the  measurement  of  the  grain,  it  is  to  be 
determined  by  the  measurer-general ;  but  if  such  dispute  relate  ta 
the  quality,  and  if  the  buyer  or  seller  is  dissatisfied  with  the  decis- 
ion of  the  measurer-general,  either  '  may  appeal  to  three  indiffer^- 
ent  persons,  whose  decision  is  to  be  final.'  Neither  the  measurer- 
general  or  measurers  shall  directly  or  indirectly  purchase  any 
grain, Except  for  their  own  use,  or  be  concerned  in  business  with 
any  person  dealing  in  grain,  or  act  as  agent  in  the  purchase  or 
sale  of  grain.    The  measurers  are  to  make  returns  to  the  mea- 
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sarer-general  of  the  number  of  basbels  of  grain  measured  by  them, 
d&c. ;  and  the  measurer-general  is  required  annually  to  make  a 
report  to  the  legislature  of  the  number  of  bushels  of  grain  of  dif- 
ferent kinds  measured  under  his  superintendence,  the  average 
price,  from  what  place  shipped,  the  amount  of  fees  received,  d&c. 

Gh.  333. — Health,  By  this  act  all  vessels,  rafts,  and  persons, 
arriving  in  this  State  from  any  place,  where  the  Asiatic  Cholera 
or  '  any  other  malignant  disease'  is  known  to  exist,  are  subjected 
to  quarantine.  The  act  cx)ntains  numerous  provisions  in  regard 
to  the  establishment  and  duties  of  boards  of  health  in  certain 
cities,  towns,  &c.,  the  places  and  periods  of  quarantine,  &c.  The 
governor  is  authorized  to  employ  agents  to  proceed  to  any  part  of 
this  State  or  to  Canada,  for  the  purpose  of  procuring  information 
in  relation  to  such  disease,  and  is  required  to  communicate  by 
proclamation  any  information  so  obtained.  The  act  is  to  continue 
in  force  until  February  1,  1833,  *  unless  the  governor  shall  sooner 
declare,  by  proclamation,  that  there  exists  no  sufficient  reason  for 
the  continuance  thereof.' 

Ch.  14. — Hebrew  Benevolent  Society,  The  Hebrew  Benevo- 
lent Society  was  incorporated  ;  its  objects  *  are  charitable  and  to 
afford  relief  to  its  members  in  cases  of  sickness  and  infirmity.' 

Ch.  104. — Hospital,  An  act  was  passed  to  incorporate  the 
Buffalo  Marine  Hospital,  for  the  purpose  of  establishing  a  hospital 
for  the  reception  of  sick  or  disabled  seamen,  *  engaged  in  navigat- 
ing the  lakes  or  canals  of  this  State.'  The  'capital  stock  of  the 
corporation  is  $25,000. 

Ch.  244. — Indians,  The  treasurer  is  authorized  to  pay  to  the 
superintendents  of  the  Stockbridge  Indians  $2,000,  to  be  by  them 
expended  in  the  *  payment  of  the  debts  of  those  Indians,  in  ^nish- 
ing  the  mill  by  them  erecting  at  the  settlement  near  Green  Bay, 
and  for  the  general  benefit  of  said  Indians.'  This  sura,  when 
paid,  is  to  be  deducted  from  the  fund  secured  for  their  benefit  by 
the  act  passed  April  10,  1813 ;  but  such  appropriation  is  not  to  be 
made,  unless  it  is  desired  by  them. 

Inspection  laws.  Acts  were  passed  relating  to  the  inspection  of 
beef  and  pork,  salt,  flour,  and  meal,  and  for  the  prevention  of 
frauds  in  the  sale  of  oils. 

Insurance  companies.  Eight  insurance  companies  were  incor- 
porated ;  their  aggregate  capital  stock  amounts  to  $1,750,000. 

Ch.  145. — Lyceum,     The  Buffalo  Lyceum  was  incorporated. 

Manufacturing  corporations.  Twelve  manufacturing  companies 
were  incorporated,  principally  for  the  manufacture  of  cotton  and 
woollen  goods  and  machinery;  their  aggregate  capital  stock 
amounts  to  $1,705,000. 

,  Digitized  by  VjOOQ IC 


1832.]  J^eu)  York.  433 

Ch.  319. — Marble  Cemetery,  An  act  was  passed  to  incorporate 
the  New  York  City  Marble  Cemetery  Co. 

Ch.  6. — Mechanics.  The  Mutual  Benefit  Society  of  Mechanics, 
and  the  Smiths'  Beneficial  Society,  in  the  city  of  New  York,  were 
incorporated,  for  the  purpose  of  affording  relief  to  their  respective 
members  in  cases  of  sickness,  infirmity,  or  death. 

Ch.  314.  An  association  of  mechanics  and  manufacturers  in 
the  county  of  Kings,  was  incorporated ;  its  objects  are  to  afford 
aid  to  honest  and  industrious  members  entering  upon  and  whilst 
engaged  in  business,  and  to  establish  a  school  and  courses  of  lec- 
tures. 

Ch.  32. — Mining  Company,  The  North  American  Mining 
Company  was  incorporated,  with  a  capital  stock  of  $250,000. 

Ch.  156. — Pilots,  An  act  was  passed,  regulating  the  pilotage 
of  vessels  through  Hell  Gate,  prescribing  the  duties  of  the  pilots, 
fixing  the  rate  of  their  pay,  &c. 

Ch.  294. — Silk  Company.  The  Poughkeepsie  Silk  Company 
was  incorporated,  with  a  capital  stock  of  $30,000.  The  objects 
of  this  corporation  are  the  *  culture  of  silk,  and  general  husbandry.' 

Towns,  Ten  new  towns  were  *  erected'  by  the  division  of  cer- 
tain previously  existing  towns. 

Turnpike  roads.  Seventeen  acts  relate  to  turnpike  roads.  Five 
turnpike  road  companies  were  incorporated. 

Villages.  Twenty  acts  were  passed  in  relation  to  different 
villages.     Six  villages  were  incorporated. 

Water  Companies,  The  following  water  companies  were  in- 
corporated ;  the  Hamilton  Water  Association,  for  the  purpose  of 
supplying  the  village  of  Hamilton  with  pure  water;  the  Jack 
Spring  Water  Works  Company,  the  object  of  which  is  to  supply 
th^  city  of  Schenectady  with  water ;  and  the  Rome  Aqueduct 
Company. 

Ch.  4. — Whaling  Company.  The  Newburgh  Whaling  Com- 
pany was  incorporated,  for  the  purpose  of  engaging  in  the  whale 
fishery,  and  in  the  manufacture  of  oil  and  spermaceti  candles ;  its 
capital  stock  is  not  to  exceed  $200,000 ;  the  company  are  prohib- 
ited from  employing  any  part  of  their  joint  funds,  or  capital  stock 
*  in  the  buying  of  oil  or  sperm  in  the  State  of  New  York  or  in  any 
other  State  of  the  United  States ; '  no  foreigner  is  to  be  allowed 
to  be  in  any  way  '  interested  in  the  company.' 

Ch.  208.  The  Poughkeepsie  Whaling  Company  was  incorpo- 
rated for  the  same  purpose;  its  capital  is  also  not  to  exceed 
$200,000. 

VOL.  VIII. — ^NO.  XVI.  55 
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KVW    JERSEY. 

Laws  passed  by  the  fiftj-sixth  general  assembly  of  New  Jersey, 
al  a  session  begun  at  Trenton  on  October  25,  1831. 

Reports  of  decisions  of  the  Court  of  Chancery,  Provision  is 
made  for  the  appointment  of  a  Chancery  Reporter,  who  is  required 
to  collect  and  compile  all  such  cases  as  have  been  or  shall  be  de- 
cided in  the  court  of  chancery,  in  the  prerogative  court,  and  in 
the  court  of  appeals,  wherein  the  principles  of  law  or  equity  in 
important  cases  may  have  been  or  shall  be  discussed  and  deter- 
mined. He  is  also  to  digest  and  arrange  the  acts  of  the  legisla- 
ture regulating  the  proceedings  in  the  court  of  chancery  and  pre- 
rogative court,  p.  155. 

Banks.  Seven  acts  were  passed  relating  to  different  banks  in 
the  state.     Two  new  banks  were  incorporated. 

Bridges,  A  company  was  incorporated  for  the  purpose  of 
building  a  bridge  over  the  Delaware  river  at  Belvidere,  near  the 
mouth  of  the  Pequest  River.  An  act  incorporating  a  company  to 
erect  a  bridge  over  the  Delaware,  at  the  Columbia  glass  factory, 
was  revived. 

Canals  and  Railroads,  The  Delaware  and  Raritan  canal  and 
the  Camden  and  Amboy  railroad  and  transportation  companies 
were  authorized  to  transfer  to  the  state  one  thousand  shares  in 
their  joint  capital  stock,  upon  which  all  the  instalments  shall  be 
paid  by  those  companies,  *so  that  neither  al  the  time  of  the  trans- 
fer, nor  at  any  time  thereafter,  the  payment  of  any  money  thereon 
or  therefor  shall  be  required  from  the  State.'  No  other  railroad 
shall,  during  the  continuance  of  the  charter  of  the  railroad  com- 
pany above  mentioned,  be  constructed  in  this  State,  for  the  pur- 
pose of  transporting  passengers  or  merchandise  between  New 
York  and  Philadelphia,  without  the  consent  of  these  companies. 
They  are  also  required  to  construct  a  lateral  railroad  from  a  point 
at  or  west  of  Spotswood,  to  New  Brunswick,  p.  79.  The  New 
Jersey  railroad  and  transportation  company  was  incorporated, 
with  a  capital  stock  of  $  750,000,  with  liberty  to  increase  it  to 
1,500,000  dollars.  The  route  of  this  railroad  is  from  New  Bruns- 
wick, through  or  near  Railway  and  Woodbridge  and  through 
Newark,  to  some  point  not  less  than  fifty  feet  from  high  water 
mark  on  the  Hudson  river,  opposite  New  York.  The  state  is  to 
have  the  privilege  of  subscribing  for  one  fourth  of  the  capital  stock 
of  the  company ;  *  but  if  the  said  stock  shall  not  be  subscribed  for 
by  the  state  within  two  years  after  the  location  of  the  route  of  the 
road  shall  have  been  fixed  and  determined  upon,  and  filed  in  the 
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office  of  the  seoretaiy  of  state/  then  the  right  of  the  state  to  sab- 
scribe  therefor  is  to  cease,  p.  96. 

A  company  was  incorporated  to  construct  a  railroad  from  Pa- 
terson  to  Fort  Lee,  on  the  Hudson,  in  the  county  of  Bergen,  p. 
121.  Another  company  was  incorporated,  with  a  capital  stock  of 
1,000,000  dollars,  with  liberty  to  increase  the  same  to  2,000,000 
dollars,  to  construct  a  railroad  from  a  point  on  the  Delaware  river, 
between  the  New  York  state  line  and  where  the  Paulings-kill 
empties  into  that  river,  to  the  Hudson  river,  opposite  New  York. 
p.  133. 

Coal  Company.  The  Phcenix  Coal  Company  was  incorporated, 
with  a  capital  stock  of  100,000  dollars  ,*  its  object  is  to  supply  the 
public  with  coal.  p.  184. 

Dispensary,  The  Trustees  of  the  Paterson  Public  Dispensary 
were  incorporated,  for  the  relief  of  the  indigent  sick  and  injured, 
and  for  the  ipore  eflfectual  prevention  of  the  small  pox.  p.  34. 

Div&rces,     Nine  acts  of  divorce  were  passed. 

Fire  Companies,     Four  Fire  Companies  were  incorporated. 

Indictment,  No  indictment  or  information  shall  be  abated  by 
reason  of  any  dilatory  plea  of  misnomer  of  the  party  offering  such 
plea  ;  but  if  the  court  shall  be  satisfied  of  the  truth  of  such  plea, 
it  shall  cause  the  indictment  or  information  to  be  amended  ac- 
cording to  the  truth,  and  shall  call  upon  such  party  to  plead  thereto, 
and  shall  proceed  as  if  no  such  dilatory  plea  had  been  pleaded, 
p.  49. 

Indians,  An  act  was  passed  for  the  extinguishment  of  the  title 
of  the  Delaware  tribe  of  Indians,  formerly  residents  of  New  Jersey, 
but  now  residing  at  Green  Bay,  in  Michigan,  to  any  part  of  the 
territory  of  New  Jersey  '  or  its  franchises.'  The  preamble  states, 
that  whereas  the  legal  right  of  those  Indians  to  the  fisheries  in 
the  rivers  and  bays  of  the  state,  south  of  the  river  Raritan,  which 
they  declare  they  have  never  alienated,  is  barred  by  reason  of 
their  voluntary  abandonment  of  the  use  of  them ;  '  but  that  the 
legislature  should  grant  a  remuneration  for  the  right  to  said 
fisheries,  as  an  act  of  voluntary  justice,  as  a  memorial  of  kindness 
and  .compassion  to  the  remnant  of  a  once  powerful  and  friendly 
people,  occupants  and  natives  of  this  state,  and  as  a  consumma- 
tion of  a  proud  fact  in  the  history  of  New  Jersey,  that  every  In- 
dian claim,  right  and  title  to  her  soil  and  its  franchises  have  ever 
been  acquired  by  fair  and  voluntary  transfer,* — therefore  it  is 
enacted,  that  the  treasurer  be  authorized  to  pay  2000  dollars  to 
the  agent  of  the  tribe,  upon  his  filing  in  the  office  of  the  secretary 
of  state  a  conveyance  to  the  state  of  '  all  the  soil,  fisheries,  or 
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otber  rights  or  resenrations  nvhich  now  are  or  ever  were  owned  or 
possessed  by  the  Delaware  tribe  of  Indians  in  any  portion  of  the 
territory  of  New  Jersey/  p.  148. 

Insurance  Company,  The  Camden  Insurance  Company  was 
incorporated,  with  a  capital  stock  of  $50,000,  and  the  privilege  of 
increasing  it  to  $100,000.  p.  189. 

Manufacturing  Companies,  Two  companies  were  incorporated^ 
*  for  the  purpose  of  raising  and  cultivating  silkworms,  and  of  man- 
ufacturing silk,  wool,  cotton,'  d&c.  The  capital  stock  of  each 
company  is  25,000  dollars,  but  it  may  be  increased  from  time  to 
time  to  200,000  dollars.  They  are  to  be  established  at  or  near 
Paterson  and  Cumberland  Furnace.  The  Dundee  Manufacturing 
Company  was  incorporated,  with  a  capital  of  150,000  dollars,  for 
the  manufaeture  of  iron,  cotton,  wool,  d&c.  The  proprietors  of 
the  Morris  Aqueduct  were  also  authorized  *  to  carry  on  any  mil- 
ling and  manufacturing  business  that  they  may  deem  expedient.' 

Lyceums,  ^c.  The  Newark  Mechanics'  Association  and  Ly- 
ceum, and  the  Mechanics'  Institute  of  Paterson,  were  incorpo- 
rated ;  their  objects  are,  the  cultivation  of  literature,  the  arts  and 
sciences,  and  the  diffusion  of  useful  knowledge. 

Mining  Company,  The  Mount  Hope  Mining  Company  was 
incorporated,  with  a  capital  stock  of  60,000  dollars,  *  to  be  em- 
ployed in  mining  and  transporting  ore,'  &c.  p.  28. 

Pensions,  Pensions  were  granted  to  six  individuals.  A  reso- 
lution was  passed,  requesting  the  senators  and  representatives  of 
the  state  in  congress  to  exert  themselves  to  procure  the  passage  of 
a  law  granting  aid  and  relief  to  the  surviving  officers  and  soldiers 
of  the  New  Jersey  revolutionary  militia. 

Steamboat  Company.  A  company  was  incorporated  for  the 
establishment  of  a  steamboat  ferry  between  Fort  Lee,  in  the  coun- 
ty of  Bergen,  and  New  York.  'The  capital  stock  is  50,000  dol- 
lars, with  the  privilege  of  increasing  to  100,000  dollars. 

Cruardians.  If  the  personal  estate  and  the  rents  and  profits  of 
the  real  estate  of  any  minor  are  insufficient  for  the  maintenance 
and  education  of  such  minor,  upon  the  application  of  the  guardian 
to  the  orphans'  court  of  the  county  where  the  real  estate  may  be 
situated,  that  court  are  authorized  from  time  to  time  to  order  the 
guardian  to  sell  so  much  of  the  timber  on  such  real  estate  as  may 
be  required  for  the  maintenance  and  education  of  the  minor, 
p.  168. 

Variance.  Deeds  made  by  sheriffs  or  other  officers,  of  real 
estate  sold  by  virtue  of  writs  of  execution,  are  to  be  valid,  notwith- 
standing any  variance  between  the  recitals  in  the  deeds  and  the 
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executions  by  virtue  of  which  the  sales  were  made,  or  between  the 
executions  and  the  judgments  upon  which  the  executions  were 
issued.  The  court  in  which  the  record  or  exemplification  of  any 
judgment  or  execution  may  be  offered  in  evidence  in  support  of 
any  deed  made  by  a  sheriff  or  other  officer,  of  real  estate  sold  by 
virtue  of  any  writ  of  execution,  is  to  consider  the  judgment  or  ex* 
ecution  as  amended  in  any  particulars,  in  which  the  same  might, 
by  the  rules  of  law  and  practice,  have  been  at  any  time  amended 
by  the  court  in  which  the  judgment  was  rendered,  or  out  of 
which  the  execution  was  issued,  and  the  judgment  or  execution 
is  to  have  the  same  force  as  if  it  was  amended  accordingly.  Any 
deed,  made  by  an  executor  or  administrator  of  real  estate,  sold  in 
pursuance  of  an  order  of  the  orphans'  court,  by  virtue  of  the  acts 
to  which  this  act  is  a  supplement,  is  to  be  valid,  notwithstanding 
any  variance  in  the  recital  in  the  deed  of  the  order  of  the  orphans' 
court  authorizing  such  sale,  with  the  record  of  such  order,  p.  26. 
Taxes.  An  act  was  passed  to  raise  the  sum  of  40,000  dollars 
for  the  year  1832. 


OHIO. 

At  the  first  session  of  the  thirteenth  General  Assembly  of  Ohio, 
at  Columbus, on  December  6, 1831,  twenty  public  acts  were  passed. 
We  have  not  been  able  to  obtain  the  pamphlet  containing  the  pri- 
vate acts. 

Census,  An  act  was  passed  making  additional  provision  for 
taking  the  enumeration  of  the  white  male  inhabitants  of  the  State 
over  the  age  of  twenty-one  years,   p.  5. 

Caned.  An  act  authorizing  the  selection  and  sale  of  the  lands 
granted  by  Congress  to  aid  the  State  in  extending  the  Miami 
canal,  was  passed.  The  governor  is  to  cause  the  lands, to  be 
selected  as  early  as  practicable.  The  line  of  the  canal,  '  as  now 
run  and, reported  to  the  last  General  Assembly,'  *  is  located  and 
agreed  upon  as  the  route  of  said  canal,'  and  the  persons  authorized 
by  the  governor  to  make  the  selection,  *  are  to  be  governed  by 
said  line.'  The  lands  are  to  be  offered  for  sale,  and  as  soon  as 
the  avails  are  sufficient  to  authorize  the  commencement  of  the 
work,  the  canal  commissioners  are  required  to  put  under  contract 
such  part  of  the  canal,  commencing  at  or  near  Dayton,  '  as  the 
money  then  in  the  treasury  for  that  purpose  will  justify,'  and  from 
time  to  time,  as  the  avails  of  said  lands  may  be  paid  into  the 
treasury,  to  expend  the  same  in  extending  the  canal,  p.  14. 
Funds.     The  auditor  of  state  is  required,  annually  on  the  first 
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of  Jtniury,  to  apportion  equally  amongst  the  several  eomtieB,  the 
amount  of  tlie  Three  per  Cent.  Fund,  then  in  the  State  treasury ; 
the  money  so  received  by  the  counties  is  to  be  expended  in  open- 
ing or  repairing  state  or  coanty  roads,  and  in  the  erection  and 
repair  of  bridges,   p.  16. 

luspeciion  laws.  An  act  was  passed,  regulating  the  inspection 
of68h.   p.  20. 

Lands,  An  act  was  passed,  further  regulating  the  perpetuation 
of  testimony  relative  to  lands.  County  surveyors,  within  then- 
respective  counties,  are  authorized  to  take  the  depositions  of  wit- 
nesses, '  for  the  establishment  of  surveyed  or  agreed  corners  of 
lands.'   p.  12. 

Nuisances,  If  any  owner,  &c.  of  a  slaughter-house  *  permit  it 
to  remain  unclean  between  the  first  day  of  April  and  the  first  day 
of  Oitober  of  each  year,  to  the  annoyance  of  the  citizens  of  this 
State,  or  any  of  them,'  he  shall  forfeit  for  every  offence,  not  less 
than  $5  nor  more  than  $50,  together  with  costs  of  suit ;  and  if  the 
nuisance  be  not  removed  within  five  days  thereafter,  it  shall  be 
deemed  a  second  offence,  *  and  every  like  neglect  of  each  succeed- 
ing five  days  thereafter  shall  be  considered  an  additional  offence.' 
Owners,  &c.  of  soap,  candle,  oil,  glue  and  varnish  factories,  &c. 
are  not  to  allow  them  to  remain  unclean,  to  a  greater  extent  than 
is  necessary  for  the  prosecution  of  their  business,  under  penalty  of 
forfeiting  not  less  than  $10  nor  more  than  $40  for  every  such 
offence,  and  every  neglect  to  remove  the  nuisance  for  five  days  is 
to  be  considered  an  additional  offence.  Persons  are  prohibited 
from  putting  dead  animals  in  water  courses,  roads,  fields,  &,c,  or 
allowing  them  to  remain  in  such  places  to  the  annoyance  of  th^ 
public.  The  penalties  accruing  under  this  act  are  to  be  paid  into 
the  town  treasuries,   p.  22. 

Pemtentiary,  An  act  was  passed  providing  for  the  erection  of 
a  new  penitentiary,  at  or  near  Franklinton  or  Columbus,  for  the 
confinement  of  persons  sentenced  to  imprisonment  and  hard  labor 
in  the  penitentiary ;  it  is  to  be  of  suflScient  capacity  to  receive  500 
convicts,  who  are  to  be  confined  in  separate  cells  at  night;  the 
cost  is  not  to  exceed  $60,000,  exclusive  of  the  labor  of  the  con- 
victs. The  act  also  contains  numerous  provisions  for  the  discipline 
and  government  of  the  new  penitentiary,   p.  24. 


VIRGINIA. 


At  the  session  of  the  legislature  of  Virginia,  begun  on  December 
^,  1831,  at  Richmond,  eighty-eight  public  acts,  one  hundred  and 
-te  acts,  and  four  resolutions  were  passed. 
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Ch.  1. — Taxes,  The  tax  imposed  on  land,  for  the  year  1832, 
is  eight  cents  '  for  e?ery  hundred  dollars  value  thereof;  *  on  every 
slave  above  the  age  of  twelve  years,  (except  such  as  are  exempt  in 
consequence  of  age  or  infirmity)  twenty-five  cents ;  on  every  license 
to  sell  lottery  tickets,  $500 ;  on  every  license  to  a  hawker  or  ped- 
ler  to  sell  dry  goods  or  wares  of  foreign  or  domestic  growth,  f  20, 
to  be  paid  in  each  county  &c.  where  he  shall  sell  any  of  those 
articles ;  on  every  license  to  a  pedler  dealing  in  tin  or  pewter, 
in  each  county  where  he  shall  trade,  10  dollars  ;  every  clock 
pedler  shall  pay  $75  in  each  county  in  which  he  shall  trade ;  d&c. 
&c. 

Ch.  2. — Appropriations,  In  the  act  appropriating  the  public 
revenue,  we  notice  the  following  items :  for  the  expenses  of  the 
general  assembly,  $85,000 ;  for  the  salaries  of  the  officers  of  the 
civil  government,  $78,000 ;  to  the  commissioners  of  the  revenue, 
and  clerks  for  examining  the  commissioners'  books,  $  29,000;  to  de- 
fray '  criminal  charges,'  $42,000 ;  for  contingent  expenses  of  courts, 
$33,000;  for  the  payment  of  pensions,  $3,000;  for  a  civil  con- 
tingent fund,  $12,000;  for  the  militia  establishment,  $16,000; 
for  the  public  guard  in  the  city  of  Richmond,  $15,650 ;  for  the 
transportation  of  criminals  to  the  penitentiary,  $6,000;  *  for  slaves 
executed  and  transported,'  $30,000 ;  for  the  support  of  two  lunatic 
hospitals,  $16,500. 

Ch.  20. — Militia,  This  act  was  passed  for  the  encouragement 
of  volunteer  companies.  The  governor  is  required  to  furnish, 
as  soon  as  practicable,  to  the  volunteer  companies  organized  under 
the  provisions  of  this  act,  such  arms  and  accoutrements  as  may  be 
at  his  disposal,  upon  such  conditions  as  he  may  deem  proper. 
These  volunteer  companies  are  required  to  attend  the  regimental 
and  battalion  musters,  and  also  to  have  a  regular  drill  every  month. 
Persons  serving  seven  successive  years  in  one  or  more  of  these 
volunteer  companies,  are  to  be  exempt  from  militia  duty  except  in 
times  of  invasion,  insurrection,  or  war.  The  membership  in  any 
one  such  volunteer  company  is  to  continue  at  least  two  years. 

Ch.  21. — Patrols,  This  act  regulates  the  duty  and  pay  of 
patrols,  prescribes  the  penalties  to  be  inflicted  for  neglect  in 
performing  the  duty,  &c. 

Ch.  22. — Slaves,  free  negroes,  and  mulattoes.  By  this  act,  all 
colored  persons  are  prohibited  from  preaching,  or  from  holding 
any  assembly  for  religious  or  other  purposes;  they  are  forbidden 
to  attend  any  assembly  *  held,  or  pretended  to  be  held,  for  religious 
purposes  or  other  instruction ,  conducted'  by  any  colored  person; 
slaves  are  not  allowed  to  attend  *  any  preaching  in  the  night  time, 
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although  conducted  by  a  white  minister/  without  permission  from 
their  owners  or  overseers,  &c. ;   but  the  masters  or  owners  of 
slaves,  or  any  white  piTson  to  whom  any  free  negro  or  mulatto  is 
bound,  &c.  may  carry  or  permit  such  slave,  &c.  to  go  with  them 
or  their  white  families  'to  any  place  of  religious  worship,  conducted 
by  a  white  minister,  in  the  night  time.'     Nothing  in  this  or   any 
former  law  is  to  be  so  construed  as  to  prevent  any  ordained  or 
licensed  white  ministers  from  preaching  to  slaves  or  free  negroes 
and  mulattoes  in  the  day  time;  nor  to  deprive  masters  of  slaves  of 
the  right  to  employ  white  persons  to  give  religious  instruction  to 
their  slaves;  nor  to  prevent  the  slaves  of  one  owner  from  assem- 
bling at  any  time  for  religious  worship.     No  free  negro  or  mulatto 
shall  be  capable 'of  acquiring  permanent  ownership,  except  by 
descent,  to  any  slave,  other  than   his  or  her  husband,  wife,  or 
children ;  nor  shall  they  be  allowed  to  keep  any  arms  or  ammuni- 
tion.    No  slave  or  other  colored  person  shall  be  permitted  to  dis- 
pose of  any  spirituous  liquor  within  one  mile  of  any  public  assembly. 
Offenders  against  these  provisions  are  to  be  punished  *  by  stripes, 
at  the  discretion  of  a  justice  of  the  peace,  not  exceeding  thirty-nine 
lashes; '  and  when  a  free  negro  or  mulatto  is  convicted  of  keeping 
arms  or  ammunition,  in  addition  to  the  whipping,  he  is  to  forfeit 
them  to  the  use  of  the  informer.     If  any  colored  person  assault 
and  beat  any  white  person  with  intent  to  kill,  he  shall  suffer  death. 
If  any  person  write,  or  print,  or  knowingly  circulate  any  pamphlet, 
&c.  *  advising'  persons  of  color  to  rebel,  such  person,  if  colored, 
shall  be  punished  for  the  first  offence  with  stripes,  at  the  discretion 
of  a  justice  of  the  peace,  not  exceeding  thirty-nine  lashes;  for  the 
second  offence,  he  shall  suffer  death  ;  if  the  person  so  offending 
be  white,  he  shall  be  fined  in  a  sum  not  less  than  $  100  nor  more 
than  $1000.     The  act  also  contains  provisions  for  the  punishment 
of  riots,  larceny,  &c.  by  free  negroes  and  mulattoes.     If  any  free 
person  knowingly  receive    from   any  colored  person   any  stolen 
goods,  he  is  to  be  punished  in  the  same  manner  as  if  the  receiver 
had  actually  stolen  the  goods. 

Ch.  23. — From  the  preamble  to  this  act,  it  appears  that  the 
people  of  Northampton  county  had  appointed  a  committee,  with 
authority  to  borrow  a  sum  not  exceeding  15,000  dollars,  for  the 
purpose  of  effecting  the  removal  of  the  free  persons  of  color  from 
that  county.  This  act  was  accordingly  passed  to  legalize  the  pro- 
ceedings of  the  people  of  that  county  in  relation  to  this  subject 
and  to  grant  them  the  necessary  powers. 

Ch.  24. — No  person  is  allowed  to  sell  spirituous  liquor,  &c.  to 
any  slave^  without  the  consent  in  writing  of  the  owner,  employer, 
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&c.  If  any  master,  &c.  shall  give  a  written  permission  to  any 
slave,  whereby  the  slave  shall  obtain  for  his  own  use,  any  ardent 
spirits,  dec,  and  shall  sell  or  barter  the  same,  such  master,  &c. 
shall  forfeit  a  sum  not  less  than  10  nor  more  than  50  dollars ; 
provided  the  master,  &c.  knew  that  the  spirits,  &c.  were  to  be 
procured  by  the  slave  for  the  purpose  of  sale  or  barter,  or  would 
be  used  for  that  purpose. 

Ch.  29. — Marriage,  Whenever  a  license  is  desired  for  the 
marriage  of  any  person  under  the  age  of  twenty-one  years,  not 
before  married,  and  having  no  father  or  guardian,  the  consent  of 
the  mother,  given  and  proved  as  is  directed  by  the  act  in  relation 
to  marriages,  shall  authorize  the  clerk  to  issue  the  license  for 
such  marriage,  provided  the  other  requisitions  of  law  are  complied 
with. 

Elections,  Seventeen  acts,  principally  of  a  local  nature,  were 
passed  in  relation  to  this  subject. 

Ch.  31.  This  act  provides  for  the  appointment  of  electors  to 
choose  a  president  and  vice  president  of  the  United  States. 

Lands  delinquent  or  forfeited.  Three  acts  were  passed  in  rela- 
tion to  lands  returned  delinquent  for  non-payment  of  taxes,  and 
forfeited  lands ;  but  their  provisions  are  too  numerous  to  be  com- 
pressed within  the  limits  to  which  we  are  confined. 

Ch.  82. — Internal  Improvement,  An  act  was  passed,  incorpo- 
rating '  The  James  river  and  Kanawha  Company  *  for  the  purpose 
of  connecting  the  tide  water  of  James  River  with  the  navigable 
waters  of  the  Ohio.  The  capital  stock  is  to  be  $5,000,000, 
divided  into  shares  of  $  100  each.  When  the  books  of  subscrip- 
tion are  opened,  the  State  is  to  *  be  regarded  as  a  subscriber  for 
10,000  shares  of  the  stock,  to  be  paid  for  by  a  transfer  of  her 
whole  interest  in  the  works  and  property  of  the  present  James 
river  Company.'  *  When  three  fifths  or  more  of  the  capital  stock 
shall  have  been  subscribed  by  persons,  bodies  politic  or  corporate, 
other  than  the  commonwealth,  but  the  whole  capital  shall  not  have 
been  subscribed,  then  the  commonwealth  shall  be  regarded  as  a 
subscriber  for  the  residue  of  the  five  millions.'  The  company  are 
to  connect  the  James  river  with  the  Ohio,  *  by  one  of  three  plans 
of  improvement,  at  their  election ;  that  is  to  say,  either  by  a  con- 
tinuation of  the  lower  James  river  canal  to  some  suitable  point  on 
the  river  not  lower  than  Lynchburg,  a  continued  railroad  from  the 
western  termination  of  that  canal  to  some  convenient  point  on  the 
Great  Kanawha  river  below  the  great  falls  thereof,  and  an  improve- 
ment of  the  Kanawha  river  from  thence  to  the  Ohio,  so  as  to  make 
it  suitable  for  steamboat  navigation  ;  or,  secondly,  by  a  continua- 

VOL.    VIII. KG.    XVI.  56 

Digitized  by  VjOOQIC 


443  L^grdatiau.  [Ctet. 

fioR  of  the  James  river  canal  as  aforesakl^  a«d  a  cootiinied  nilroa4 
ffom  its  western  termination  to  the  Ohio  river ;  or,  thirdly,  by  a 
eontinoed  railroad  fVom  Richmond  to  the  Ohio  river.'  The  w^rks 
and  property  of  the  companj  are  to  be  exemfit  from  aH  p«blic  taxes, 
&c.  other  than  those  authorized  by  this  act.  If  the  capital  of 
.  4^5,000,000  be  insufficient  to  complete  the  works  required  of  the 
company,  the  capital  may  be  enlarged  '  to  any  amoont  which  fliay 
be  found  necessary  to  that  end.'  The  commonweahh  may  *  take 
two  fifths  of  the  additional  capital,  or  any  portion  thereof  The 
works  are  to  be  commenced  within  two  years  sifter  the  passing  of 
the  act,  and  completed  within  twelve  years  after  the  first  geweral 
meeting  of  the  stockhoMers ;  and  if  not  so  commenced  aand  com- 
pleted, the  charter  of  the  company  shall  be  ferieited,  and  all  the 
works,  with  the  land  on  which  they  are  situated,  and  the  privileges  of 
fbe  company  shall  be  vested  in  the  present  James  river  company, 
for  the  benefit  of  the  commonweahh ;  but  this  latter  company  19 
not  to  be  liable  for  the  debts  of  the  former  company,  or  entitled  to 
any  part  of  its  personal  property. 

.4cts  were  passed  providing  for  the  improvement  of  the  navigation 
of  Goose  Creek,  of  the  Monongahela  river,  and  of  Cray's  Creek 
in  the  county  of  Botetourt.  An  act  was  also  passed  to  enact,  with 
amendments,  the  act  passed  by  the  legiftfatnre  of  North  Cardina,. 
for  extending  the  Lake  Drummond  and  Orapeake  Canal. 

Acts  were  passed  to  incorporate  the  following  railroad  compainies  r 
the  Richmond  and  Turkey  Island  railroad  company ;  its  capital 
is  $200,000 ;  the  route  of  the  railroad  is  from  Richmond  to Turkey^ 
Island  landing  on  James  river  :  the  Richmond  railroad  companj  ; 
its  object  is  to  construct  a  railroad  from  Richmond  to  some  point 
on  the  James  river  below  Harrison's  bar;  its  capital  stock  is 
$250,000 :  a  company  to  construct  a  railroad  from  Richmond  to 
York,  with  a  capital  stock  of  $450,000,  which  may  be  increased 
to  an  amount  not  exceeding  $1,000,000:  a  company  to  constmct 
a  railroad  from  Portsmouth,  in  the  county  of  Norfolk,  to  the 
Roanoke  river,  with  a  capital  of  $400,000 :  a  company  to  eon- 
struct  a  railroad  from  some  point  on  the  north  side  of  the  Rappa- 
hannock river,  in  the  county  of  Stafi<Hd  to  Potowmac  Creek ;  its 
capital  stock  is  $30,000 :  a  company  to  construct  a  railroad  from 
Leesborg  to  the  Potowmac  river,  with  a  capital  of  $25,000. 

Roads,  Twenty-nine  acts  were  passed  in  relation  to  common 
roads.  The  object  of  eight  of  these  acts,  is  to  authorize  the  rais- 
ing of  money  by  lotteries  for  the  purpose  of  constructing  or  paving 
certain  roads.     Seven  turnpike-road  companies  were  incorporated. 

Ch.  86.     « Whenever  the  government  of  the  United  States  shall 
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hAve  9urreadei)ed  so  much  of  the  Cumbedaad  road  aa  lies  witliin 
ihe  limits  of  this  State/  tbe  board  of  public  works  is  authorized 
to  take  the  road  under  their  care  in  behalf  of  the  State,  and  to 
•enect  gates  and  loll  houses  thereon ;  the  money  collected  is  to  be 
applied  to  the  preservation  and  improvement  of  the  road,  6Li% 
This  act  is  to  have  no  '  effect^  till  tJhe  government  of  the  (Inited 
States  skall  assent  to  the  same.' 

Bridges,  Sixteen  acts  relate  to  the  construction,  &^.  of  bridges. 
Three  companies  were  incorporated  for  this  purpose.  Four  acts 
were  passed  U>  Authorize  moa,ey  to  be  raised  by  lottery  for  the 
isame  object 

Ftnies,     Eight  acts  relate  to  the  establishment  of  ferries. 

Dams.  Five  acts  were  passed  authorizing  the  erection  of  cer- 
iain  dams. 

Msurance  Company.  The  Virginia  Marine  Insurance  Company^ 
in  Richmond,  was  incorporated ;  its  capital  stock  is  $100,000^ 
which  may  be  increased  to  $300,000. 

Manufacturing  and  mining  companies.  Nine  manufacturing 
x^ompanies  were  incorporated ;  their  united  capital  is  required  to 
J)e  not  less  than  $415,000,  nor  more  than  $1,480,000 ;  this  capital 
is  to  be  employed,  in  general,  in  the  manufacture  of  cotton,  wool, 
hemp  and  iron.  In  addition  to  these,  a  company  was  incorporated 
for  the  purpose  oS  maoufacturing  and  mining  for  iron  and  copper, 
with  a  capital  stock  of  $  100,000«  An  act  was  also  passed  incor* 
porating  a  company  for  mining  purposes  exclusively  ;  its  capital 
fitock  is  $300,000,  which  may  be  increased  to  $500/)00. 

Ch.  191. — Inspection  of  salt.  This  act  makes  further  provision 
for  the  inspection  of  salt  in  the  county  of  Kanawha. 

Towns.  Seveiteen  acts  relate  to  the  municipal  affairs  of  di^ 
ferent  towns.     Five  towns  were  ^  established.' 

The  remains  of  Washington,  A  resolution  was  passed  untini- 
mousjy,  remonstrating  against  the  removal  of  the  remains  of 
Washington,  from  the  limits  of  Virginia,  and  earnestly  requesting 
the  proprietor  of  Mount  Vernon,  in  the  name  of  the  people  of  the 
State,  not  to  consent  to  sach  removal. 


TBNNEfiMSEE. 

Public  acts  passed  at  the  session  of  the  nineteenth  general  as- 
sembly of  Tennessee,  begun  at  Nashville,  on  September  19,  183L 

Ch.  5. — Bank,  This  is  an  act  for  incorporating  the  subscrib- 
ers to  the  Bank  of  Tennessee  j  the  capital  stook  of  the  bank  is 
not  to  exceed  2,000,000  dollars. 
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Chs.  6  &  7. — Jowmdls,  S^c.  of  Congress,  These  acts  were 
passed  to  provide  for  the  circulation  and  preservation  of  the  Jour- 
nals  of  Congress,  &c. 

Ch.  15. — Conwum  Schooh,  Provision  is  made  by  this  act  *  for 
the  leasing  of  lands  vi^hich  have  been  set  apart  for  common  schools, 
and  for  the  keeping  of  common  English  schools  on  the  same,  in 
Middle  Tennessee/  Two  other  acts  were  passed  in  relation  to 
common  schools. 

Ch.  19. — Contempts  of  Court,  The  power  of  the  courts  of  this 
state  to  issue  attachments  and  inflict  punishments  for  contempts 
of  court  is  not  to  '  be  construed  to  extend  to  any  cases,  except  the 
wilful  misbehaviour  of  any  person  or  persons  in  the  presence  of 
the  said  courts,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice,  or  the  wilful  misbehaviour  of  any  of  the  officers  of 
the  said  courts  in  their  official  transactions,  and  the  wilful  diso- 
bedience or  resistance,  by  any  officer  of  the  said  courts,  party, 
juror,  witness,  or  any  other  person,*  to  any  process,  order,  &c.  of 
the  said  courts. 

Ch.  20. — Divorces,  An  act  was  passed  '  to  authorize  females 
to  obtain  divorces  in  court  without  cost.'  Females  preferring 
their  petitions  for  divorce  to  any  court,  are  required,  before  any  pro- 
cess shall  issue,  to  procure  bond  and  security  to  be  given  for  the 
payment  of  the  costs,  *  in  case  they  fail  to  prosecute  their  suit  with 
effect,  which  shall  be  by  obtaining  a  decree  dissolving  the  bonds 
of  matrimony  at  the  time  existing  between  them  and  their  hus- 
bands ;'  but  if  a  divorce  is  decreed,  judgment  is  to  be  rendered 
against  the  defendant  for  costs,  in  the  first  instance ;  *  and  in  no 
event  shall  they  become  chargeable  upon  a  female,  in  whose  favor 
a  decree  granting  a  divorce  may  be  made.'  In  applications  for 
divorces,  where,  by  the  existing  laws,  publication  in  some  news- 
paper is  required,  *  in  case  the  applicant  be  a  female,  such  publi- 
cation may  be  dispensed  with ;'  and  the  filing  of  the  petition  and 
the  placing  a  subpoena  for  the  defendant  in  the  hands  of  the 
sheriff  three  months  before  the  time  at  which  it  is  returnable,  shall 
be  deemed  to  answer  all  the  purposes  of  such  publication. 

Ch.  21. — Census,  This  act  makes  provision  for  making  an 
enumeration  of  the  free  male  inhabitants  of  the  state  on  January 
1,  1833,  who  are  twenty-one  years  of  age  and  upwards. 

Ch.  22. — Executors  and  Administrators,  Executors  not  author- 
ized by  the  will  to  sell  the  real  estate  of  the  testator,  may  obtain, 
from  the  chancery,  circuit,  or  county  courts,  authority  to  sell  such 
estate,  in  order  to  pay  the  debts  of  the  deceased,  where  the  per- 
sonal estate  is  insuflicient  for  that  purpose. 
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Ch.  24. — ^The  courts  of  pleas,  &c.  are  authorized  *  to  grant  let- 
ters of  administratioo  or  letters  testamentary  upon  the  estates  of 
persons/  residing,  at  the  time  of  their  deaths,  in  other  states  or  in 
foreign  countries :  provided  the  goods,  &c.  of  such  deceased  per- 
sons are  within  the  limits  of  this  state,  and  provided,  also,  that, 
at  the  time  of  their  deaths,  they  owned  real  estate  therein.  *  No 
letters  of  administration  shall  be  granted,  in  any  case  where  the 
testator  or  intestate  departed  this  life  twenty  years  before  applica- 
tion made  for  letters  testamentary  or  letters  of  administration ; 
but  all  letters  testamentary  or  of  administration,  granted  after  the 
said  period  of  twenty  years,  shall  be  utterly  void.' 

Executions.  Two  acts  were  passed  relating  to  proceedings  on 
executions. 

Ch.  28. — Geology^  S^c.  By  this  act,  Dr.  Gerard  Troost  is  ap- 
pointed geologist,  mineralogist,  and  assayer  of  the  state ;  he  is  re- 
quired to  *  make  a  geological  survey  of  the  state,  with  a  view,  as 
far  as  practicable,  to  develope  the  mineralogical  resources  thereof,' 
'  and  to  report  upon  the  soil  of  different  parts  of  the  state,  the 
rocks  of  those  parts,  with  such  other  remarks  as  may  lead  citizens 
to  an  estimate  of  comparative  value  and  use,  as  well  as  to  enable 
them  to  judge,  understandingly,  of  its  metals  and  minerals.' 

Ch.  29. — Guardians,  If  one  or  more  of  the  securities  of  the 
'guardian  to  any  orphan  or  minor'  die,  remove  out  of  the  state, 
or  become  insolvent,  the  county  court  is  required  to  compel  such 
guardian  'to  give  other  sufficient  counter  security,'  or  to  deliver 
up  the  estate  of  his  ward :  and  the  clerks  and  grand  jurors  of 
county  courts  are  to  be  *  charged  with  and  to  present  to  the  justices 
thereof,'  the  names  of  *  orphan  or  minor  children,'  in  cases  where 
the  securities  of  their  guardians  shall  have  so  become  insufficient. 

Ch.  30. — In  settlements  with  guardians,  they  are  not  to  be 
.  charged  with  compound  interest,  if  they  can  show  that  they  did 
not  and  could  not  have  received  compound  interest  on  the  debts 
due  to  the  estate  of  their  wards* 

Hiwassee  District,  Nine  acts  relate  to  this  district,  providing 
for  the  entry  of  forfeited  lands,  appropriating  the  school  lands  to 
the  use  of  schools  therein,  &c. 

Ch.  40. — Imprisonment  for  Debt,  An  act  was  passed  to  *  abolish 
imprisonment  for  debt,  except  in  cases  of  fraud.'  Sec.  1.  No 
female  defendant,  in  any  civil  action,  is  to  be  imprisoned.  Sec. 
2.  '  In  all  civil  actions  at  law  to  be  commenced  on  any  debt  or 
contract,'  the  original  process  is  to  be  '  a  summons  to  the  defend- 
ant, to  appear  and  answer  to  the  plaintiff's  action.'    Sec.  3.  If  the 
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plaiitUr,  bw  afeot  «r  attorney,  riiaU  file  «d  affidtnt  with  tbe  «lerk 
•f  the  court,  at  tbe  time  of  the  oomcaeQceineBt  of  the  suit,  «r  at 
aoy  time  heibre  judgioeDt  is  rendered,  that  tbe  caase  of  action  is 
joaty  and  that  tbe  deiendaat  has  removed  or  is  about  to  renove 
his  property  beyond  the  jurisdiction  of  the  court,  then  a  agficm  0d 
respondendum  flbaJi  issue,  and  tbe  defendant  shall  be  compelled  to 
'  give  appearance  or  special  bail  to  the  aetien ;'  buit  he  shall '  be 
disciwrged  from  the  bail  bond,  if  he  can  make  it  appear  that  tbe 
plaintifi*,  d&c  has  sworn  falsely,  or  was  mistaken,  or  that  the  causes 
alleged  in  the  affidavit  are  insufficient.'  Sec.  5.  When  a  judg- 
ment or  decree  is  rendered  in  any  ciiril  action,  writs  of  c(xpias  ad 
satisfaciendum,  authorizing  the  imprisoament  of  the  person,  are 
not  to  be  issued,  unless  tbe  plaintiff,  d&c.  make  an  affidavit  before 
the  clerk  of  the  court,  d&c.  that  tbe  defendant  is  about  to  remove 
his  property  beyond  the  jurisdiction  of  the  court,  or  that  he  has  so 
removed  it,  or  that  he  has  fraudulently  conveyed  his  property  to 
others,  or  conceals  or  fraudulently  withhol4s  it,  to  avoid  tbe  pay* 
ment  of  his  debts.  But  the  defendant  may  be  discharged  from 
such  writ,  on  proof  that  the  affidavit  is  incorrect,  '  or  that  the 
grounds  laid  in  the  affidavit  were  insufficient  to  authorize  the  is- 
suance of  tbe  writ.'  Tbe  affidavits  required  by  this  act  are  to  be 
sufficient,  *  if  they  allege  the  facts  to  be  true  according  to  tbe  in- 
formation or  belief  of  the  plaintiff'  Sec.  6.  Persons  discharged 
from  the  ca,  sa,  are  not  to  '  be  exonerated  from  the  judgment' 
thereby. 

Mntemtd  Improvement,  Six  acts  were  passed  in  relation  to  this 
nubject,  establishing  boards  of  internal  improvement  in  certain 
districts,  counties,  d&c.  and  providing  a  remedy,  in  cases  where 
the  owners  of  turnpike  roads  and  toll  bridges  neglect  to  keep  them 
in  repair.  A  resolution  was  passed,  in  which  the  legislature '  most 
decidedly  deprecate  the  exercise  of  the  power  which  has  been 
assumed  by  congress,  of  appropriating  money,'  *  to  be  expended 
upon  local  objects  of  improvements  within  the  several  states,  and 
in  subscribing  for  stock  under  state  incorporations.' 

Ch.  47. — Judicieery,  If  any  '  circuit  judge '  neglect  to  attend 
on  the  first,  second,  or  third  day  of  the  term  of  the  court,  or  faH 
to  hold  his  cou^t  after  attending  on  the  first  days  of  the  term,  a 
deduction  of  10  dedlars  per  day  shall  be  made  fifora  his  salary. 
If  he  wholly  fail  '«o  attend  at  any  term  or  4erms  of  his  court  and 
hokl  the  sane,'  for  every  such  failure  a  deduction  of  100  dollars 
if  to  be  made  from  his  aalary.  No  circuit  jndge  is  to  be  paid  his 
Mhu-y,  or  any  part  thereof,  unless  he  *  shall  iaei  certify  that  he 
has  attended  at  the  tinea  wmi  plaoea  re<i«ired  by  law,  wd  held 
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\ni»  ccRirtd,  ^  shdM  certify  the  tidmber  ofdaytf  or  terms  which  he 
1m»  iiaikd  or  refused  to  hokl  his  coarts/ 

Ch.  52. — This  act  contains  proftsions  in  relation  ft>  the  salaries 
of  the  judges  of  the  Supreme  Conrt,  similar  to  those  of  the  pre- 
ceding act  relating  to  the  salaries  of  circuit  judges. 

Cb.  54. — Where  it  shall  be  necessary  to  ascertain  any  fact,  in 
the  trial  of  any  siiiit  ivt  chancery,  the  'chancery  courts  shall  have 
Ihr  issues  made  up,  tmdi  empanel'  a  jury  to  be  summoned  by  the 
sheriff,  Ibr  the  trial  of  the  same,  insianter,'  unless  either  party, 
*  i^A  affida? it,  show  to  the  court  sufficient  ground  for  the  contin- 
uance of  the  cause.' 

Cb.  59. — ^Justices  of  the  peace,  *  out  of  court,'  are  to  have 
jurisdiction  in  all  cases  of  endorsements,  or  assignments  of  bills, 
promissory  notes,  or  bonds,  '  the  amount  of  which  may  be  100 
dollars  or  under ;'  and  the  endorsees  or  assignees  are  to  have  the 
same  remedies  for  the  recovery  of  their  just  dues  *  as  by  the  exist- 
ing laws  are  exteinled  to  the  payees  of  said  instruments  of  writing.' 

Ch.  80. — Liquors,  spirituous.  An  act  was  passed  to  tax  the  re- 
tailers of  spirituous  liquors,  and  to  appropriate  the  moneys  arising 
therefrom  to  the  use  of  common  schools. 

Ch,  81. — Penal  Code.  If  any  person  dig  open  any  grave  and 
carry  away  the  body,  he  shall,  on  conviction,  be  imprisoned  in  the 
penitentiary,  for  a  period  of  time  not  less  than  two  years  nor  more 
than  five  years:  all  persons  aiding  in  such  oflence  are  to  be 
deemied  principals  in  the  first  degree.  Nothing  in  this  act  is  to 
be  so  construed,  *  as  to  prevent  persons  connected  with  the  dead 
from  raising  and  reinterring  them  in  such  place,  as  they  may  deem 
more  suitable  for  their  repose  ; '  or  to  prevent  any  dead  body  from 
being  raised,  '  when  there  is  suspicion  that  the  death  of  such  per- 
son was  occasioned '  by  an  unlawful  act  of  violence,  or  by  poison. 

Ch.  83.  *  Where  any  person  charged  upon  indictment  or  pre- 
sentment for  any  offence  punishable  by  confinement '  in  the  peni- 
tentiary, *  shall  plead  guilty  to  the  charge,'  a  jury  shall  be  empan- 
eled to  determine  the  length  of  time  for  which  such  person  shall 
be  so  confined,  who  shall  fix  upon  the  length  of  time,  in  the  same 
manner  as  if  such  person  had  pleaded  not  guilty. 

Ch.  90. — Registration,  Deeds  of  real  estate,  bills  of  sale  of 
personal  property,  mortgages  and  deeds  of  trust,  powers  of  attor- 
ney, &c.  are  to  take  effect  only  from  the  time  of  their  registration ; 
*  ftnd  any  deed  of  conveyance,  bill  of  sale,  or  other  instrument 
above  mentioned,  which  shall  be  last  executed,  but  first  registered, 
shall  have  preference  thereof,  unless  it  is  proved  in  a  court  of 
equity,  according  to  the  rales  of  said  court,  that  the  subsequent 
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purchaser  had  full  notice  of  the  previous  conveyance ;  and  the 
lien  of  judgment  and  execution  shall  have  preference  to  any  deed 
or  bond,  or  other  instrument  not  registered  at  the  time  the  said 
lien  of  said  judgment  or  execution  attached.'  Conveyances  of 
land  made  without  the  limits  of  the  state  are  to  be  proved  as  here- 
tofore, or  before  a  notary  public.  Where  all  the  subscribing  wit- 
nesses to  any  deed,  d&c.  are  dead  or  reside  without  the  limits  of 
the  state,  it  may  be  proved  by  any  two  persons  who  are  acquaint- 
ed with  the  hand-writing  of  the  person  who  executed  the  same. 
This  act  is  to  *  be  in  force  from  and  after  the  rise  of  the  next  ses- 
sion of  the  general  assembly.' 

Ch.  98. — Sheriffs.  If  any  sheriff  or  other  officer  holding  an 
election,  open  the  '  ticket  or  ballot  of  any  voter  and  read  the  same, 
at  the  time  he  receives  such  vote  or  ballot,  he  shall  be  fined  in  a 
sum  not  less  than  $  25,  and  if  he  be  the  acting  sheriff,  deputy- 
sheriff,  or  constable,  he  shall  be  removed  from  office. 

Ch.  102. — Slaves  and  free  persons  of  color.  If  any  free  person 
of  color  remove  to  this  state  to  reside  therein,  and  remain  therein 
twenty  days,  he  shall,  on  conviction,  be  fined  in  a  SLum  not  less  thao 
10  dollars  nor  more  than  50  dollars,  and  be  sentenced  to  hard  la- 
bor in  the  penitentiary  for  a  term,  not  less  than  one  year,  nor 
more  than  two  years ;  and  if  such  person  of  color  neglect  to  remove 
from  the  state,  within  thirty  days  after  his  discharge  from  the  pen- 
itentiary, unless  detained  by  sickness  or  some  unavoidable  acci- 
dent, he  shall  be  liable  to  be  sentenced  to  labor  in  the  peni- 
tentiary for  four  years.  No  court  or  owner  of  any  slaves  shall 
emancipate  them  except  on  condition  that  they  shall  be  immedi- 
ately removed  from  the  state  ;  and  every  person  desiring  to  eman- 
cipate any  slaves,  shall,  before  such  emancipation  shall  be  allow- 
ed, enter  into  bond  with  good  security,  in  a  sum  equal  to  the  value 
of  the  slaves,  conditioned  that  they  shall  forthwith  remove  from 
the  state. 

Ch.  103.  This  act  prohibits  '  all  assemblages  of  slaves  in  unu- 
sual numbers  or  at  suspicious  times  and  places,  not  expressly  au- 
thorized by  their  owners ;'  owners  or  persons  having  charge  of 
slaves,  are  not  to  permit  them  '  to  go  about  the  country  under  the 
pretext  of  practising  medicine  or  healing  the  sick ;'  the  chief  insti- 
gators of  any  plot  to  rebel  or  murder  any  white  person,  *  who  shall 
run  away  and  lie  out  and  refuse  to  surrender,'  may  be  killed,  if  it 
be  not  practicable  otherwise  to  arrest  and  secure  them ;  all  laws  or 
parts  of  laws  now  in  force,  authorizing  the  punishment  of  persons 
of  color,  by  nailing  them  to  the  pillory  and  cutting  off  their  ears, 
are  repealed  ;  all  laws  *  requiring  runaway  slaves  to  be  published 
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on  the  Lord's  day,  or  any  proclamation  concerning  them  to  be 
made  at  any  charch/  are  repealed ;  where  the  owner  of  any  runa- 
way slave  committed  to  jail,  is  supposed  to  reside  in  any  other 
couDty  or  state, '  publication  conceroiog  such  slave  is  to  be  made 
in  some  newspaper  best  calculated  to  convey  information  to  the 
owner  ;'  if  on  the  trial  of  any  slave  where  a  jury  is  required,  *  it 
shall  be  found  impracticable  to  get  a  jury  of  slaveholders,'  the  de- 
ficiency '  may  be  made  up  by  summoning  a  jury  of  householders ;'  in 
all  trials  for  alleged  violations  of  St.  1826,  ch.  22,  the  burden  of 
proof,  to  show  that  the  persons,  whose  importation  is  prohibited  in 
the  first,  second,  and  sixth  sections  of  said  act,  were  not  imported 
contrary  to  the  provisions  thereof,  shall  lie  on  the  defendant.' 

No.  4. — Inspection  of  Tobacco.  By  this  resolution,  the  legisla- 
ture of  Louisiana  are  *  requested  to  take  under  consideration  the 
propriety  of  amending  and  altering  the  existing  inspection  laws ' 
of  Louisiana,  particularly  in  relation  to  the  inspection  of  tobacco. 

No.  15. — Public  Lands,  The  senators  and  representatives  of 
the  State  in  Congress,  are  'requested  to  use  their  endeavors, 
to  have  the  net  proceeds  of  all  the  public  lands  hereafter  sold, 
set  apart  by  law,  as  a  permanent  fund,  for  the  education  of 
American  children,'  to  '  be  distributed  to  the  States  and  territories 
according  to  such  rates  as  may  be  deemed  equitable  and  just.' 

No.  18. — Convention,  A  resolution  was  passed,  *  two  thirds  of 
the  General  Assembly  concurring  therein,'  recommending  to  the 
people  of  the  State, '  at  the  next  general  election  of  members  of 
the  General  Assembly,'  to  vote  for  or  against  the  calling  a  conven- 
tion, to  revise  and  amend  the  constitution  of  the  State. 


MISSISSIPPI. 


At  the  session  of  the  general  assembly  of  Mississippi,  in  Jack- 
son, begun  on  November  21,  1831,  ninety-five  acts,  nine  resolu- 
tions and  five  memorials  were  passed. 

Ch.  6. — Covenants,  Bonds,  Bills,  and  Promissory  Notes,  The 
holder  of  *  any  covenant,  bond,  bill,  or  promissory  note,  signed  by 
two  or  more  persons,'  may  sue  any  number  of  the  parties  in  the 
same  action  ;  if  the  holder  sue  such  parties  in  more  than  one  ac- 
tion, returnable  to  the  same  court,  for  the  purpose  of  accumulating 
costs,  and  without  sufficient  reason,  *  it  shall  be  lawful  for  the 
court,  on  application  of  the  defendants  in  the  several  actions,  to 
order  a  consolidation  thereof,  at  the  costs  of  the  plaintiff.' 

VOL.  vin. — ^NO.  XVI.  57  ,^4    j 


Digitized  by  CjOOQIC 


450  Legulaium.  [Oct. 

Ckurehei.  Acts  were  passed  fer  the  incorporttion  of  the  Unioo, 
Baker's  Creek,  and  ConsolatioD  Charches. 

Ch.  74. — Ckmvention,  This  act  provides  for  the  election  of 
representatives  of  the  several  counties  in  the  Convention  for  the 
purpose  of  revising  or  changing  the  constitution  of  the  state.  The 
convention  is  to  meet  at  Jackson,  on  the  second  Monday  of  Sep- 
tember, 1892. 

Divorces,  Six  resolutions  were  passed  (two  thirds  of  both 
houses  concurring  therein)  confirming  the  decrees  of  the  chanceiy 
court,  by  which  certain  marriages  were  dissolved. 

Ch.  4. — Female  Witnesses.  No  females  shall  hereafter  be  com- 
pelled to  attend  any  court  in  this  state,  to  give  testimony  in  civil 
cases ;  their  depositions  are  to  be  taken  and  received  ;  provided, 
however,  that  when  the  deposition  of  any  female  shall  have  been 
taken,  either  party  may  obtain  process,  as  usual  heretofore,  to 
compel  her  personal  attendance,  'on  his,  her,  or  their  agent  or 
attorney  filing  in  the  clerk's  office,  in  vacation,  or  in  a  reasonable 
time  before  the  time  of  trial,  in  open  court,  an  affidavit  that  the 
personal  attendance  in  open  court  of  said  female  is  necessary 
for  the  ends  of  justice;  and  the  person  so  applying  ibr  said 
process  shall  be  liable  for  the  payment  of  the  cost'  of  such 
witness. 

Ch.  6. — Slaves,  Free  Negroes  and  MulaHoes,  Sec.  1.  AW  free 
negroes  and  mulattoes  in  the  state,  under  the  age  of  50  years  and 
over  the  age  of  16  years,  are  required,  within  90  days  after  the 
passage  of  the  act,  to  remove  from  the  state,  and  are  forbidden  to 
return,  under  any  pretence  whatever.  In  case  any  such  negro 
or  mulatto  shall  not  so  remove,  or  shall  return,  such  person  shall 
be  sold  for  the  term  of  five  years,  and  the  proceeds  shall  be  paid, 
one  half  into  the  county  treasury,  and  the  other  half  into  the  state 
treasury.  But  if  any  such  person  shall  apply  to  the  county  or 
probate  court  of  the  county  in  which  he  or  she  may  reside,  for  per- 
mission to  remain  in  the  state,  and  shall  prove,  to  the  satisfaction 
of  the  court,  that  he  or  she  is  of  good  character,  and  if  the  court 
shall  be  of  opinion  that  it  is  expedient  that  such  person  shall  re- 
main in  the  state,  the  court  is  authorized  to  grant  such  person  a 
license  to  remain  ;  but  the  court  may  revoke  the  license,  when- 
ever it  shall  deem  it  necessary,  and  such  licensed  person  shall, 
within  20  days  thereafter,  remove  from  the  state,  on  pain  of  incur- 
ring the  penalty  before  prescribed.  Sec.  2.  No  captain  or  other 
person  in  charge  of '  any  steamboat,  flat,  keel  or  other  craft,'  shall 
receive  or  employ  any  colored  person  *  purporting  to  be  free,'  un- 
i«^  —  ^  colored  person  exhibit  his  or  her  *firee  papers,'  under 
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penalty  of  forfeiting  1000  dollars  and  being  imprisoned  for  a  term 
not  less  than  six  nor  more  than  twelve  months.  Sec.  3.  If  any 
officer  or  other  person  in  charge  of  any  steamboat,  d&c.  receive 
on  board  any  slave  without  the  permission  of  the  owner,  be  shall 
be  liable  to  the  penalty  prescribed  in  the  second  section  of  the 
act.  Sec.  4.  Persons  hereafter  licensed  to  sell  spirituous  liquor« 
are  required  to  make  oath  that  they  will  not  sell  spirituous  liquors 
to  slaves,  unless  permitted  by  the  owner  or  overseer  of  such  slaves. 
Sec.  5.  The  judges  are  required  to  give  this  act  in  special  charge 
to  the  grand  juries.  Sec.  6.  No  colored  person  shall '  exercise 
the  functions  of  a  minister  of  the  gospel,  under  the  penalty  of 
thirty^niiie  lashes.'  A  master  may  permit  his  slave  to  preach  upon 
his  own  premises,  but  he  shall  not  allow  any  other  slaves  than  his 
own  to  assemble  on  such  occasion.  Sec.  7.  If  any  person  em- 
ploy any  colored  person  '  to  vend  or  hawk  goods,  d&c.  without  the 
limits  of  the  several  incorporated  towns  of  this  state,'  he  shall  be 
fined  in  a  sum  not  less  than  50  dollars  nor  more  than  500  dollars, 
and  be  imprisoned  not  less  than  one  nor  more  than  three  months. 
Any  free  colored  person  so  employed  shall  forfeit  his  goods,  &>c. 
*  then  vending ;'  one  half  of  which  shall  go  '  to  the  use  of  the  in- 
former, and  the  other  half  to  the  constable  inflicting  the  punisb- 
ment  of  thirty-nine  lashes,  hereby  authorized  to  be  inflicted '  upon 
such  offender. 

Ch.  66. — Highways,  Ferries  and  Bridges,  This  is  an  act  '  to 
reduce  into  one  the  several  acts '  upon  this  subject.  It  declares 
what  roads  shall  be  public  roads,  regulates  the  appointment  of 
overseers  of  roads,  prescribes  their  duties,  prohibits  horse-racing 
on  any  public  road,  or  shooting  matches  across  any  road  or  so 
near  thereto  as  to  endanger  passengers ;  it  divides  the  roads  into 
two  classes — the  public  roads,  which  are  not  to  be  less  than  25 
feet  wide  —  and  the  neighborhood  roads,  which  are  not  to  be  less 
than  15  feet  wide :  it  also  regulates  the  building  of  bridges,  the 
erection  of  gates,  &c. 

Ch.  12. — Indiann,  '  So  much  of  the  act  to  which  this  is  an 
amendment,  as  prohibits  any  person  or  persons,  other  than  In- 
dians, from  making  any  settlement,  or  attempting  to  cultivate  any 
land  or  lands  within  the  boundaries'  of  the  Indian  territory,  is 
repealed. 

Free-masons,  Acts  were  passed  for  the  incorporation  of  the 
officers  and  members  of  Leak  Lodge,  No.  17,  and  of  Washington 
Lodge,  No.  3. 

Library  Society,  Academy,  Spc,  The  Meridian  Springs  Library 
Society,  and  the  Trustees  of  the  Meridian  Springs  Academy,  were 
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incorportted.    An  act  was  also  passed  to  incorporate  *  The  Yicks- 
biirg  Institute  of  Science  and  Literature/ 

Mail.  A  resolution  was  passed,  instructing  the  senators  of  the 
state  in  congress  and  requesting  the  representati?es  to  endeavor 
'  to  procure  the  transmission  of  a  daily  mail  from  Huntsville,  Ala- 
bama, to  Natchez,  and  thence  on  to  the  city  of  New  Orleans.' 

Ch.  1. — MaUdous  Injuries,  Sec.  i.  If  any  person  maliciously 
kill  or  wound  any  horse,  mule,  sheep,  &c.  he  shall  be  fined  in  a 
sum  not  less  than  25  dollars  nor  more  than  300  dollars,  and  be 
imprisoned  not  less  than  one  month  nor  more  than  six  months. 
Sec.  2.  If  any  person  maliciously  injure  or  destroy  any  property 
of  another,  either  real  or  personal,  he  '  shall  be  fined  in  a  sum 
two-fold  the  value  of  the  property  destroyed,  or  of  the  damage 
done,  and  be  imprisoned  for  any  term  of  time  not  exceeding  twelve 
months.'  Sec.  3.  If  any  person  '  cut  off  or  shave  the  tail  of  any 
horse,  mare,  colt  or  gelding,  not  his  own,'  he  shall  incur  the  pen- 
alties prescribed  in  the  second  section  of  this  act. 

Ch.  109. — Public  Land.  A  memorial  was  passed,  requesting 
congress  'to  grant  to  this  state  one  million  of  acres  of  land,  out 
of  the  many  millions  contained  within  its  limits,  for  the  purpose  of 
improving  the  navigable  streams  in  this  state.' 

Ch.  72. — Cotton  Manufacture,  An  act  was  passed  for  the  in- 
corporation of  the  Mississippi  Cotton  Company,  with  a  capital 
stock  of  150,000  dollars,  for  th^  purpose  of  erecting  and  carrying 
on  *  factories  of  cotton  bagging,  cotton  shirting,  cotton  canvass, 
cordage,  rope,  twine,  yarns,  and  all  other  cotton  goods  and  fabrics 
suitable  to  the  planting  interests  of  the  south.' 

Ch.  97. — Penitentiary,  A  resolution  was  passed  relative  to 
the  establishment  of  a  penitentiary;  a  board  of  commissioners  is 
to  be  appointed,  whose  duty  it  shall  be  to  report  a  plan,  accompa- 
nied by  an  estimate  of  the  expense  of  constructing  a  penitentiary, 
to  recommend  a  site,  &c. 

Ch.  86. — Electors  of  President  and  Vice  President.  The  elec- 
tion is  to  be  held  on  the  first  Monday  in  November. 

Railroads.  A  company  was  incorporated,  with  a  capital  stock 
of  250,000  dollars,  for  the  purpose  of  constructing  a  railroad  from 
Clinton,  in  Hinds  county,  to  Vicksburg,  in  Warren  county.  An 
act  was  also  passed, '  to  extend  and  incorporate  the  West  Feliciana 
Railroad  Company  of  the  state  of  Louisiana,  within  the  state  of 
Mississippi.'  This  railrdad  is  to  extend  from  St.  Francisville,  in 
Louisiana,  to  Woodville,  in  the  county  of  Wilkinson,  in  Missis- 
sippi. 

Ch.  8- — Rangers.    No  ranger  shall  *  enter  on  the  discharge  of 
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the  duties  of  his  office,  until  he  has  given  bond,  in  conformity 
with  the  laws.'  If  the  county  court  deem  the  security  of  the 
ranger  insufficient,  they  may  require  him  to  give  other  or  addi- 
tional security  ;  and  on  his  failing  to  do  so,  the  governor  is  to 
supersede  his  commission. 

Turnpike  Roads,    Two  acts  were  passed  for  the  incorporation 
of  turnpike  road  companies. 


LOUISIANA. 

At  the  first  session  of  the  tenth  legislature  of  Louisiana,  begun 
at  Donaldsonville,  on  January  3,  1831,  and  adjourned  to  New 
Orleans,  on  January  8,  1831,  fifty-one  acts  and  four  resolutions 
were  passed.  The  laws  are  published  both  in  English  and  French. 
No.  13. — Attorney  General,  The  attorney  general  is  required 
'  to  intervene  in  all  suits '  instituted  in  any  of  the  State  courts  held 
in  New  Orleans,  or  courts  of  the  United  States,  where  he  may 
think  the  interest  of  the  State  is  involved,  '  for  the  purpose  of 
prosecuting  or  defending  such  interest.'  And  he  is  further  re- 
quired to  institute  such  suits  in  behalf  of  the  State,  as  to  him  may 
seem  proper,  for  the  recovery  of  all  real  estate  belonging  to  the 
State,  and  which  is  adversely  claimed  and  possessed. 

No.  38. — Patent,  An  act  was  passed,  by  which  Pierre  Abodie, 
his  heirs  and  assigns,  were  authorized,  so  soon  as  he  shall  have 
proved  to  commissioners  appointed  for  that  purpose,  the  efficacy 
of  his  method  of  destroying  the  Grass  Nut,  (Coco  Amer.)  to  exact, 
for  the  space  of  twenty  years,  certain  sums  of  money  from  all  per- 
sons who  may  make  use  of  such  method ;  provided  that  it  has  not 
been  put  in  practice  before,  and  is  '  in  fact  a  new  discovery  in  this 
State.' 

No.  17. — Banking  Company.  The  City  Bank  of  New  Orleans 
was  incorporated,  with  a  capital  stock  of  $2,000,000 ;  branches 
are  to  be  established  at  Natchitoches  and  Baton  Rouge. 

No.  18. — Banking  and  Canal  Company,  The  New  Orleans 
Canal  and  Banking  Company  was  incorporated  with  a  capital  of 
$4,000,000,  to  construct  a  canal  from  New  Orleans  to  Lake 
Pontchartrain ;  the  canal  is  to  be  sixty  feet  wide  at  the  surface 
of  the  water,  and*  of  a  sufficient,  depth  to  admit  vessels  drawing 
six  feet  of  water.  The  company  is  invested  with  banking  privi- 
leges. Offices  of  discount  and  deposit  are  to  be  established  in  St. 
Francisville,  Alexandria,  Franklin,  and  Donaldsonville. 

No.  45. — Church,  This  act  was  passed  to  incorporate  the 
Roman  Catholic  Church  of  St.  Mary  in  Lafourche. 
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Cotteges.  The  Colleges  of  Jefferson,  in  the  parish  of  St  James, 
and  of  Franklin,  in  the  parish  of  St.  Laudrj,  were  incorporated. 
An  act  was  passed  granting  (5,000  to  each  of  the  colleges  of 
Louisiana,  Jefferson,  and  Franklin. 

No.  37. — Children,  Fathers  or  mothers  may  legitimate  their 
natural  children,  '  by  acts  declaratory  of  their  intention,  made  be- 
fiMre  a  notary  and  two  witnesses;'  but  nothing  contained  in  this 
statute  is  to  be  so  construed  as  to  authorize  a  white  parent  to 
legitimate  a  colored  child,  nor  to  prevent  a  person  of  color  from 
legitimating  his  colored  children :  Provided,  that  the  natural  child- 
ren are  the  issue  of  parents  who  could  have  contracted  marriage 
at  the  time  of  the  conception ;  and  provided  that  the  parent  who 
wishes  to  legitimate,  a  natural  child  has  no  '  ascendants  nor  legiti- 
mate descendants.'   [ni  ascendans  ni  descendans  legitimes.] 

No.  46. — Colored  Persons,  Slaves,  S^c.  All  free  persons  of  color, 
who  are  permanent  residents  in  the  State,  and  have  not  entered 
this  State  in  violation  of  the  laws,  and  who  are  owners  of  property 
or  exercise  a  useful  trade  therein,  and  '  have  always  conducted 
themselves  in  a  proper  manner,  are  not  to  be  subject  to  the  pro- 
visions of  the  seventh  section  of  the  act  approved  March  16, 1830, 
but  may  depart  from  the  State  or  return,  as  their  business  may 
require;'  but  this  permission  is  not  to  extend  to  those  who  shall 
go  to  or  return  from  the  West  India  Islands.  Slaves  emancipated 
for  their  services  are  not  to  be  compelled  to  leave  the  State. 

No.  30.  By  this  act,  certain  sections  of  the  act,  relating  to  the 
introduction  of  slaves  into  this  State,  approved  January  31,  1829, 
are  repealed. 

No.  1. — Governwieni,  seal  of.  From  and  after  January  8, 1831, 
the  legislature  are  to  hold  their  sessions  in  New  Orleans. 

No.  54. — Gaming  Houses,  Sfc,  Sec.  1 .  Every  person  who  shall 
open  any  gaming-bank,or  shall  permit  any  such  bank  to  be  opened 
in  any  place  under  his  control,  or  shall  assist  in  conducting  its 
affairs,  shall  be  subject  to  a  fine  not  exceeding  $1000,  nor  less 
than  $500 ;  one  fourth  of  which  shall  go  to  the  prosecuting  attor- 
ney, and  the  remainder  to  the  town  within  the  limits  of  which  the 
offence  may  have  been  committed ;  but  of  this  remainder  one  third 
shall  be  for  the  use  of  the  informer,  (if  there  be  one)  if  he  shall 
demand  the  same;  in  case  the  fine  is  not  paid,  the  offender  is  to 
suffer  imprisonment  for  not  more  than  six  months  nor  less  than 
one  month.  Sec.  2.  Mayors,  d&c.  on  receiving  information  on  oath 
that  a  gaming-bank  is  open  in  any  place  within  their  jurisdiction, 
we  authorized  and  required  to  enter,  or  to  send  their  officers  to 
«nter,  into  such  place,  for  the  purpose  of  apprehending  the  keepers 
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or  assistants  and  seizing  any  money  or  other  property  which  may 
be  found  in  the  bank  or  staked  thereat ;  all  the  money,  d&c.  so 
seized  is  to  be  confiscated  and  paid  into  the  town  or  parish  treas- 
ury, unless  the  person  *  by  whom  the  seizure  may  have  been  made' 
shall  demand  one  half  thereof ;  in  which  case  he  shall  receive  one 
half,  and  the  other  half  only  shall  go  into  the  town  or  parish  treas- 
ury.' Sec.  3.  If  resistance  is  made  to  such  entry,  the  persons  resist- 
ing are  subject  to  the  penalties  imposed  by  the  first  section  of  this 
act.  Sec.  4.  No  person,  in  cases  arising  under  this  act,  is  to  be  re- 
jected as  an  incompetent  witness,  in  consequence  of  any  interest 
he  may  have  in  the  property  seized  or  the  fines  imposed.  Sec.  5. 
Magistrates  or  other  officers,  whose  duty  it  is  to  carry  into  effect 
the  provisions  of  this  act,  but  who  shall  neglect  to  do  so,  are  sub- 
jected to  a  fine  of  not  less  than  $300,  nor  more  than  $600,  and 
nJoreover  shall  be  liable  to  be  deprived  of  their  offices.  Sec.  6.  The 
provisions  of  this  act  are  not  to  apply  to  the  licensed  gaming 
houses  in  New  Orleans  and  its  incorporated  fauxbourgs. 

No.  10. — Hotel.  An  act  was  passed  to  incorporate  an  associa- 
tion for  the  purpose  of  building  a  hotel  in  New  Orleans ;  its  capital 
stock  is  not  to  exceed  $200,000. 

No.  53. — Jury,  An  act  was  passed  regulating  trials  by  jury, 
&c.  No  juror  is  to  be  challenged,  on  the  ground  that  he  is  ex- 
empted by  law  from  serving  on  juries,  or  that  he  is  related  or  allied 
to  either  party,  unless  such  relationship  or  alliance  be  within  the 
sixth  degree  according  to  the  computation  of  the  civil  law. 

No.  5. — Mississippi  Rivfr.  The  senators  of  the  State  in  Con- 
gress are  instructed,  and  the  representatives  are  requested  to  re- 
present to  the  general  government  the  necessity  of  deepening  the 
mouth  of  the  Mississippi,  and  the  importance  of  making  an  appro- 
priation for  that  purpose,  without  delay. 

No.  15. — Navy  Yard  or  Depot,  and  Canal,  By  another 
resolution,  the  senators  and  representatives  in  congress  are  re- 
quested to  endeavor  to  procure  the  establishmeilt  of  a  navy  yai^ 
or  depot  on  the  waters  of  the  Gulph  of  Mexico ;  and  Pensacola  is 
recommended  as  a  suitable  site  therefor.  They  are  also  instructed 
and  requested  to  urge  upon  the  general  government  *  the  necessity 
of  cutting  a  canal  fit  for  steam  navigation,  to  unite  the  waters  of 
the  bays  of  Pensacola  and  Mobile,  as  affording  a  means  of  defence 
to  the  city  of  New  Orleans  in  case  of  a  hostile  invasion.' 

No.  55. — Railroad  Company,  The  West  Feliciana  Railroad 
Company  was  incorporated,  with  a  capital  stock  of  $  150,000, 
with  the  privilege  of  increasing  it  to  $^0,000 ;  its  object  is  to 
construct  a  railroad  ftom  the  river  Misdiissippi,  near  St.  Fraocis- 
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tille  to  the  boondarj  line  of  the  State,  towards  Woodville  in  the 
State  of  Miflsiflsippi. 

At  the  extra  session  of  the  tenth  legislature,  begun  in  New 
Orleans,  on  November  14,  1831,  three  acts  and  two  resolutions 
were  passed. 

No.  1. — Slaves.  The  principal  act  passed  at  this  session  relates 
to  the  introduction  of  slaves.  Sec.  1.  No  slaves  are  to  be  intro- 
duced into  the  state  except  in  accordance  with  the  provisions  of 
this  act  Sec.  2.  Persons  emigrating  into  this  state,  and  citizens 
of  the  state  who  may  become  owners  of  slaves  without  its  limits, 
may  introduce  their  slaves,  for  their  own  use ;  provided  they  were 
not  purchased  in  Mississippi,  Alabama,  Arkansas,  or  Florida. 
Sec.  3.  Any  inhabitant  or  emigrant  who  shall  introduce,  for  his 
own  use,  slaves  purchased  in  any  state  or  territory  other  than 
those  excluded  by  this  act,  shall,  within  five  days  after  their  ar- 
rival in  the  parish  in  which  he  resides,  and  within  twenty  days 
after  their  arrival  in  the  state,  file  in  the  office  of  any  parish  judge, 
an  entry,  on  oath,  descriptive  of  the  slaves ;  and  he  shall  further  de- 
clare, on  oath,  that  he  will  not  in  any  manner  dispose  of  them,  with 
a  view  to  evade  the  provisions  of  this  act,  during  the  6ve  years 
next  after  their  introduction ;  in  case  of  non-compliance  with  these 
conditions,  he  is  to  be  fined  in  a  sum  not  less  than  $500  nor 
more  than  $  1000  for  each  slave,  and  to  be  imprisoned  till  the 
fine  and  costs  are  paid ;  and  all  slaves  so  introduced  are  to  be 
entitled  to  their  freedom  and  to  be  disposed  of  as  hereinafter  men- 
tioned. Sec.  4.  Persons  authorized  by  the  second  section  to  intro- 
duce slaves,  are  forbidden  to  dispose  of  them  for  the  term  of  five 
years  after  their  introduction;  the  contract  for  any  such  disposi- 
tion is  made  void,  the  slaves  are  to  be  entitled  to  their  freedom, 
and  the  parties  to  such  contract  are  subject  to  the  penalties  inflicted 
in  the  third  section  of  the  act.  Sec.  5.  The  governor  is  invested 
with  power  to  cause  all  slaves  acquiring  their  freedom  by  virtue 
of  this  act  to  be  sent  out  of  the  State.  Sec.  6.  No  slaves  introduced 
under  this  law  are  to  be  liable  to  be  sold  under  any  execution 
issuing  from  any  of  the  courts  of  the  State,  or  for  taxes,  for  the 
space  of  five  years  after  their  introduction;  if  so  sold,  the  sale  is 
to  be  void,  and  the  slaves  are  to  be  free.  [By  the  act  approved 
April  2,  1832,  this  section  is  amended  so  as  to  authorize  courts  of 
probate  to  order  any  sale,  which  may  become  necessary  in  the 
'settlement  of  successions.']  Sec.  7.  If  any  person  remove  (except 
as  mentioned  in  the  fifth  section)  beyond  the  limits  of  the  State,. 
any  slave  entitled  to  his  freedom  under  the  provisions  of  this  law» 
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he  shall  be  fined  in  the  sum  of  $1000,  and  be  imprisoned  at  hard 
labor  for  the  space  of  five  years.  Sec.  9.  In  prosecutions  instituted 
under  this  act,  the  prosecuting  attorney,  in  case  of  conviction, 
shall  receive  $  100  for  each  slave  embraced  in  the  prosecution ;  in 
case  of  failure  to  convict,  he  shall  receive  $10  for  each  slave.  Sec. 
10.  Fines  imposed  under  this  act  shall  go,  one  half,  to  the  informer, 
and  the  other  half,  to  the  State.  Sec.  11.  Owners  of  slaves  who 
have  been  introduced  fi>r  sale  prior  to  the  promulgation  of  this  act, 
and  who  shall  not  be  sold  or  removed  beyond  the  limits  of  the 
State  in  thirty  days  afler  such  promulgation,  shall  forfeit  a  sum  not 
less  than  $  10  nor  more  than  $  20  for  every  slave  so  remaining, 
and  for  every  day  such  slave  may  remain  thereafter.  Sec.  13.  This 
act  is  not  to  apply  to  slaves  coming  or  departing  with  any  traveller. 
Nor  is  it  to  apply  to  the  slaves  of  any  citizen  of  this  State,  who  before 
the  promulgation  of  this  act,  were  removed  out  of  the  limits  of  this 
State  temporarily  and  with  the  intention  to  bring  them  back  ;  but  if 
it  appear,  *  within  five  years  thereafter,  that  any  slave  or  slaves  thus 
introduced  had  not  been  in  this  State  before,  or  were  not  hondjide 
the  property  of  the  person  so  introducing  them,  at  the  time  they  quit- 
ted the  State,  during  their  absence,  and  when  they  were  brought 
back,  then  the  person  who  shall  have  so  introduced  such  slaves, 
shall  be  liable  to  all  the  penalties  of  this  act.*  Sec.  15.  If  any 
simulated  sale  is  made  for  the  purpose  of  evading  the  provisions 
of  the  eleventh  section  of  this  act,  the  parties  shall  be  liable  to  the 
penalties  imposed  in  the  fourth  section,  and  the  slaves  shall  be 
entitled  to  their  freedom. 

]>fo.  3. —  Volunteer  Companies.  The  governor  is  authorized  to 
purchase  arms  and  accoutrements  *  for  the  use  of  such  companies 
of  volunteers  as  are  or  may  be  formed,  to  any  amount  not  exceed- 
ing 20,000  dollars ;'  but  security  is  to  be  taken  for  the  safe  keep- 
ing of  such  arms  and  accoutrements. 

At  the  third  session  of  the  tenth  legislature,  at  New  Orleans, 
begun  on  January  2,  1832,  seventy-seven  acts  and  eight  resolu- 
tions were  passed. 

Banks,  The  senators  of  the  State  in  Congress  were  instructed 
and  the  representatives  were  requested  to  use  their  exertions  to 
obtain  a  renewal  of  the  charter  of  the  Bank  of  the  United  States, 
during  the  last  session  of  Congress,  *  with  such  alterations  as  shall 
appear  necessary  to  secure  the  rights  of  the  States.'    p.  96. 

An  act  was  passed  to  incorporate  the  subscribers  to  the  Union 
Bank  of  Louisiana,  with  a  capital  stock  of  $  7,000,000,  which  is 
to  be  raised  by  means  of  a  loan  to  be  obtained  by  the  directors  of 
VOL.    VIII. — KG.    XVI.  68 
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the  iDMitution.  Books  of  subscription  for  the  sam  of  $8,000,000, 
divided  into  shares  of  $100  each  and  intended  to  secure  the  \oan, 
are  to  lie  opened ;  the  owners  of  real  estate  situated  in  Louisiana 
and  who  are  citizens  thereof,  are  '  the  only  persons  entitled  to 
subscribe,  and  shares  so  subscribed  shall  be  transferable  only  to 
such  owners  until  after  four  years,  when  they  shall  be  transferable 
to  any  owner  of  real  estate  in  the  State,  whether  citizen  or  not.' 
'  In  order  to  facilitate  the  said  Union  Bank  in  the  negotiation '  for 
the  foan,  '  the  faith  of  the  State  is  hereby  pledged  for  the  securi- 
ty of  the  capital  and  the  interest;'  seven  thousand  bonds  of 
$  1000  each,  payable  in  different  periods  of  time,  and  bearing 
interest  at  the  rate  of  five  per  cent,  per  annum,  are  to  be  *  sub- 
scribed by  the  governor  to  the  order  of  the  Union  Bank  of  Louisi- 
ana, countersigned  by  the  treasurer,  and  under  the  seal  of  the 
State,'  which  bonds  are  to  be  transferable  by  endorsement;  the 
capital  and  interest  of  the  bonds  are  to  be  paid  by  the  bank  when 
they  shall  become  due,  and  the  payment  thereof  is  to  be  secured 
by  mortgages  on  lands  and  slaves  of  the  subscribers.  The  duration 
of  the  charter  is  twenty-five  years.  The  act  further  prescribes  the 
duties  and  defines  the  privileges  of  the  bank,  regulates  the  mode 
of  choosing  the  directors  and  the  appointment  of  the  officers,  the 
mode  and  timcsof  making  dividends,  the  establishment  of  branches, 
exempts  the  capital  from  taxation,  &c.  The  State  is  to  *  be  en- 
titled to  a  credit  of  $500,000,'  and  every  stockholder,  a  credit  equal 
to  one  half  the  amount  of  his  shares,  p.  42.  [There  are  numerous 
discrepancies  between  the  English  and  French  versions  of  these 
laws.  In  some  cases  the  English  is  unintelligible.  In  the  fourth 
section  of  the  above  act,  there  appears  to  be  an  important  onussion 
in  the  English  version ;  other  inaccuracies  are  observable  in  the 
same  act] 

Cotton  Press  Company,  The  Levee  Steam  Cotton  Press  Com- 
pany was  incorporated.  The  capital  stock  is  fixed  at  $200,000 
with  the  privilege  of  increasing  it  to  $1,000,000.    p.  16. 

Canal  and  Navigation  Companies.  The  Lake  Borgne  Company 
was  incorporated,  to  construct  a  canal  between  Bayou  Mazant  and 
New  Orleans.  Its  capital  is  $500,000,  and  its  charter  is  to  '  ex- 
tend as  far  as  the  year  1912,  inclusive.'  p.  84.  The  Amite  Navi- 
gation Company  was  incorporated,  with  a  capital  of  $25,000,  for 
the  purpose  of  rendering  navigable  the  Amite  River,  from  the 
confluence  of  its  two  branches  in  Louisiana  to  the  point  where  the 
improvements  at  the  expense  of  the  State  terminate,    p.  192. 

Causeway  Company,  A  company  was  incorporated  to  build  a 
toll-dyke  or  causeway  over  the  branch  of  the  Red  river  in  the 
parish  of  Natchitoches,  called  Old  river,    p.  158. 
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Insurance  Company,  The  Western  Marine  and  Fire  Insurance 
Company  was  incorporated  with  a  capital  of  $300,000 ;  it  is  to  be 
established  in  New  Orleans,   p,  114. 

Divorce,  Whenever  any  married  person  shall  be  accused  of 
any  infamous  offence,  as  provided  in  the  act  relative  to  divorces, 
passed  March  19,  1827,  and  shall  have  fled  from  justice  by  going 
beyond  the  jurisdiction  of  the  State,  the  husband  or  wife  of  such 
fugitive,  as  the  case  may  be,  may  claim  divorce  on  proving  that 
such  fugitive  is  actually  guilty  of  such  offence,  and  has  so  fled, 
and  in  such  case  it  shall  not '  be  necessary  to  obtain  a  separation 
from  bed  and  board.'  p.  152. 

Engineer,  Civil  A  civil  engineer  for  the  State  is  to  be  ap- 
pointed, with  an  annual  salary  of  $5000.  His  duty  is  to  make 
such  *  surveys  and  estimates  as  may  be  directed  by  law;'  and 
when  works  of  internal  improvement  shall  be  so  directed,  to  super- 
intend their  progress,  &c.   p.  154. 

Ferries,     Four  ferries  were  granted  to  different  individuals. 

Hospitals,  S^c,  The  State  treasurer  is  required  *to  sell,  in 
addition  to  those  already  granted,  for  and  in  consideration  of  the 
price  and  sum  of  $7,500  lo  all  persons  who  shall  apply  to  him, 
licenses  to  keep  gaming  houses  in  ^ew  Orleans  for  and  during 
the  space  of  one  year,  which  sum  shall  be  payable  in  cash  and  in 
advance;  provided  that  the  two  licenses  granted  to  the  two  thea- 
tres in  New  Orleans  shall  continue  to  be  sold  for  the  sum  of  $4000 
each,  payable  in  cash  and  in  advance,  and  that  the  proceeds  of 
those  two  licenses  shall  be  appropriated  in  the  following  manner, 
to  wit,  one  half,  for  the  relief  of  the  Orphan  Boys'  Asylum,  and 
the  other  half,  for  the  relief  of  the  Poydras  Asylum.'  The  pro- 
ceeds of  the  additional  licenses  authorized  by  this  act,  are  to  be 
appropriated  in  the  following  manner ;  three  quarters  thereof,  to 
the  Charity  Hospital  of  New  Orleans,  and  the  other  quarter,  to  be 
equally  divided  between  the  primary  schools  of  New  Orleans  and 
the  college  of  Louisiana,    p.  152. 

Patent,  An  act  was  passed  granting  certain  exclusive  privi- 
leges to  J.  B.  Fitch.  The  preamble  declares  that,  whereas  he 
has  presented  to  the  general  assembly  a  petition  stating  that  he  is 
the  inventor  of  a  cutting  machine  of  great  utility  to  the  sugar 
planters  of  the  State;  therefore  it  is  enacted,  that  the  exclusive 
use  of  this  machine  be  vested  in  him,  his  heirs  and  assigns,  during 
the  term  of  fourteen  years,  provided  the  machine  shall  not  have 
been  invented  by  any  other  person,   p.  168. 

Removal,  An  act  was  passed,  whereby  a  person  who  had  been 
charged  with  murder  and  confined  in  prison  for  more  than  two 
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years,  and  who  had  been  found  to*be  insane,  was  ordered  to  be 
removed,  for  his  recovery,  to  the  Charity  Hospital  of  New  Orleans ; 
in  the  event  of  his  recovering  from  his  mental  alienation,  he  is  to 
be  sent  back  to  prison  and  to  be  put  upon  his  trial,   p.  180. 

Slaves,  A  resolution  was  passed  requesting  the  governor  to 
adopt  measures  to  obtain  from  the  legislature  of  Mississippi,  '  an 
extension  of  the  time  now  fixed  by  the  laws  of  that  State,  for  the 
sale  of  runaway  negroes,  belonging  to  the  inhabitants  of  the  State 
of  Louisiana,  apprehended  and  confined  in  the  prisons  of  that 
Slate.'  The  governor  is  also  '  requested  to  correspond  with  the 
governor  of  Mississippi  and  to  ask  in  the  name  of  the  citizens  of 
this  State,'  that  all  such  negroes  shall  not  be  sold  until  they  have 
been  detained  at  least  for  the  space  of  twelve  months,  p.  8.  By  an- 
other resolution,  the  senators  and  representatives  of  the  State  in 
Congress  are  requested  to  represent  to  the  general  government,  the 
necessity  of  making  such  arrangements  with  the  Mexican  govern- 
ment, as  will  secure  to  the  inhabitants  of  this  State  the  right  of 
retaking  their  slaves  when  found  on  the  Mexican  territory,    p.  78. 

An  act  was  passed  to  amend  the  '  act  relative  to'  the  introduc- 
tion of  slaves,'  approved  November  19,  1831.  Sec.  I.  No  pur- 
chase made  by  an  agent,  under  the  provisions  of  the  act  of  1831, 
is  to  be  legal,  unless  he  is  a  citizen  of  Louisiana,  a  freeholder  of 
the  parish  into  which  the  slaves  are  to  be  introduced,  at  the  time 
of  the  introduction  and  for  the  five  preceding  years,  and  entitled, 
during  that  time,  to  vote  in  that  parish,  and  is  authorized  by  a 
special  power  of  attorney  recorded  in  the  parish  in  which  he  re- 
sides and  into  which  the  slaves  are  to  be  introduced  ;  persons  so 
introducing  slaves  in  contravention  of  this  section,  are  subject  to 
the  same  penalties,  and  the  slaves  are  subject  to  the  same  dispo- 
sition, as  are  prescribed  in  the  act  of  1831;  any  citizen  posses- 
sing the  qualifications  required  by  this  section  for  an  agent,  may 
appoint  as  his  agent  for  the  purpose  of  purchasing  slaves  under 
the  provisions  of  this  act,  his  son  or  his  son-in-law.  Sec.  2.  The 
States  of  Tennessee,  Kentucky  and  Missouri  are  included  in  the 
proviso  of  the  second  section  of  the  act  of  1831,  in  the  same  man- 
ner as  Alabama  and  Mississippi,  and  the  territories  of  Arkansas 
and  Florida ;  and  if  any  slaves  bought  within  the  states  aforesaid, 
are  introduced,  the  persons  introducing  them  are  to  be  subject 
to  the  penalties  provided  in  the  third  section  of  the  act  of  1831. 
But  persons  emigrating  from  these  states,  &c.  with  the  inten- 
tion of  becoming  citizens  of  Louisiana,  and  who  actually  become 
ao,  are  not  to  be  deprived  of  the  right  of  bringing  into  this  state 
the  slaves  of  which  they  were  owners  before  the  passage  of  the 
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act  of  1831 .  Sec.  6.  Whenever  any  plantation  is  divided  by  the 
boundary  line  of  Louisiana  and  any  other  state  or  territory,  the 
owner  shall  have  the  right  of  ingress  and  egress  with  all  the  slaves 
which  he  employed  on  the  plantation  on  November  19,  1831,  on 
complying  with  certain  conditions.  Sec.  7.  This  section  pro- 
vides that  in  prosecutions  under  these  acts,  when  questions  arise 
as  to  certain  facts,  the  burthen  of  proof  shall  devolve  on  the  ac- 
cused. Sees.  8,  9.  Persons  domiciliated  in  Louisiana,  who  may 
inherit  slaves  living  in  Kentucky,  Missouri,  Tennessee,  Alabama, 
Mississippi,  Florida,  or  Arkansas,  and  persons  domiciliated  in 
Louisiana  before  the  passage  of  the  act  of  1831,  and  who  were,  be- 
fore that  time,  owners  of  slaves  in  these  states  or  territories,  may, 
upon  obtaining  permission  from  the  governor  and  complying  with 
certain  other  conditions,  introduce  them,  but  such  slaves  are  not 
to  be  sold  or  hypothecated  during  the  term  of  five  years  after  their 
introduction.  Sec.  10.  Any  person  residing  in  any  other  state  or 
territory  of  the  Union,  who  is  the  owner  of  land  in  Louisiana,  may 
introduce  his  slaves  for  the  purpose  of  working  on  the  roads  and 
levees  of  his  estate,  upon  filing  a  list  of  the  slaves  in  the  office  of 
the  parish  judge,  *  making  oath  of  the  purpose  for  which  they  were 
introduced,'  giving  bond  conditioned  that  they  shall  be  removed 
when  the  works  are  completed,  &c.  Sees.  11,  12.  The  owners 
or  mortgagees  of  slaves  who  may  have  escaped  or  been  sent  into 
any  other  state,  may  in  certain  cases  cause  them  to  be  brought 
back,  notwithstanding  the  provisions  of  these  acts.  p.  140. 

An  act  was  also  passed  to  prevent  slaves  from  obtaining  spiritu- 
ous liquors  without  the  consent  of  their  masters,  p.  162. 

Steamboats.  The  commanders  of  steamboats  navigating  the 
waters  within  the  jurisdiction  of  the  state  are  required,  when  run- 
ning during  the  night,  to  hoist  lights,  under  the  penalty  of  500 
dollars  for  every  neglect  to  comply  with  the  provisions  of  the  act ; 
which  is  to  be  recovered,  one  half  for  the  use  of  the  informer,  and 
the  other  half  for  the  benefit  of  the  state,  p.  148. 

Penitentiary.  An  act  was  passed,  providing  for  the  erection 
of  a  penitentiary  in  Baton  Rouge,  on  a  scale  adapted  for  the  ac- 
commodation and  employment  of  one  hundred  convicts,  and  in 
such  a  matiner  as  to  admit  of  future  enlargement,  p.  1 10. 


UNITED   STATES. 

At  the  first  session  of  the  twenty-second  Congress,  begun  on 
December  5,  1831,  three  hundred  acts  and  eleven  resolutions 
were  passed.    The  treaties  between  the  United  States,  and  Mexico 
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and  the  Ottoman  Porte,  the  convention  with  France,  and  seteral 
Indian  treaties,  are  pablished  in  the  pamphlet  containing  tbeae 
laws,  d&c. 

Ch.  66. — AdmiraHy  Causes.  In  causes  of  admiralty  and  mar- 
itime jurisdiction,  or  other  case  of  seizure,  any  judge  of  the  courts 
of  the  United  States,  in  vacation,  may  order  the  'vessel,  cargo  or 
other  property  to  be  delivered  to  the  claimants  upon  bail  or  bond, 
under  the  statute,  as  the  case  may  be,  or  to  be  sold  when  neces^ 
sary ;'  and  may  exercise  every  other  power  necessary  to  the  execu- 
tion of  the  authoity  hereby  granted ;  and  the  *  recognizance  of  bail  or 
bond,  under  such  order,  may  be  executed  before  the  clerk,  upon  the 
party's  producing  the  certificate  of  the  collector  of  the  district,  of 
the  sufficiency  of  the  security  offered ';  provided,  that  upon  such 
applicatbns,  'either  for  an  order  of  delivery  or  sale,  the  collector 
and  the  attorney  of  the  district  shall  have  reasonable  notice  in 
easesof  the  United  States,  and  the  party  or  counsel  in  all  other 
cases.' 

Ch.  142. — Alexandria  Canal  Coi^pany.  By  this  act,  the  secre* 
tary  of  the  treasury  is  required  to  pay  to  this  company  100,000 
dollars,  to  be  applied  to  the  construction  of  an  aqueduct  across 
the  Potomac,  at  or  near  Georgetown. 

Aliens,     See  Patents, 

Appropriations,  We  notice  the  following  appropriations  for 
the  year  1832 : 

Ghs.  74,  221,  64, 130. — Appropriations  for  the  civil  and  mili- 
tary service,  d&c. :  for  pay  and  mileage  of  the  members  of  congress, 
and  of  the  committee  appointed  to  prepare  a  code  of  laws  for  the 
district  of  Columbia,  $593,800  ;  for  pay  of  officers  and  clerks  of 
both  houses,  $34,400;  for  stationary,  fuel,  printing,  dz;c.  of  the 
two  houses,  $125,000;  for  the  library  of  congress,  $5000;  for 
defraying  the  expenses  of  the  supreme,  circuit  and  district  courts 
of  the  United  States,  for  jurors  and  witnesses,  and  for  defraying 
the  expenses  of  suits  in  which  the  United  States  are  concerned, 
$  190,000 ;  for  the  maintenance  of  light-houses,  beacons,  d&c. 
$205,778;  for  surveying  the  public  lands,  $160,000,  and  the  fur- 
ther sum  of  $60,000  for  the  survey  of  lands  ceded  by  the  Creeks 
to  the  United  States  ;  for  salary  6f  the  dragoman  and  Tor  contin- 
gencies of  the  legation  to  Turkey,  $37,500  ;  '  for  the  expenses  of 
intercourse  with  the  Mediterranean  powers,  $24,400 ;'  *  for  ac- 
count of  printing  and  binding,  and  for  selecting,  editing  and  pre- 
paring indexes  for  the  compilation  of  documents,  for  which  a  sub- 
scription was  authorized  by  the  act  of  March  2,  1831,  $55,000;' 
to  enftKu  the  secretary  of  state  to  cause  to  be  printed,  under  his 
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direction,  a  seldction  from  the  diplomatic  correspondeiice  of  the 
United  States  between  the  peace  of  1783  and  March  4,  1789,  re- 
maining unpublished  in  the  department  of  state,  $12,000  ;  for  de-* 
fraying  the  increased  expenses  of  the  Quarter  Master's  depart- 
ment incurred  in  the  Indian  war,  $100,000;  for  the  expenses  in- 
curred in  collecting  information  of  the  extent  and  condition  of  the 
manufactures  of  the  United  States,  $18,000;  for  the  pay  and  ex- 
penses of  mounted  rangers,  $133,647 ;  for  the  expenses  of  militia 
and  volunteers  called  into  the  service  of  the  United  States,  $400,- 
000 ;  for  the  transportation  of  the  army,  ordnance,  &c.  $234,000; 
for  the  subsistence  of  militia  called  into  service  to  repress  Indian 
hostilities,  $56,250 ;  for  pay  of  the  army  and  subsistence  of  officers^ 
$1,122,146;  for  forage  of  officers,  $48,427;  for  the  national 
armories,  $360,000 ;  for  the  armament  of  fortifications,  $100,000 ; 
for  arsenals,  $80,700. 

Ch.  26. — Appropriations  made  for  revolutionary  and  invalid 
pensioners :  for  revolutionary  pensioners,  $987,504 ;  for  invalid 
pensioners,  in  addition  to  the  sum  of  $140,532  in  the  treasury, 
$165,039. 

Ch.  27. — Appropriations  for  fortifications  ;  for  Fort  Adams,  in 
Nevirport  harbor,  $100,000;  for  Fort  Monroe,  Virginia,  $72,000; 
for  Fort  Calhoun,  Virginia,  $80,000  ;  for  fortifications  at  Pensa- 
cola,  $100,000  ;  for  the  fort  at  Mobile  Point,  $87,000. 

Chs.  184,  188,  28. — Appropriations  for  the  naval  service  ; 
for  the  pay  and  subsistence  of  the  officers  of  the  navy  and  the 
pay  of  seamen,  $1,409,927;  for  pay  of  superintendents,  naval 
constructors,  and  all  the  civil  establishments  at  the  several  yards,. 
58,530  ;  for  repairs  of  vessels,  $789,166 ;  for  improvements  and 
necessary  repairs  of  navy  yards,  $397,595 ;  for  the  pay,  &c.  of 
the  marine  corps,  $111,563. 

Chs.  153,  222. — Appropriations  for  public  virorks  and  internal 
improvements:  for  carrying  on  the  work  of  the  Delaware  break- 
water, $270,000  ;  for  improving  the  navigation  of  the  Ohio,  Mis- 
souri and  Mississippi,  $50,000 ;  for  repairs  of  the  Cumberland  road, 
east  of  the  Ohio,  &c.  $150,000 ;  for  continuing  the  Cumberland 
road  in  Ohio,  west  of  Zanesville,  $100,000;  for  continuing  the 
Cumberland  road  in  Indiana,  including  the  erection  of  bridges; 
&c.  $100,000 ;  for  continuing  the  Cumberland  road  in  Illinois, 
$70,000 ;  for  completing  the  sea  wall  for  the  preservation  of  Deer 
Island,  in  Boston  harbor,  $60,000;  for  the  construction  of  a 
bridge  over  the  Potomac,  $60,000. 

Ch.  67. — Army.  This  act  provides  for  the  organization  of  the 
ordnance  department.    It  is  to  consist  of  one  colonel,  one  Ueu- 
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tenant  colonel,  two  majors,  and  ten  captains,  and  as  many  enlisted 
men  as  the  public  service  may  require,  not  exceeding  two  hundred 
and  fifty.     See  Rangers, 

Ch.  113. — Canals,  An  act  was  passed  vesting  in  the  corpora- 
tion of  Washington  all  the  rights  of  the  Washington  Canal  Com- 
pany.    See  Alexandria  Canal  Co, 

Ch.  164.  By  this  act,  the  president  is  '  authorized  to  cause  to 
be  made  an  accurate  and  minute  survey  of  the  country  between 
the  waters  of  St  Andrew's  bay  and  the  river  and  bay  of  Cbatta- 
hoochie,  and  between  Pensacola  bay  and  Bon  Secour,  along  the 
northern  coast  of  the  Gulf  of  Mexico,  with  a  view  to  ascertain  the 
practicability  and  cost  of  canals  to  connect  said  bays  and  rivers.' 

Ch.  248.  The  State  of  Alabama  is  authorized  '  to  alter  the 
plan  for  the  improvement  on  the  Tennessee  river  below  Florence, 
by  canalling  instead  of  sluicing ; '  but '  not  more  than  $  150,000, 
including  the  sum  already  expended  on  that  part  of  the  river, 
shall  be  expended  below  the  said  town  of  Florence.' 

Ch.  191. — Coasts  survey  of.  This  act  was  passed  to  revive 
and  carry  into  effect  the  act  of  February  10, 1807,  [Laws  of  U.  S. 
I?.  4,  c.  63,  p,  79,]  providing  for  a  survey  of  the  coast  of  the  United 
States.  A  sum  not  exceeding  $  20,000  is  appropriated  for  this 
purpose ;  the  president  is  authorized  '  to  employ  all  persons  in  the 
land  and  naval  service  of  the  United  States,  and  such  astronomers 
and  other  persons  as  he  shall  deem  proper ; '  but '  nothing  in  this 
act,  or  the  act  hereby  revived,  shall  he  construed  to  authorize  the 
construction  or  maintenance  of  a  permanent  astronomical  observa* 
tory: 

Ch.  79. — Colombia^  Republic  of  Sec.  I.  Vessels  of  the  re- 
public of  Colombia,  and  their  cargoes,  '  which  shall  come  direct 
from  the  ports  of  that  nation  to  the  United  States,  shall  pay  no 
greater  duties  on  importation,  anchorage,  tonnage,  or  any  other 
kind,  than  are  now,  or  hereafter  may  be,  levied  on  the  vessels  of 
the  United  States.'  Sec.  2.  *  The  restriction  of  coming  direct  from 
a  port  in  Colombia,  contained  in  the  preceding  section,  shall  be 
taken  off,  so  soon  as  the  President  shall  receive  satisfactory  evi- 
dence that  a  like  restriction  is  taken  off  from  vessels  of  the  United 
States  in  the  ports  of  the  republic  of  Colombia,  and  shall  make 
known  the  same,  by  his  proclamation  declaring  the  fact.'  Sec. 
3.  If  the  President  shall  at  any  time  receive  satisfactory  informa- 
tion that  the  privileges  allowed  or  which  may  be  allowed  to  Ameri- 
can vessels  and  their  cargoes  in  the  ports  of  Colombia,  *  corres- 
ponding with  those  extended,  or  to  be  extended  by  this  act,  to 
Colombian  vesseb  and  their  cargoes  in  the  ports  of  the  United 
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States,  have  been  revoked  or  annulled,  he  is  hereby  authorized,  bj 
proclamation,  to  suspend  the  operation  of  either  or  both  of  the 
provisions  of  this  act,  as  the  case  may  be,  and  to  withhold  any  or 
all  the  privileges  allowed  or  to  be  allowed  to  Colombian  vessels 
or  their  cargoes/ 

Columbia,  District  of.  Several  acts  were  passed,  relating  to 
the  District  of  Columbia,  providing  for  the  paving  and  improving 
streets  and  public  squares,  completing  the  penitentiary,  &c.  An 
act  was  passed  '  for  quieting  possessions,  enrolling  conveyances, 
and  securing  the  estates  of  purchasers  within  the  district.' 

Ch.  91. — Congress,  This  act  provides  for  the  apportionment 
of  representatives  in  Congress  among  the  several  States.  From 
March  3,  1833,  the  House  of  Representatives  is  to  *  be  composed 
of  members,  elected  agreeably  to  a  ratio  of  one  representative  for 
every  47,700  persons  in  each  State,  computed  according  to  the 
rule  prescribed  by  the  constitution  of  the  United  States.' 

Ch.  198. — Custom-houses.  The  sum  of  $  200,000  is  appropri- 
ated for  the  construction  of  a  custom-house  in  New  York ;  pro- 
vision is  also  made  for  the  purchase  or  erection  of  custom-houses 
in  Middletown;  New  London,  New  Bedford  and  Kennebunk. 

Ch.  223. — Damages,  The  secretary  of  the  treasury  is  required 
to  pay  the  amounts  due  upon  certain  judgments  rendered  in  favor 
of  several  insurance  companies  in  New  York  against  the  late 
marshal  of  the  eastern  district  of  Pennsylvania,  together  with  the 
interest  and  legal  costs,  which  have  accrued  in  the  Circuit  Court 
or  in  the  Supreme  Court.  The  aggregate  amount  of  these  judg- 
ments is  $194,002. 

Ch.  206. — Discriminating  Duties.  Sec.  3.  Whenever  the  Presi- 
dent shall  be  satisfied  that  the  discriminating  or  countervailing 
duties  of  tonnage  levied  by  any  foreign  nation  on  the  vessels  of 
the  United  States  shall  have  been  abolished,  he  may  direct  that 
the  tonnage  duty  on  the  vessels  of  such  nation  shall  cease  to  be 
levied  in  the  ports  of  the  United  States  ;  and  may  cause  any 
duties  of  tonnage  that  may  have  been  levied  on  the  vessels  of  such 
foreign  nation,  subsequently  to  the  abolition  of  its  discriminating 
duties  of  tonnage,  to  be  refunded.  This  section  is  to  take  effect 
from  January  1,  1833. 

Ch.  224. — Duties  on  Imports.  Sec.  2.  From  and  after  March 
3,  1833,  in  lieu  of  the  duties  now  imposed  on  the  importation  of 
the  articles  hereinafter  mentioned,  there  shall  be  levied  the  fol- 
lowing duties:  First.  Wool  unmanufactured,  the  value  whereof,, 
at  the  place  of  exportation,  shall  not  exceed  eight  cents  per  pound^ 
shall  be  imported  free  of  duty ;  and  if  any  wool  so  imported  shall 
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be  fine  wool  mixed  with  dirt  or  other  materials,  and  thus  reduced 
in  value  to  eight  cents  per  pound,  or  under,  the  appraisers  shall 
appraise  said  wool  at  such  price  as  in  their  opinion  it  would  ha^e 
cost  had  it  not  been  so  mixed,  and  a  duty  thereon  shall  be  charged 
in  conformity  with  such  appraisal ;  on  wool  unmanufactured,  the 
value  whereof,  at  the  place  of  exportation,  shall  exceed  eight  cents, 
shall  be  levied  four  cents  per  pound  and  40  per  cent,  ad  valorem  ; 
wool  imported  on  the  skin  shall  be  estimated,  as  to  weight  and 
value,  as  other  wool.  Second.  On  plains,  kerseys,  or  kendal 
cottons,  of  which  wool  shall  be  the  only  material,  and  the  value 
of  which  shall  not  exceed  35  cents  a  square  yard,  five  per  cent. 
ad  valorem ;  on  worsted  stuff  goods,  shawls  and  other  manufac- 
tures of  silk  and  worsted,  10  per  cent>  ad  valorem;  on  worsted 
yam,  20  per  cent,  ad  valorem;  on  woollen  yarn,  four  cents  per 
pound,  and  50  per  cent,  ad  valorem;  on  mits,  gloves,  bindings, 
blankets,  hosiery,  carpets  and  carpeting,  25  per  cent.,  except 
Brussels,  Wilton,  and  treble  ingrained  carpeting,  which  shall  be  at 
63  cents  the  square  yard,  all  other  ingrained  and  Venetian  car- 
peting, at  35  cents  the  square  yard  ;  and  except  blankets,  the 
value  of  which,  at  the  place  whence  exported,  shall  not  exceed 
75  cents  each,  the  duty  to  be  levied  on  which  shall  be  h've  per 
cent,  ad  vcdorem ;  on  flannels,  bookings,  and  baizes,  16  cents 
the  square  yard ;  on  coach  laces,  35  per  cent. ;  and  upon  merino 
shawls  made  of  wool,  all  other  manufactures  of  wool;  or  of  which 
wool  is  a  component  part,  and  on  ready  made  clothing,  50  per 
cent,  ad  valorem.  Third.  On  all  manufactures  of  cotton,  or  of 
which  cotton  shall  be  a  component  part,  25  per  cent,  ad  valorem, 
excepting  cotton  twist,  yarn,  and  thread,  which  shall  remain  at 
the  rate  of  duty  fixed  by  the  tariff  of  1824;  but  all  manufactures 
of  cotton,  or  of  which  cotton  shall  be  a  component  part,  not  dyed, 
colored,  printed,  or  stained,  not  exceeding  in  value  30  cents  the 
square  yard,  shall  be  valued  at  30  cents  per  square  yard,  and  if 
dyed,  &.C.,  not  exceeding  in  value  35  cents  the  square  yard,  shall 
be  valued  at  35  cents  per  square  yard ;  and  on  nankeens  imported 
direct  from  China,  20  per  cent,  ad  valorem.  Fourth.  On  stamped, 
printed  or  painted  floor  cloths,  43  cents  a  square  yard ;  on  oil 
cloths,  other  than  that  called  patent  floor  cloth,  12J  cents  the 
square  yard ;  and  on  floor  matting,  Ave  per  cent,  ad  valorem.  Fiflh. 
On  iron,  in  bars  or  bolts,  not  manufactured  in  whole  or  in  part  by 
rolling,  90  cents  per  112  pounds.  Sixth.  On  bar  and  bolt  iron, 
made  wholly  or  in  part  by  rolling,  $30  per  ton:  provided,  that 
all  iron  in  slabs,  blooms,  or  other  form  less  finished  than 
iron  in   bars  or  bolts,  and  more  advanced  than  pig  iron,  except 
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castings,  shall  be  rated  as  iron  in  bars  or  bolts,  and  pay  duty  ac- 
cordingly. Seventh.  On  iron  in  pigs,  50  cents  per  112  pounds; 
on  vessels  of  cast  iron,  not  otherwise  specified,  H  cents  per  pound ; 
on  all  other  castings  of  iroD,  not  otherwise  specified,  1  cent  per 
pound.  Eighth.  On  iron  or  steel  wire,  not  exceeding  number 
fourteen,  5  cents  per  pound  ;  exceeding  number  fourteen,  9  cents 
per  pound ;  on  silvered  or  plated  wire,  5  per  centum  ad  valorem ; 
on  cap  or  bonnet  wire  covered  with  silk,  cotton,  flaxen,  yarn  or 
thread,  manufactured  abroad,  12  cents  per  pound.  Ninth.  On 
round  iron  or  brazier's  rods  of  three -sixteenths  to  eight-sixteenths 
of  an  inch  diameter,  inclusive,  and  on  iron  in  nail  or  spike  rods, 
or  nail  plates,  slit,  rolled,  or  hammered,  and  on  iron  in  sheets, 
and  hoop  iron,  and  on  iron,  slit,  rolled,  or  hammered  for  band  iron, 
scroll  iron,  or  casement  rods,  3  cents  per  pound  ;  on  iron  spikes, 
4  cents  per  pound  ;  on  iron  nails,  cut  or  wrought,  5  cents  per 
pound  ;  on  tacks,  brads  and  sprigs,  not  exceeding  16  ounces  to 
the  thousand,  5  cents  per  thousand ;  exceeding  16  ounces  to  the 
thousand,  5  cents  per  pound;  on  square  wire  used  for  the  manu- 
facture of  stretchers  for  umbrellas,  and  cut  in  pieces  not  exceed- 
ing the  length  used  therefor,  12  per  centum  ad  valorem ;  on  an- 
vils and  anchors,  and  all  parts  thereof,  manufactured  in  whole  or 
in  part,  2  cents  per  pound ;  on  iron  cables  or  chains,  or  parts 
thereof,  manufactured  in  whole  or  in  part,  3  cents  per  pound,  and 
no  drawback  shall  be  allowed  on  the  exportation  of  iron  cables  or 
parts  thereof;  on  mill  cranks  and  mill  irons  of  wrought  iron,  4 
cents  per  pound  ;  on  mill  saws,  $1  each ;  on  blacksmiths'  ham- 
mers and  sledges,  2^  cents  per  pound  ;  on  muskets,  $  1  50  per 
stand  ;  on  rifles,  $2  50  each  ;  on  all  other  fire-arms,  30  per  cen- 
tum ad  valorem.  Tenth.  On  axes,  adzes,  hatchets,  drawing 
knives,  cutting  knives,  sickles  or  reaping  hooks,  scythes,  spades, 
shovels,  squares  of  iron  or  steel,  plated,  brass  and  polished  steel 
saddlery,  coach  and  harness  furniture  of  all  descriptions,  steelyards 
and  scalebeams,  socket  chisels,  vices  and  screws  of  iron  called 
woodscrews,  30  per  centum  ad  valorem  ;  on  common  tinned  and 
japanned  saddlery  of  all  descriptions,  10  per  centum  ad  valorem  : 
provided,  that  said  articles  shall  not  be  imported  at  a  less  rate  of 
duty  than  would  have  been  chargeable  on  the  material  constituting 
their  chief  value,  if  imported  in  an  unmanufactured  state.  Elev- 
enth. On  steel,  $1  50  per  112  pounds.  Twelfth.  On  japanned 
wares  of  all  kinds,  on  plated  wares  of  all  kinds,  and  on  all  manu- 
factures not  otherwise  specified,  made  of  brass,  iron,  steel,  pewter 
or  tin,  or  of  which  either  of  these  metals  is  a  component  material, 
a  duty  of  25  per  centum  ad  valorem :    provided,  that  all  articles 
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manaftctured  in  whole  of  sheet,  rod,  hoop,  bolt  or  bar  iron,  or  iron 
wire,  or  of  which  sheet,  rod,  hoop,  bolt  or  bar  iron,  or  iron  wire, 
shall  constitute  the  greatest  weight,  and  which  are  not  otherwise 
speci6ed,  shall  pay  the  same  duty  per  pound  that  is  charged  by 
this  act  on  sheet,  rod,  hoop,  bolt  or  bar  iron,  or  on  iron  wire,  of 
the  same  number,  respectively  :    provided,  also,  that  the  said   last 
mentioned  rates  shall  not  be   less  than  the  said  duty  of  25  per 
centum  ad  valorem.     Thirteenth.    That  all  scrap   and  old  iron 
shall  pay  a  duty  of  $12  50  per  ton  ;  that  nothing  shall  be  deemed 
old  iron  that  has  not  been  in  actual  use,  and  only  fit  to  be  remanu- 
factured,  and  all  pieces  of  iron,  except  old,  of  more  than  six  inches 
in  length,  or  of  sufficient  length  to  be  made  into  spikes  and  bolts, 
shall  be  rated  as  bar,  bolt,  rod,  or  hoop  iron,  as  the  case  may  be, 
and  pay  duty  accordingly  ;  all  manufactures  of  iron,  partly  finish- 
edf  shall  pay  the  9ame  rates  of  duty  as  if  entirely  finished;  all  veS' 
sels  of  cast  iron,  and  all  castings  of  iron,  with  handles,  rings, 
hoops,  or  other   addition  of  wrought  iron,  shall  pay   the   same 
rates  of  duty  as  if  made  entirely  of  cast  iron.     Fourteenth.    On 
unmanufactured  hemp,  $40  per  ton;    sail  duck,  15  per  centum 
ad  valorem,  and  on  cotton  bagging,  3 J  cents  a  square  yard,  with- 
out regard  to  the  weight  or  the   width  of  the  article  ;    on  felts 
or  hat  bodies  made  wholly,  or  in  part,  of  wool,  18  cents  each. 
Fifteenth.  On  all  manufactures  of  silk,  or  of  which  silk  shall  be  a 
component  part,  coming  from  beyond  the  Cape  of  Good  Hope,  10 
per  centum  ad  valorem,  and  on  all  other  manufactures  of  silk,  or 
of  which  silk  is  a  component  part,  5  per  centum  ad  valorem,  except 
sewing  silk,  which  shall  be  40  per  centum  ad  valorem.    Sixteenth. 
On  brown  sugar  and  syrup  of  sugar  cane,  in  casks  2|  cents  per 
pound  ;   and  on  white  clayed  sugar,  3|  cents  per  pound.     Seven- 
teenth. On  salt,  10  cents  per  56  pounds.     Eighteenth.  On  old  and 
scrap  lead,  2  cents  per  pound.     Nineteenth.  On  teas  of  all  kinds, 
imported  from  places  this  side  the  Cape  of  Good  Hope,  or  in  vessels 
other  than  those  of  the  United  States,  10  cents  per  pound.    Twen- 
tieth. On  slates  of  all  kinds,  25  per  centum  ad  valorem.     Twenty- 
first.  On  window  glass  not  above  8  by  10  inches  in  size,  $3  per 
100  square  feet;  not  above  10  by  12  inches,  $3  50  cents  per  100 
square  feet;  and  if  above  10  by  12  inches,  $4  per  100  square  feet: 
provided.  That  all  window  glass  imported  in  plates,  uncut,  shall 
be  charged  with  the  highest  rates  of  duty  hereby  imposed.     On 
all  apothecaries*  vials  and  bottles,  exceeding  the  capacity  of  6  and 
not  exceeding  the  capacity  of  16  ounces  each,  $2  25  cents  the 
groce ;  all  perfumery  and  fancy  vials  and  bottles,  not  exceeding 
ihe  capacity  of  4  ounces  each,  $2  50  cents  the  groce  ;  and  those 
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exceeding  4  ounces,  and  not  exceeding  16  ounces  each,  $3  25 
cents  the  groce;  on  all  wares  of  cut  glass  not  specified,  3  cents 
per  pound,  and  30  per  centum  ad  valorem ;  on  black  glass  bottles 
not  exceeding  1  quart,  $2  per  groce ;  on  black  glass  bottles  ex- 
ceeding 1  quart,  $2  50  cents  per  groce ;  on  demijohns,  25  cents 
each;  and  on  all  other  articles  of  glass,  not  specified,  2  cents  per 
pound,  and  20  per  centum;  on  paper  hangings,  40  per  centum; 
on  all  Leghorn  hats  or  bonnets,  and  all  hats  or  bonnets  of  straw, 
chip,  or  grass,  and  all  flats,  braids,  or  plaits  for  making  hats  or 
bonnets,  30  per  centum  :  on  the  following  articles,  12}  per  centum 
ad  valorem,  namely,  whalebone,  the  product  of  foreign  fishing,  raw 
silk,  and  dressed  furs :  and  on  the  following  articles,  25  per  centum 
ad  valorem,  namely,  boards,  planks,  walking  canes  and  sticks, 
frames  or  sticks  for  umbrellas  and  parasols,  and  all  manufactures 
of  wood  not  otherwise  specified;  copper  vessels,  and  all  manufac- 
tures of  copper,  not  otherwise  specified ;  all  manufactures  of  hemp 
or  flax,  except  yarn  and  cordage,  tarred  and  untarred,  ticklenburgs, 
osnaburgs,  and  burlaps,  not  otherwise  specified;  fans,  artificial 
flowers,  ornamental  feathers,  ornaments  for  head  dresses,  caps  for 
women,  and  millinery  of  all  kinds;  comfits  and  sweetmeats  of  all 
kinds,  preserved  in  sugar  or  brandy ;  umbrellas  and  parasols,  of 
whatever  materials  made;  parchment  and  vellum,  wafers,  and 
black  lead  pencils,  and  brushes  of  all  kinds  :  and  on  the  follow- 
ing articles  30  per  centum  ad  valorem,  namely :  cabinet  wares ; 
hats  and  caps,  of  fur,  leather,  or  wool ;  leather ;  whips,  bridles, 
saddles,  and  on  all  manufactures  of  leather,  not  otherwise  speci- 
fied ;  carriages  and  parts  of  carriages,  and  blank  books ;  on  boots 
and  bootees,  $1  50  cents  per  pair;  shoes  of  leather,  other  shoes 
and  slippers  of  prunella,  stuff,  or  nankin  ;  also,  porcelain,  china, 
stone  and  earthen  ware ;  musical  instruments ;  and  manufactures 
of  marble,  shall  pay  the  present  rates  of  duties.  Twenty-second. 
On  olive  oil,  in  casks,  20  cents  a  gallon.  Twenty-third.  On  the 
wines  of  France,  namely,  red  wines,  in  casks,  6  cents  a  gallon  ; 
white  wines,  in  casks,  10  cents  a  gallon ;  and  French  wines  of  all 
sorts,  in  bottles,  22  cents  a  gallon  ;  until  the  ^dday  of  March  ^  1834 ; 
and  from  and  after  that  day,  one  half  of  those  rates  respectively;  and 
on  all  wines,  other  than  those  of  Prance,  one  half  of  their  present 
rates  of  duty  respectively,  from  and  after  the  day  last  aforesaid: 
provided,  that  no  higher  duty  shall  be  charged  under  this  act  or 
any  existing  law,  on  the  red  wines  of  Austria,  than  are  now,  or  may 
be  by  this  act,  levied  upon  the  red  wines  of  Spain  when  the  said 
wines  are  imported  in  casks.  Twenty-fourth.  On  the  following 
articles^  an  ad  valorem  duty  of  15  per  centum,  namely,  barley,  grass, 
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or  straw  btskets,  composition,  wax,  or  aaaber  beads,  and  other  beads 
not  otherwise  enumerated,  lamp  black,  indigo,  bleached  and  un- 
bleached linens,  shell  or  paper  boxes,  hair  bracelets,  hair  not  made 
up  (or  head  dresses,  bricks,  paving  tiles,  brooms  of  hair  or  palm 
leaf,  cashmere  of  Thibet,  down  of  all  kinds,  feathers  for  beds. 
Twenty-iifth.  All  articles  not  herein  specified,  either  as  free  or  as 
liable  to  a  different  duty,  and  whiQh,  by  the  existing  laws,  pay  an 
ad  valorem  duty  higher  than  15  per  centum,  to  pay  an  ad  vak>rei]i 
duty  of  15  per  centum  from  and  after  the  said  3d  day  of  March, 
1833. 

Sec.  3.  It  is  also  enacted,  that,  in  addition  to  the  articles 
exempted  from  duty  by  the  existing  laws,  the  following  arti- 
cles, imported  from  and  after  the  3d  day  of  March,  1833,  shall  be 
exempted  from  duty ;  that  is  to  say :  teas  of  all  kinds,  imported 
from  China  or  other  places  east  of  the  Cape  of  Good  Hope,  attd  m 
vessel  of  the  United  States,  coffee,  cocoa,  almonds,  currants, 
prunes,  figs,  raisins,  black  pepper,  ginger,  mace,  nutmegs,  cinna- 
mon, cassia,  cloves,  pimento,  camphor,  crude  saltpetre,  flax  un- 
manufactured, quicksilver,  opium,  quills  unprepared,  tin  in  plates 
and  sheets,  unmanufactured  marble,  argol,  gum  arabic,  gum  Sen- 
egal, epaulettes  of  gold  and  silver,  lac  dye,  madder,  madder  root, 
Duts  and  berries  used  in  dying,  saffron,  turmeric,  woad  or  pastel, 
aloes,  ambergris^  Burgundy  pitch,  bark  Peruvian,  cochineal,  capers, 
chamomile  flowers,  coriander  seed,  cantharides,  castanas,  catsup, 
chalk,  coculus  indicus,  coral,  dates,  filberts,  filtering  stones,  frank- 
incense, grapes,  gamboge,  hemlock,  henbane,  horn  plates  for  lant- 
homs,  .horns  and  tips,  India  rubber,  ipecacuanha,  ivory  unmanu- 
factured, juniper  berries,  musk,  nuts  of  all  kinds,  olives,  oil  of 
juniper,  paintings  and  drawings,  rattans  unmanufactured,  reeds 
unmanufactured,  rhubarb,  rotten  stone,  tamarinds,  tortoise  shell, 
tin  foil,  shellac,  sponges,  sago,  lemons,  limes,  pine  apples,  cocoa 
nuts  and  shells,  iris  or  orris  root,  arrow  root,  bole  ammoniac,  Co- 
lombo root,  anoatto,  anise-seed,  oil  of  anise-seed,  oil  of  cloves, 
cummin  seed,  sarsaparilla,  balsam  tolu,  assafoetida,  ava  root,  alcor- 
noque,  canella  alba,  cascarilla,  haerlem  oil,  hartshorn,  manna, 
senna,  tapioca,  vanilla  beans,  oil  of  almonds,  nux  vomica,  amber, 
platina,  busts  of  marble,  metal  or  plaster,  casts  of  bronze  or  plas- 
ter, strings  of  musical  instruments,  flints,  kelp,  kermes,  pins,  nee- 
dles, mother  of  pearl,  hair  unmanufactnred,  hair  pencils,  Brazil 
paste,  tartar  crude,  vegetables  such  as  are  used  principally  for 
dying  and  in  composing  dyes,  weld,  and  all  articles  used  princi- 
pally for  dying,  coming  under  the  duty  of  12|^  per  centum,  except 
bichromate  of  potash,  prussiate  of  potash,  chromate  of  potash,  and 
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nitrate  of  lead,  aquafortis,  and  tartaric  acids ;  all  other  dying 
drugs  and  materials  for  composing  dyes,  all  other  medicinal  drugs, 
and  all  articles  not  enumerated  in  this  act  nor  the  exist'mg  laws, 
and  which  are  now  liable  to  an  ad  valorem  duty  of  15  per  centum, 
except  tartar  emetic  and  Rochelle  salts,  sulphate  of  quinine, 
calomel  and  corrosive  sublimate,  sulphate  of  magnesia,  and  glauber 
salts ;  provided,  that  nothing  in  this  act  contained  shall  be  so  con^ 
strued  as  to  reduce  the  duties  upon  alum,  copperas,  manganese,  mu- 
riatic  or  sulphuric  acids,  refined  saltpetre,  blue  vitriol,  carbonate  of 
soda,  red  lead,  white  lead  or  litharge,  sugar  of  lead,  or  combs. 

Sec.  4.  It  is  further  enacted^  that,  from  and  after  the  3d  day 
of  March  aforesaid,  so  much  of  any  act  of  Congress  as  requires 
the  addition  of  10  or  20  per  centum  to  the  cost  or  value  of  any 
goods,  wares,  or  merchandise,  in  estimating  the  duty  thereon,  or 
as  imposes  any  duty  on  such  addition,  shall  be  repealed. 

Sec.  5.  It  is  further  provided,  that,  from  and  afler  the  3d 
day  of  March  aforesaid,  where  the  amount  of  duty  on  merchandise, 
except  wool,  manufactures  of  wool,  or  of  which  wool,  is  a  component 
part,  imported  into  the  United  States,  in  any  ship  or  vessel,  on 
account  of  one  person  only,  or  of  several  persons  jointly  inter* 
ested,  shall  not  exceed  $200,  the  same  shall  be  paid  in  cash,  with* 
out  discount;  and  if  it  shall  exceed  that  sum,  shall,  at  the  option 
of  the  importer  or  importers,  be  paid  or  secured  to  be  paid,  in  the 
manner  now  required  by  law,  one  half  in  3,  and  one  half  in  6 
calendar  months;  and  that,  from  and  after  the  said  3d  day  of 
March,  so  much  of  the  62d  section  of  the  act  entitled  '  An  dct  to 
regulate  the  collection  of  duties  on  imports  and  tonnage,'  approved 
the  2d  day  of  March,  1799,  as  authorizes  the  deposit  of  teas  under 
the  bond  of  the  importer  or  importers,  shall  be  repealed  ;  and  that 
so  much  of  any  existing  law  as  requires  teas,  when  imported  in  ves* 
seU  of  the  United  States  from  places  beyond  the  Cap^  of  Good 
Hope,  to  be  weighed,  marked,  and  certified,  shall  be,  and  the  same 
is  repealed. 

Sec.  6.  It  is  further  enacted,  that,  from  and  after  the  3d 
day  of  March  aforesaid,  the  duties  on  all  wool,  manufactures  of 
wool,  or  of  which  wool  is  a  component  part,  shall  be  paid  in  cash, 
without  discount,  or,  at  the  option  of  the  importer,  be  placed  in 
the  public  stores,  under  bond,  at  his  risk,  subject  to  the  payment 
of  the  customary  storage  and  charges,  and  to  the  payment  of  in- 
terest at  the  rate  of  6  per  centum  per  annum  while  so  stored :  pro- 
vided, that  the  duty  on  the  articles  so  stored  shall  be  paid  one 
half  in  3,  and  one  half  in  6  months  from  the  date  of  importation : 
provided  also,  that  if  any  instalment  of  duties  be  not  paid  when 
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the  same  shall  hare  become  due,  so  much  of  the  said  merchandise 
as  may  be  necessary  to  discharge  such  instalment  shall  be  sold  by 
public  auction,  and  retaining  the  sum  necessary  for  the  payment 
of  such  instalment  of  the  duties,  together  with  the  ex])enses  of 
safe  keeping  and  sale  of  such  goods,  the  overplus,  if  any,  shall  be 
returned  by  the  collector  to  the  importer  or  owner,  or  to  his  agent 
or  lawful  representative;  and,  provided,  also,  that  the  importer, 
owner,  or  consignee  of  such  goods,  may,  at  any  time  after  the  de- 
posit shall  have  been  made,  withdraw  the  whole  or  any  part 
thereof,  on  paying  the  duties  on  what  may  be  withdrawn,  and  the 
customary  storage  and  charges,  and  of  interest. 

Sec.  7.  It  is  further  provided,  that,  in  all  cases  where  the 
duty  which  now  is,  or  hereafter  may  be  imposed  on  any  goods, 
wares,  or  merchandise  imported  into  the  United  States,  shall,  by 
law,  be  regulated  by,  or  be  directed  to  be  estimated  or  levied  upon, 
the  value  of  the  square  yard,  or  of  any  other  quantity  or  parcel 
thereof;  and  in  all  cases  where  there  is  or  shall  be  imposed  any 
ad  valorem  rate  of  duty  on  any  goods,  wares,  or  merchandise  im- 
ported into  the  United  States,  it  shall  be  the  duty  of  the  collector 
within  whose  district  the  same  shall  be  imported  or  entered,  to 
cause  the  actual  value  thereof,  at  the  time  purchased,  and  place 
from  which  the  same  shall  have  been  imported  into  ibe  United 
States,  to  be  appraised,  estimated,  and  ascertained,  and  the  number 
of  such  yards,  parcels,  or  quantities,  and  such  actual  value  of  every 
of  them,  as  the  case  may  require;  and  it  shall,  in  every  such  case, 
be  the  duty  of  the  appraisers  of  the  United  States,  and  every  of 
them,  and  every  other  person  who  shall  act  as  such  appraiser,  by 
all  the  reasonable  ways  or  means  in  his  or  their  power,  to  ascertain, 
estimate,  and  appraise  the  true  and  actual  value,  any  invoice  or  affida- 
vit thereto  to  the  contrary  notwithstanding,  of  the  said  goods,  wares, 
and  merchandise,  at  the  time  purchased,  and  place  from  whence 
the  same  shall  have  been  imported  into  the  United  States,  and  the 
number  of  such  yards,  parcels,  or  quantities,   and  such  actual 
value  of  every  of  them  as  the  case  may  require ;  and  all  such 
goods,  wares,  and  merchandise,  being  manufactures  of  wool,  or 
whereof  wool  shall  be  a  component  part,  which  shall  be  imported 
into  the  United  States  in  an  unfinished  condition,  shall,  in  every 
such  appraisal,  be  taken,  deemed  and  estimated  by  the  said  ap- 
praisers, and  every  of  them,  and  every  person   who  shall   act   as 
such  appraiser,  to  have  been,   at  the  time  purchased,  and  place 
from  whence  the  same  were  imported  into  the  United  States,  of  as 
great  actual  value  as  if  the  same  had  been  entirely  finished  :  pro- 
vided, that  in  all  cases  where  any  goods,  wares,  or  merchandise^ 


Digitized  by  CjOOQIC 


1833.]  United  States.  473 

subject  to  ad  valorem  duty,  or  whereon  the  duty  is  or  shall  be  bjr 
law  regulated  by,  or  be  directed  to  be  estimated  or  levied  upon, 
the  value  of  the  square  yard,  or  any  other  quantity  or  parcel  there- 
of, shall  have  been  imported  into  the  United  States  from  a  country 
other  than  that  in  which  the  same  were  manufactured  or  produced, 
the  appraisers  shall  value  the  same  at  the  current  value  thereof  at 
the  time  of  purchase,  before  such  last  exportation  to  the  United 
States,  in  the  country  where  the  same  may  have  been  originally 
manufactured  or  produced. 

Sec.  8.  It  is  also  enacted,  that  it  shall  be  lawful  for  the  ap- 
praisers to  call  before  them,  and  examine  upon  oath,  any  owner, 
importer,  consignee,  or  other  person,  touching  any  matter  or 
thing  which  they  may  deem  material  in  ascertaining  the  true 
value  of  any  merchandise  imported,  and  to  require  the  production, 
on  oath,  to  the  collector,  or  to  any  permanent  appraiser,  of  any 
letters,  accounts,  or  invoices,  in  his  possession,  relating  to  the 
same ;  for  which  purpose,  they  are  hereby  authorized  to  adminis- 
ter oaths.  And  if  any  person  so  called  shall  fail  to  attend,  or  shall 
decline  to  answer,  or  to  produce  such  papers  when  so  required,  he 
shall  forfeit  and  pay  to  the  United  States  $50 ;  and  if  such  person 
be  the  bwner,  importer,  or  consignee,  the  appraisement  which  the 
said  appraiser  may  make  of  the  goods,  wares,  or  merchandise, 
shall  be  final  and  conclusive,  any  act  of  Congress  to  the  contrary 
notwithstanding.  And  any  person  who  shall  swear  falsely  on 
such  examination,  shall  be  deemed  guilty  of  perjury ;  and  if  he  be 
the  owner,  importer,  or  consignee,  the  merchandise  shall  be  for- 
feited. 

Sec.  9.  'it  is  also  enacted,  that  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury,  under  the  direction  of  the  President 
of  the  United  States,  from  time  to  time,  to  establish  such  rules 
and  regulations,  not  inconsistent  with  the  laws  of  the  United  States, 
as  the  President  of  the  United  States  shall  think  proper,  to  secure 
a  just,  faithful  and  impartial  appraisal  of  all  goods,  wares  and 
merchandise,  as  aforesaid,  imported  into  the  United  States,  and 
just  and  proper  entries  of  such  actual  value  thereof,  and  of  the 
square  yards,  parcels,  or  other  quantities,  as  the  case  may  require, 
and  of  such  actual  value  of  evQj-y  of  them;  and  it  shall  be  the 
duty  of  the  secretary  of  the  treasury  to  report  all  such  rules 
and  regulations,  with  the  reasons  therefor,  to  the  then  next  session 
of  Congress. 

Sec.  10.  It  is  also  provided,  that  an  addition  of  10  per 
centum  shall  be  made  to  the  several  rates  of  duties  by  this  act 
imposed,  in  respect  to  all  goods,  wares,  and  merchandise,  on  the 
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the  importation  of  which,  in  American  or  foreign  vessels,  a  specific 
discrimination  has  not  already  been  made,  which,  from  and  after 
the  3d  day  of  March  aforesaid,  shall  be  imported  in  ships  or  ves- 
sels not  of  the  United  States  :  provided,  that  this  additional  duty 
shall  Dot  apply  to  goods,  wares,  and  merchandise  which  shall  be 
imported  after  said  day  in  ships  or  vessels  not  of  the  United  States, 
entitled  by  treaty,  or  by  an  act  or  acts  of  Congress,  to  be  entered 
in  the  ports  of  the  United  States,  on-  the  payment  of  the  same 
duties  as  shall  then  be  paid  on  goods,  wares  and  merchandise, 
imported  in  ships  or  vessels  of  the  United  States. 

Sec.  11.  It  is  enacted  further,,  that  there  shall  be  allowed  a 
drawback  of  the  duties  by  this  act  imposed,  on  goods,  wares, 
and  merchandise,  which  shall  be  imported  from  and  after  the  said 
3d  day  of  March,  upon  the  exportation  thereof,  within  the  time 
and  in  the  manner  prescribed  in  the  existing  laws  at  the  time: 
provided,  no  drawback  shall  be  allowed  on  a  less  quantity  of  cord- 
age than  5  tons. 

Sec.  12.  This  section  provides,  that  the  existing  laws  at  the 
time  shall  extend  to,  and  be  in  force  for,  the  collection  of  the 
duties  imposed  by  this  act,  on  goods,  wares  and  merchandisey 
which  shall  be  imported  into  the  United  States  from  and  after  the 
said  3d  day  of  March  ;  and  for  the  recovery,  coWection,  distribu- 
tion, and  remission,  of  all  fines,  penalties  and  forfeitures,  and  for 
the  allowance  of  drawbacks  by  this  act  authorized,  as  fully  and 
effectually  as  if  every  regulation,  restriction,  penalty,  forfeiture, 
provision,  clause,  matter  and  thing  in  the  then  existing  laws  con- 
tained, had  been  inserted  in,  and  reenacted  by  this  act;  and  that 
so  much  of  any  act  which  is  contrary  to  this  act,  shall  be,  and  the 
same  is  repealed. 

Sec.  13.  It  is  provided,  also,  that,  whenever  goods  com- 
posed wholly,  or  in  part,  of  wool  or  cotton,  of  similar  kind, 
but  different  quality,  are  found  in  the  same  packages  charged  at 
an  average  price,  it  shall  be  the  duty  of  the  appraisers  to  adopt 
the  value  of  the  best  article  contained  in  such  package,  and  so 
charged,  as  the  average  value  of  the  whole ;  and  that  so  much  of 
the  act  entitled  '  An  act  for  the  more  effectual  collection  of  the 
impost  duties,'  approved  the  28th  May,  1830,  as  requires  ihe  ap- 
praisers to  adopt  the  value  of  the  best  article  contained  in  a  pack- 
age as  the  average  value  of  the  whole,  be,  and  the  same  is  re- 
pealed. 

Sec.  14.  It  is  enacted  further,  that  whenever,  upon  the  open- 
ing and  examination  of  any  package  or  packages  of  imported 
«roods,  composed  wholly;  or  in  part,  of  wool  or  cotton,  in  the  man- 
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ner  provided  by  the  fourth  section  of  the  act  for  the  more  effectual 
collection  of  the  impost  duties,  approved  on  the  28th  day  of  May, 
1830,  the  said  goods  shall  be  found  not  to  correspond  with  the 
entry  thereof  at  the  custom  house ;  and  if  any  package  shall  be 
found  to  contain  any  article  not  entered,  such  article  shall  be  for- 
feited ;  or,  if  the  package  be  made  up  with  intent  to  evade  or  de- 
fraud the  revenue,  the  package  shall  be  forfeited;  and  that  so 
much  of  the  said  section  as  prescribes  a  forfeiture  of  goods  found 
not  to  correspond  with  the  invoice  thereof,  be,  and  the  same  is 
repealed. 

Sec.  15.  It  is  also  enacted,  that,  from  and  afler  the  said  3d 
day  of  March,  1833,  the  ad  valorem  rates  of  duty  on  goods, 
wares  and  merchandise,  shall  be  estimated  in  the  manner  follow- ' 
ing :  to  the  actual  cost,  if  the  same  shall  have  been  actually  pur- 
chased, or  the  actual  value,  if  the  same  shall  have  been  procured 
otherwise  than  by  purchase,  at  the  time  and  plape  when  and  where 
purchased,  or  otherwise  procured,  or  to  the  appraised  value,  if  ap- 
praised, shall  be  added  all  charges,  except  insurance. 

Sec.  16.  It  is  further  enacted,  that,  from  and  after  the  said 
3d  day  of  March,  1833,  in  calculating  the  rates  of  duties,  the 
pound  sterling  shall  be  considered  and  taken  as  of  the  value  of 
$4,80  cents. 

Sec.  17.  It  is  also  provided,  that  syrup  imported  in  casks, 
and  all  syrup  for  making  sugar,  shall  be  rated  by  weight,  and 
pay  the  same  duty  as  the  sugar  of  which  it  is  composed  would 
pay  in  its  natural  state ;  and  that  loaf  or  lump  sugar,  when  imported 
in  a  pulverized,  liquid,  or  other  form,  shall  pay  the  same  duty  as 
is  imposed  by  law  on  loaf  or  lump  sugar ;  and  all  fossil  and  crude 
mineral  salt  shall  pay  15  per  centum  ad  valorem. 

Sec.  18.  And  it  is  further  enacted,  that  the  several  articles 
enumerated  in  this  bill,  whether  imported  before  or  after  the  pas- 
sage thereof,  may  be  put  into  the  custom-house  stores,  under  the 
bond  of  the  importer  or  owner ;  and  such  of  said  articles  as  shall 
remain  under  the  control  of  the  proper  officer  of  the  customs  on 
the  3d  day  of  March,  1833,  shall  be  subject  to  no  other  duty, 
than  if  the  same  were  imported,  respectively,  after  that  day.  And 
if  the  duties,  or  any  part  thereof,  on  the  articles  deposited  as 
aforesaid,  shall  have  been  paid  previously  to  the  said  3d  day  of 
March,  the  amount  so  paid  shall  be  refunded  to  the  person  im- 
porting and  depositing  the  said  articles :  provided,  that  this  section 
shall  apply  to  merchandise  in  original  packages  which  may  have 
been  entered,  and  taken  into  the  possession  of  the  importer  or 
owner ;  upon  condition,  that  the  said  merchandise  be  placed  under 
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custod  J  of  the  proper  officer  of  the  customs,  and  that  the  same  shall 
reraaia  under  his  control  on  the  Sd  day  of  March  next :  and  pro- 
Yided  further,  that  the  Secretary  of  the  Treasury  he  authorized  to 
prescribe  such  rules  and  regulations  as  may  be  necessary  to  carry 
this  section  into  effect. 

Ch.  247. — Duties  on  Iron  for  Railways  or  Inclined  Planes, 
Sec.  1.  When  it  shall  be  proved  to  the  Secretary  of  the  Treasury 
'  that  any  rail  iron  imported  for  the  purpose  of  being  applied  in 
the  construction  of  any  railroad  or  inclined  plane  by  any  State  or 
incorporated  company '  has  been  permanently  laid  on  any  such 
railroad  or  inclined  plane,  he  is  authorized  to  allow  a  drawback 
of  the  duty  on  such  rail  iron,  or  if  the  duty  has  been  actually  paid, 
he  may  refund  the  same ;  '  no  iron  shall  be  considered  as  railroad 
iron  but  such  as  is  prepared  to  be  laid  upon  railroads  or  inclined 
planes  without  further  manufacture.'  Sec.  2.  If  any  railroad  iron 
has  been  or  shall  be  imported  by  any  State  or  incbrporated  com- 
pany, and  the  bonds  given  for  the  duties  shall  become  due  before 
the  iron  can  be  so  laid  down,  the  Secretary  of  the  Treasury  is  au- 
thorized to  extend  the  time  for  the  payment  of  so  much  of  the 
bonds  as  shall  be  equal  to  the  amount  of  the  drawliacks  to  which 
the  State  or  company  may  be  entitled ;  but  tbe  time  shall  not 
be  extended  beyond  three  years  from  the  date  of  the  importation ; 
and  where  any  such  State  or  company  may  have  paid  the  whole 
amount  of  any  such  bond,  the  Secretary  is  authorized  '  to  cause 
the  amount  of  the  drawback  on  the  same  (o  be  refunded,  on  taking 
bond  with  sufficient  sureties  that  the  same  shall  be  repaid,  should 
the  iron,  for  which  said  bond  may  be  given,  not  be  actually  laid 
down  within  three  years  from  the  time  of  the  importatbn.' 

Ch.  196. — French  West  Indies,  *The  privileges  which  are 
extended,  by  the  act'  of  May  9,  1828,  regulating  commercial  in- 
tercourse with  Martinique  and  Guadaloupe,  to  French  vessels 
laden  and  coming  direct  from  those  islands,  are  to  *  be  extended 
to  vessels  coming  in  the  same  manner,  in  ballast,  subject,  never- 
theless, to  the  proviso  contained  in  the  said  act.' 

Ch.  199. — French  Claims.  The  President  is  required  to  ap- 
point three  commissioners  to  examine  all  claims  presented  to  them 
under  the  convention  of  July  4,  1831,  between  the  United  States 
and  France,  which  are  provided  for  by  the  convention ;  a  secre- 
tary, versed  in  the  English,  French  and  Spanish  languages,  and  a 
clerk,  are  also  to  be  appointed  ;  the  commissioners  are  to  make 
all  needful  rules,  &c.  for  carrying  their  commission  into  fuJl 
effect;  the  board  are  to  meet  on  the  first  Monday  of  August, 
1832,  at  Washington,  and  within  two  years  from  the  time  of  its 
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meeting  shall  terminate  its  duties ;  the  commissioners  are  to  be 
paid  at  the  rate  of  $3000  per  annum ;  the  secretary,  $2000 ;  and 
the  clerk,  $1500  ;  the  Secretary  of  the  Treasury  is  to  distribute, 
'  in  rateable  proportions,'  among  the  person^  in  whose  favor  awards 
shall  have  been  made,  such  moneys  as  may  hare  been  received  by 
virtue  of  the  convention,  first  deducting  all  sums  of  money  due 
from  them  to  the  United  States ;  and  certificates  are  to  be  issued 
by  the  Secretary  of  the  Treasury,  *  showing  the  proportion  to 
which  each  may  be  entitled  of  the  amount  that  may  thereafter  be 
received ;'  *  and  on  the  presentation  of  said  certificates  at  the 
Treasury,  as  the  net  proceeds  of  the  general  instalments,  payable 
by  the  French  government,  shall  have  been  received,  such  propor- 
tions thereof  shall  be  paid  to  the  legal  holders  of  the  said  certifi- 
cates ;'  on  the  payment  of  the  several  instalments,  there  shall  be 
set  apart,  of  the  money  in  the  Treasury,  such  further  sum  as 
would  have  been  received  *  if  the  reservation  stipulated  by  the 
fourth  article  of  the  convention  had  not  been  deducted,'  and  the 
money  thus  set  apart  is  to  be  appropriated  to  the  satisfaction  of 
the  awards ;  all  communications  to  or  from  the  secretary  of  the 
board,  on  the  business  of  the  commission,  shall  be  free  of  postage. 
Ch.  190. — Hospitals  and  Hospital  Funds.  This  act  appropri- 
ates $76,000  for  the  construction  of  hospitals  in  Charlestown, 
Brooklyn  and  Pensacola. 

Ch.  194. — This  act  was  passed  *for  the  regulation  of  the  navy 
and  privateer  pension  and  navy  hospital  funds.' 

Ch.  109. — Indian  Department.  This  act  makes  appropriations 
to  the  amount  of  $  170,890  for  this  department  for  the  year  1832; 
the  objects  to  which  they  are  to  be  applied  are  the  payment  of  the 
salaries  of  Indian  agents,  sub-agents,  interpreters,  presents  to  In- 
dians, the  payment  of  the  expense  of  conducting  a  deputation  of 
Indians  from  the  head-waters  of  the  Missouri  to  Washington,  &lc. 
*  In  no  case  shall  any  money  hereby  appropriated  be  used  for  the 
purpose  of  rewarding  Indians  for  settling  disputes  among  them- 
selves.' 

Ch.  174. — Indian  Affairs,  Commissioner  of.  A  commissioner 
of  Indian  affairs  is  to  be  appointed,  who  shall,  'under  the  direc- 
tion of  the  Secretary  of  War,  and  agreeably  to  such  regulations 
as  the  President  may  from  time  to  time  prescribe,'  have  the  man- 
agement of  all  Indian  affairs;  his  salary  is  to  be  $3000.  *  No  ar- 
dent spirits  shall  be  hereafter  introduced,  under  any  pretence, 
into  the  Indian  country.' 

Ch.  75. — Indians.  The  several  Indian  agents  and  sub-agents, 
an^er  the  direction  of  the  Secretary  of  War,  are  required  to  take 
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measures  for  coDveniDg  the  several  Indian  tribes,  in  such  places 
and  numbers,  and  at  such  seasons,  as  shall  be  most  convement 
to  the  Indians,  '  for  the  purpose  of  arresting  the  progress  of 
small  pox  among  the  several  tribes,  by  vaccination.'  The  Secre- 
tary of  War  is  authorized  to  employ  as  many  physicians  and  sur- 
geons as  may  be  '  necessary  for  the  execution  of  this  act ;  and  if 
necessary,  two  competent  persons  to  conduct  the  physicians  to 
the  remote  Indians  who  are  infected,  or  may  be  in  danger  of  be- 
ing infected  with  the  small  pox,  whose  compensation  shall  be  $6 
per  day,  and  six  men,  whose  compensation  shall  be  $25  per 
month.'  The  sum  of  $12,000  is  appropriated  to  carry  this  act 
into  effect. 

Ch.  71. — The  sum  of  $39,075  is  appropriated  for  the  payment 
of  annuities  to  the  Chippewa,  Ottewa,  Pottawatamie  and  Winne- 
bago tribes  of  Indians,  for  the  purchase  of  salt,  for  the  support  of 
blacksmiths,  dtc. 

Ch.  123. — By  this  act  the  sum  of  $336,405  is  appropriated  for 
the  payment  of  the  annuities  due  to  various  Indian  tribes,  includ- 
ing the  sums  of  $24,500  for  the  education  of  Indian  youths, 
$25,470  for  the  expenses  of  blacksmiths,  millwrights,  agricuicur- 
alists,  &c.,  and  for  the  furnishing  of  salt,  tobacco,  iron,  d^c,  and 
$4,3(i0  for  expenses  of  transportation  and  dislt'ibulion  of  certain 
annuities  and  agricultural  implements. 

Ch.  124. — By  this  act,  appropriations  are  made  *  in  conformity 
with  the  stipulations  of  certain  treaties  with  the  Creeks,  Shawnees, 
Ottoways,  Senecas,  Wyandots,  Cherokees,  and  Choctaws.'  The 
amount  of  these  appropriations  is  $363,133. 

Ch.  130. — The  sura  of  $20,000  is  appropriated  for  the  relief  of 
such  friendly  Indians  as  may  seek  protection  within  the  Indian 
agencies  on  the  north  western  frontier. 

Ch.  199. — The  sum  of  $157,694  is  appropriated,  in  addition  to 
the  balance  remaining  unexpended  in  the  Treasury,  already  ap- 
propriated, to  defray  the  expenses  of  transporting  and  subsisting 
such  portions  of  the  various  tribes  of  Indians  as  have  heretofore 
emigrated  west  of  the  Mississippi,  or  as  may  emigrate  during  the 
present  year,  in  conformity  with  the  various  treaties  entered  into 
with  them. 

Ch.  228.  The  President  is  required  to  appoint  three  commis- 
sioners, to  examine  the  country  set  apart  for  the  emigrating  In- 
dians, west  of  the  Mississippi  river ;  the  commissioners  shall,  when 
it  is  necessary,  enter  into  negotiations  with  them  for  the  adjustment 
of  any  difficulties  existing  *  in  the  location  of  the  lands  of  the  emi- 
grating Indians ; '  they  are  also  to  ascertain  and  report '  the  pj oper 
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places  of  location  for  such  of  the  tribes  and  portions  of  tribes,  as 
may  yet  wish  to  remove  to  that  country,  and  shall  transmit  to  the 
war  department  all  the  information  they  can  procure,  respecting 
its  climate,  soil  and  capacity  to  support  the  number  of  Indians 
who  will  probably  remove  to  and  reside  in  it ; '  they  are  authorized 
to  *  convene  together  such  of  the  tribes  as  may  be  in  a  state  of  hos- 
tility, or  may  be  disposed  to  commit,  or  may  have  committed, 
aggressions  against  others,  and  to  endeavor  to  arrange  the  diffi- 
culties between  them,  so  that  the  protection  promised  to  the  emi- 
grating Indians,  by  the  sixth  section  of  the  act  of  May  28,  1830, 
may  be  secured  to  them ';  they  are  to  report  to  the  war  department 
a  plan  for  the  improvement,  government  and  security  of  the  Indians, 
to  inquire  *  into  the  mode  in  which  the  business  of  emigration  has 
been  conducted,  and  to  report  any  changes  which  would  render 
the  same  more  economical  or  better  adapted  to  the  comfort  and 
condition  of  the  Indians ; '  and  the  sum  of  $20,000  is  appropriated 
for  carrying  the  provisions  of  this  act  into  effect. 

Ch.  227. — Insolvent  Debtors.  Sec.  I.  This  is  an  act  in  addition 
to  an  *  act  for  the  relief  of  certain  insolvent  debtors  of  the  United 
States.'  The  provisions  of  the  act  to  which  this  is  in  addition  are 
extended  to  every  person  who  was  a  debtor  to  the  United  States 
on  January  1,  1831,  *  in  any  sum  of  money  which  he  is  unable  to 
pay,  unless  such  person  is  indebted  as  the  principal  in  an  official 
bond,  or  for  public  money  received  by  him  and  not  paid  over  or 
accounted  for,'  or  for  any  fine,  &c.  incurred  by  the  violation  of 
any  law  of  the  United  States.  Sec.  2.  In  all  the  cases  of  indebt- 
edness described  in  the  fourth  section  of  the  act  to  which  this  is 
in  addition,  the  secretary  of  the  treasury  is  authorized  to  execute 
a  release  to  the  debtor  of  the  United  States,  as  mentioned  there- 
in, *  without  any  payment  by  said  debtor,  if  the  secretary  of  the 
treasury  is  satisfied  that  said  debtor  is  unable  to  pay  any  part  of 
said  debt.'  Sec.  3.  No  government  debtor  is  to  be  entitled  to  be 
discharged,  until  it  shall  appear  to  the  satisfaction  of  the  secretary, 
that  the  sureties  of  such  debtor  are  unable  to  pay  the  debt,  and 
that  they  are  also  'entitled  to  the  provisions  of  this  act,'  in  like  man- 
ner as  the  principal  debtor,  or  unless  they  shall  file  their  consent 
in  writing,  with  the  secretary,  that  the  privileges  of  these  acts  may 
be  extended  to  their  principal  without  any  prejudice  to  their  lia- 
bility, or  unless  such  discharge  can  and  shall  be  given  in  such 
manner  as  not  to  affect  the  liability  of  such  sureties. 

Ch.  218. — Law  Library,  This  act  appropriates,  for  1832,  ? 
sum  not  exceeding  $5,000,  and  a  further  annual  sum  of  $1,000, 
for  five  years,  to  be  expended  in  the  purchase  of  law  books  for  a 
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law  library  which  is  to  be  established  in  connexion  with  the  library 
of  Congress. 

Ch.  1(51. — Mexico.  A  commissioner  and  surveyor  on  the  part 
of  the  United  States  are  to  be  appointed  in  pursuance  of  the  third 
article  of  the  '  treaty  of  limits '  between  the  United  States  and 
Mexico ;  and  appropriations  are  made  for  carrying  this  treaty  into 
effect. 

Ch.  80. — Naval  Service.  The  President  is  authorized  to  con- 
stitute a  board  of  naval  officers  to  be  composed  of  the  naval  com- 
missioners and  two  post-captains,  to  meet  at  Washington,  whose 
duty  it  Rhall  be,  with  the  assistance  of  the  attorney  general, '  to 
revise  and  enlarge  the  rules  and  regulations  governing  the  naval 
service,  with  the  view  to  adapt  them  to  the  present  and  future 
exigencies  of  this  important  arm  of  national  defence,  which  rules 
and  refTiilations,  when  approved  by  him  and  sanctioned  by  Con- 
gress, shall  have  the  force  of  law.' 

Ch.202. — Patents.  The  privileges  granted  to  the  aliens  descri- 
bed in  the  first  section  of  the  act  to  extend  the  privilege  of  obtaining 
patents  for  useful  discoveries  and  inventions  to  certain  persons 
therein  mentioned,  approved  April  17,  1800,  are  extended  to  every 
alien,  who,  at  the  time  of  petitioning  for  a  patent,  shall  be  resident 
in  the  United  States,  and  shall  have  declared  \\\s  intention,  ac- 
cording to  law,  to  become  a  citizen  thereof;  but  every  patent 
granted  by  virtue  of  this  act  shall  become  void,  without  resort  to 
any  legal  process  to  annul  the  same,  in  case  the  patentee  fails  for 
one  year  from  the  issuing  thereof,  *  to  introduce  into  public  use  in 
the  United  States  the  invention  or  improvement;'  *or  in  case  the 
same,  for  any  period  of  six  months  after  such  introduction,  shall 
not  continue  to  be  publicly  used  and  applied  in  the  United  States, 
or  in  case  of  failure  to  become  a  citizen  of  the  United  States, 
agreeably  to  notice  given,  at  the  earliest  period  within  which  he 
shall  be  entitled  to  become  a  citizen  of  the  United  States.' 

Ch.  162. — Sec.  1.  The  Secretary  of  State  is  required,  annually, 
in  January,  to  report  to  Congress  and  to  publish  in  two  of  the 
Washington  newspapers,  a  list  of  the  patents  which  shall  have  ex- 
pired within  the  year  immediately  preceding.  Sec.  2.  Applica- 
tion to  Congress,  to  prolong  or  renew  the  term  of  a  patent,  is  to 
be  made  before  its  expiration,  and  to  be  notified  at  least  once  a 
month  for  three  months  before  its  presentation,  in  two  of  the 
Washington  newspapers,  and  in  one  of  the  newspapers  in  which 
the  laws  of  the  United  ''^tates  are  published  in  the  state  or  territory 
where  the  patentee  shall  reside.  The  petition  shall  set  forth  the 
<yrnnnds  of  the  application,  and  be  verified  by  oath  i  the  evidence 
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in  its  support  may  be  taken  before  any  judge  or  justice  of  the 
peace;  it  shall  be  accompanied  by  a  statement  of  the  value  of  the 
discovery,  invention,  &c.,  and  of  the  receipts  and  expenditures  of 
the  patentee,  so  as  to  exhibit  the  profit  or  loss  arising  therefrom^ 
Sec.  3.  Wherever  any  patent  granted  in  pursuance  of  the  act  of 
February  21,  1793,  and  the  acts  supplementary  thereto,  shall  be 
inoperative  by  reason  of  the  non-compliance  of  the  inventor, 
through  inadvertence,  accident  or  mistake,  with  the  conditions 
prescribed  in  the  third  section  of  the  first  mentioned  act,  the  Sec- 
retary of  State  may,  upon  the  surrender  of  such  patent,  cause  a 
new  patent  to  be  granted  for  the  invention  for  the  residue  of  the 
period  then  unexpired  for  which  the  original  patent  was  granted, 
upon  his  compliance  with  such  conditions ;  and  in  case  of  his 
death,  or  if  the  patent  has  been  assigned  by  him,  the  like  right 
shall  vest  in  his  executors  and  administrators  or  assignees ;  such 
new  patent  is  to  be  liable  to  the  same  'objections  and  defence  as 
any  original  patent  granted  under  the  said  first  mentioned  act.' 
'But  no  public  use  or  privilege  of  the  invention  so  patented,  de- 
rived from  or  after  the  grant  of  the  original  patent,  either  under 
any  special  license  of  the  inventor,  or  without  the  consent  of  the 
patentee  that  there  shall  be  a  free  public  use  thereof,  shall,  in  any 
manner,  prejudice  his  right  of  recovery  foi"  any  use  or  violation  of 
his  invention  after  the  grant  of  such  new  patent  as  aforesaid.' 

Ch.  151. — Pensions.  This  act  extends  *  the  pensions  heretofore 
granted  to  the  widows  of  officers,  seamen  and  marines  killed  or 
who  died  in  the  naval  service,'  for  an  additional  term  of  five  years, 
*  to  commence  at  the  end  of  the  current  or  last  expired  terra  of 
five  years  in  each  case,  respectively ; '  the  provisions  of  this  act 
are  extended  to  the  *  widows  of  all  those  who  may  have  died  by 
reason  of  wounds  received  during  the  war.' 

Ch.  1*26.  Each  of  the  surviving  officers,  musicians,  soldiers 
and  Indian  spies,  who  shall  have  served  *  in  the  continental  line, 
or  State  troops,  volunteers  or  militia,  at  one  or  more  terms,  a  period 
of  two  years,  during  the  war  of  the  revolution,'  and  *  who  are  not 
entitled  to  any  benefit  under  the  act'  passed  May  15,  1828,  are 
authorized  to  receive  out  of  the  treasury  the  *  amount  of  his  full 
pay  in  the  said  line,  according  to  his  rank,  but  not  exceeding  in 
any  case,  the  pay  of  a  captain  in  said  line;'  such  *  pay  is  to  com- 
mence from  March  4,  1831,  and  shall  continue,  during  bis  natural 
life;'  if  he  shall  have  served  *  a  term  or  terms  in  the  whole  less 
than  the  above  period,  but  not  less  than  six  months,'  he  is  author- 
ized to  receive,  during  his  natural  life,  *  an  amount  bearing  such 
proportion  to  the  annuity  granted  to  the  same  rank  for  the  service 
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of  two  years,  ^s  his  term  of  serrice  did  to  the  term  aforesaid. ' 
No  person,  already  a  revolationary  pensioner,  shall  be  entitled  to 
the  benefits  of  this  ^  act,  maless  he  shall  relinquish  *his  ftirther 
claim  to  sach  pension.'  '  No  foreign  officer  shall  be  entitled  to 
said  pay/  The  pay  hereby  allowed  shall  not  be  transferable  or 
liable  to  attachment  or  levy,  but  shall  inure  wholly  to  the  personal 
benefit  of  the  officer,  &c. ;  the  pay  which  shall  accrue  is  to  be 
paid  semi-annually.  The  officers,  mariners  and  marines,  who 
served  for  a  like  term  in  the  naval  service,  during  the  revolutionary 
war,  shall  also  be  entitled  to  the  benefits  of  this  act,  in  the  same 
manner  as  the  officers  and  soldiers  of  the  army. 

No.  9.  By  this  resolution  it  is  ordered  that  in  the  execution  of 
the  preceding  act,  the  time  of  imprisonment  as  a  prisotier  of  war, 
shall  be  computed  as  a  part  of  the  period  of  service. 

Ch.  104. — Portugal  No  duties  upon  tonnage  shall  be  hereafter 
levied  on  the  vessels  of  the  kingdom  of  Portugal;  but  whenever  the 
President  shall  be  satisfied  that  the  vessels  of  the  United  States 
are  subjected  in  the  ports  of  that  kingdom  to  the  payment  of  any 
duties  of  tonnage,  he  shall,  by  proclamation,  declare  the  fact,  and 
the  duties  now  payable  by  the  vessels  of  that  kingdom,  shall  be 
levied,  as  if  this  act  had  not  been  passed. 

Ch.  131. — Rangers.  The  President  is  autVionzed  to  raise, 
*  either  by  the  acceptance  of  volunteers,  or  enlistment  for  one  year 
unless  sooner  discharged,'  600  mounted  rangers,  to  be  armed  and 
organized  *as  the  nature  of  the  service  may,  in  his  opinion,  make 
Decenary,'  for  the  protection  of  the  north  western  frontier. 

Ch.  51. — South  Carolina,  This  act  provides  for  the  settlement 
of  the  claims  of  South  Carolina  against  the  United  States.  The 
proper  officers  of  the  Treasury  are  directed  to  liquidate  and  settle 
the  claim  of  this  State,  *  for  interest  upon  money  actually  expend- 
ed by  her  for  military  stores  for  the  use  and  benefit  of  the  United 
States,  and  on  account  of  her  militia,  whilst  in  the  service  of  the 
United  States,  during  the  late  war  with  Great  Britain  ;  the  money 
so  expended  having  been  drawn  by  the  State  from  a  fiind  upon 
which  she  was* then  receiving  interest.'  The  act  then  prescribes 
the  mode  of  computation  to  be  adopted,  what  other  claims  are  to 
be  allowed,  &c.  &c. 

Ch.  206. — Spain,  Sec.  1.  No  higher  duties  of  tonnage  are  to 
be  levied  in  the  ports  of  the  United  States,  on  vessels,  owned 
wholly  by  Spanish  subjects,  coming  from  a  port  in  Spain,  than 
shall  be  ascertained  to  have  been  paid  on  American  vessels  in  the 
ports  of  Spain  previously  to  October  20,  1817.  Sec.  2.  Vessels 
owned  wholly  by  subjects  of  Spain,  coming  from  any  of  the  colo- 
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Dies  of  Spain  either  directly  or  indirectly,  shall  pay  in  the  ports  of 
the  United  States,  the  same  rate  of  duty  on  tonnage  that  shall  be 
levied  on  American  vessels  in  the  Spanish  colonial  port  from  which 
0uch  Spanish  vessel  shall  have  last  departed.  The  second  section 
of  this  act  is  to  take  effect  from  and  after  January,  1,  1833. 

Ch.  173. — Virginia,  The  proper  officers  of  the  Treasury  are 
required  to  pay  the  claims  of  Virginia  against  the  United  States 
for  payments  to  the  officers  of  the  Virginia  line,  in  the  war  of  the 
revolution,  'on  account  of  half  pay  for  life,  promised'  those  officers 
by  this  State ;  the  amount  to  be  paid  is  $139,543.  The  Secretary 
of  the  Treasury  is  also  directed  to  pay  to  this  State  the  amount  of 
the  judgments  rendered  against  her,  on  account  of  the  promise 
contained  in  an  act  passed  by  her  legislature  in  1779,  in  favor  of 
the  officers  or  the  representatives  of  officers  of  certain  revolution- 
ary regiments,  corps,  &c. ;  but  the  amount  so  to  be  paid  is  not  to 
exceed  $241,345.  The  Secretary  is  also  to  settle  those  claims 
for  half  pay  of  the  officers  of  those  regiments  and  corps  which 
have  not  been  paid  or  prosecuted  to  judgments  against  the  State, 
and  for  which  she  '  would  be  bound  on  the  principles  of  the  half 
pay  cases  already  decided  in  the  Supreme  Court  of  Appeals  of 
said  State.' 
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HABRIS'S  ENTRIES   BY  EYANg. 

Modem  Entries,  or  Approved  Precedents,  of  Declarations^  Pleads 
ings,  Entries,  and  Writs,  to  which  are  prefixed  forms  of  Affida-' 
vits.  References,  Awards  and  Certificates,  and  Select  Precedents 
in  Convey dncing,  comprising  all  that  is  valuable  in  the  Compi- 
lation of  the  late  Thomas  Harris,  Esquire,  newly  arranged, 
with  additions  and  improvements,  By  Hugh  Davy  Evans,  of  the 
Baltimore  Bar,  Author  of  An  Essay  on  Pleading,  wvlh  a  vievT 
\o  an  ImproTed  System.  In  two  volumes,  pp.1130.  Baltimore. 
Lucas  ^  Deaver.     1831  and  1832. 

This  is  an  extensive  collection  of  precedents  in  pleading  and 
practice,  to  which  is  prefixed  forms  of  conveyancing  adapted  to 
the  laws  and  usages  of  Maryland.  Without  going  critically 
through  this  work,  we  have  examined  some  of  the  titles,  and 
compared  them  with  other  similar  collections^,  and  the  result  is 
an  impression  that  the  work  is  industriously,  learnedly,  and 
judiciously  made  in  reference  to  the  plan  of  the  author,  and  of 
the  editor  of  the  present  edition,  if  Mr.  Evans  is  so  to  be  denom- 
inated, instead  of  being  considered,  in  some  degree,  the  author, 
to  which  title  he  has  a  claim  in  respect  to  a  very  considerable  por- 
tion of  these  volumes.  Though  the  work  is,  as  we  have  already 
suggested,  particularly  adapted  to  the  State  of  Maryland,  yet  al 
very  large  proportion  of  it  is  applicable  to  the  laws  and  proceed- 
ings in  every  State  of  the  Union,  as  will  be  apparent  from  the 
contents  which  we  shall  presently  give.  This  being  the  case,  it 
appears  to  us  that  if  the  author  could  have  extended  bis  plan  of 
comments  and  references  to  authorities  on  the  subjects  of  declara- 
tions and  pleadings,  it  would  have  been  an  improvement,  for  he 
has  confined  himself  mainly  to  the  Maryland  reports  and  English 
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reports  and  treatises ;  whereas  the  decisions  in  the  other  States 
would  have  been  applicable  to  the  Maryland  practice  in  regard  to 
many  of  these  forms,  as  those  of  Maryland  are  to  the  practice  in 
the  other  States.  We  think  that  our  authors  of  law-books  ought^ 
as  far  as  practicable,  to  give  their  productions  a  general  charac- 
ter, and  range  the  whole  field  of  American  jurisprudence ;  since 
it  has  a  tendency  to  liberalize  and  improve  the  jurisprudence  in 
each  State,  and  assimilate  the  laws  of  the  different  States.  Un- 
doubtedly there  will  be  much  in  the  precedents  and  forms  of  pro- 
ceeding of  each  State  peculiar  to  the  particular  jurisdiction ;  but 
such  peculiarities  are  generally  confined  to  matters  of  minor  im- 
portance, as  there  is,  in  genera],  a  close  similitude  and  corres- 
pondence in  the  outlines  and  leading  features  of  the  laws  of  the 
different  States.  It  is  accordingly  desirable  that  the  lights  supplied 
by  each  State  on  the  laws  of  the  others,  should  be  combined  in 
every  work,  as  far  as  this  is  practicable.  We  do  not  make  these 
remarks,  however,  by  way  of  finding  fault  with  this  work.  Per- 
haps its  execution,  on  the  plan  we  have  suggested,  would  have 
extended  it  to  an  inconvenient  size.  If  such  a  plan  would  have 
been  practicable,  and  not  subject  to  some  objection  of  which  we 
are  not  aware ;  it  seems  to  us  that  it  would  have  been  an  addi* 
tional  recommendation  of  the  work. 

Mr.  Evans  says  in  his  preface  respecting  the  plan  upon  which 
he  has  proceeded : 

*  When  the  subscriber,  in  the  spring  of  the  present  year,  was  re- 
quested to  superintend  an  edition  of  **  Harris's  Entries,"  he  stip- 
ulated for  the  absolute  and  entire  control  of  the  work.  In  pursu- 
ance of  this  stipulation,  he  had  to  determine  for  himself,  the  ques- 
tion how  far  it  might  be  prpper  for  him  to  depart  from  the  orig- 
inal. As  to  the  part  previous  to  the  commencement  of  the  title 
**  Declarations,"  his  opinion  was  soon  made  up.  The  greater  part 
of  the  matter  which  in  Harris  occupies  that  station,  may  be  di- 
vided into  two  classes.  One,  that  which  is  of  such  frequent  oc- 
currence in  practice  as  to  render  it  familiar  to  every  one,  and 
which  is  to  be  found  in  many  common  books.  The  other,  that 
which  is  of  such  rare  use,  as  not  to  be  much,  if  at  all,  wanted, 
except  by  gentlemen  whose  libraries  probably  contain  some  of  the 
English  bodies  of  conveyancing.  The  rejection  of  both  classes 
was  speedily  resolved  on,  and  the  vacancy  has  been  supplied  with 
forms  in  conveyancing,  applicable,  to  cases  governed  in  whole  or 
in  part  by  acts  of  Assembly.  Many  of  these  have  been  expressly 
prepared  by  himself,  for  the  present  work,  while  others  were  se- 
lected firom  the  productions  of  persons  considered  good  anthoiity.' 
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The  following  are  the  subjects  of  these  two  volumes : 
Vol.  1 .  AffidavKs,  arbitrations,  certificates,  of  freedom — Ce»- 
^eyandng,  acknowledgements  of  deeds,  within  the  State,  without 
the  State,  by  attorney,  by  fewies  conerUy  forms  of  acknowledge- 
ments, acknowledgements  of  instruments  not  affecting  real  proper* 
ty,  assignments,  bills  of  sale,  bonds,  deeds,  appendix  to  convey- 
ancing, reports  of  sales,  orders  of  ratification,  proceedings  under 
the  act  of  assembly  for  dividing  the  real  estate  of  deceased  per- 
sons, acknowledgements  of  deeds  by  feme  coverts,  act  of  1830, 
declarations,  in  assumpiit,  commencements,  common  conclusions, 
common  counts,  intUbitatus  oisumpsit,  same  by  and  against  baron 
and  feme,  executors,  d^^c.,  statements  of  consideration,  insimtd 
camputatsenl  or  account  stated,  by  and  against  baron  and  feme, 
representatives  of  deceased  persons,  surviving  partners  —  an  pro^ 
missary  notes,  by  and  against  baron  and  feme,  executors,  &c.,  sur- 
viving partners,  by  permanent  trustee,  on  checks,  on  bills  of  ex- 
change, by  payee,  by  endorsee,  counts  in  assumpsit,  on  bills  of 
exchange,  by  drawer,  by  endorsee,  by  drawer,  by  representatives, 
dz^c,  special  counts,  on  contracts  to  accept  articles,  to  account,  on 
awards,  against  carriers,  by  carriers,  on  a  charter  party,  for  de- 
ceits and  on  warranties,  on  promises  to  pay  the  debt  of  another, 
on  contracts  to  deliver,  relating  to  fees,  feigned  issue,  on  foreign 
judgments,  on  contracts  in  consideration  of  forbearance,  on  pro- 
mises to  indemnify,  on  policies  of  insurance,  statements  <^  inter- 
est, statements  of  loss,  on  a  policy  on  lives,  on  <x>ntracts  relating 
to  land,  on  promises  respecting  marriage,  on  special  contracts  to 
pay  money,  for  negligences  and  misfeasances,  for  tolls  and  taxes, 
on  promises  to  perform  work — Declarations  in  case  for  torts, 
commencements  and  conclusions,  for  adultery,  d&c.,  relative  to 
apprentices  and  servants,  against  carriers,  for  deceits,  for  illegal 
distresses,  for  keeping  vicious  dogs,  for  diverting  water  courses, 
for  a  false  return  to  a  mandamus,  for  malicious  prosecutions,  for 
negligence,  for  rescues,  against  sheriffs,  for  slander  and  libel,  in 
trover,  for  waste,  for  obstructing  ways — Declarations  in  covenant, 
commencements  in  covenant,  conclusions  in  do.,  counts  on  arti- 
cles of  agreement,  on  charter  parties,  on  indentures  of  apprentice- 
ship, on  leases,  on  mortgages,  on  policies  of  insurance,  on  war- 
ranties— :Z>ec/ara/t07i5  tn  cfe6^,  commencements  in  debt,  conclu- 
sions in  debt,  counts  on  agreements,  on  awards,  on  bonds,  on 
charter  parties,  on  decrees,  on  judgments,  on  a  policy  of  insur- 
ance, on  recognizance  of  baH,  for  rent,  against  sheriffs,  on  simple 
contracts,  on  statutes,  on  statute  qui  tarn,  for  chattels  and  in  de< 
tmue,  declarations  in  <iower,  in  ejectment,  in  replevin,  in  trespass, 
he  person,  to  real  property,  to  personal  property. 
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Vol,  2.  Pleadings.  Pleas — Defence,  introductory  to  pleas; 
commeDcements  of  pleas,  in  abatement,  in  bar,  puis^darrein  con- 
tinuance;  conclusions  of  pleas;  bodies  of  pleas,  in  abatement,  to 
the  jurisdiction,  in  abatement  proper,  to  the  person,  to  the  count 
and  writ,  to  the  action  ;  bodies  of  pleas  in  assumpsit,  in  attach- 
ment, in  case,  in  covenant,  in  do.  for  rent,  in  debt,  on  agreements, 
on  awards,  on  bonds,  on  charter  parties,  on  decrees  and  judg- 
ments, on  policies,  on  recognizances,  for  rent,  against  sheriffs,  on 
simple  contract,  on  statutes,  in  dower,  in  ejectment,  in  replevin  ; 
avowries  in  replevin ;  cognizances  in  do. ;  pleas  in  bar  to  avow- 
ries and  cognizances  in  do. ;  bodies  of  pleas  in  scire  facias,  against 
insolvent  debtors,  against  bail,  against  executors,  &.C.,  against  ter- 
retenants,  in  trespass,  to  the  person,  to  real  property,  to  personal 
property ;  replications,  commencements  of,  conclusion  of,  bodies 
of  in  abatement,  in  assumpsit,  and  subsequent  pleadings  in  attach- 
ment, in  case,  in  covenant,  in  debt,  on  agreements,  on  awards,  on 
bonds,  on  charter  parties,  on  decrees  and  judgments,  on  policies, 
on  recognizances,  for  rent,  against  sheriffs,  on  simple  contracts, 
OQ  statutes,  in  dower,  in  replevin,  in  scire  facias,  in  trespass ;  re- 
joinders  and  subsequent  pleadings  ;  note  respecting  them  ;  pleads 
ings  after  the  replication,  in  abatement,  in  assumpsit,  in  case,  in 
covenant,  in  debt,  on  bond,  in  dower,  in  replevin,  in  scire  facias, 
in  trespass  —  Appendix  to  pleadings,  new  assignments,  in  assump- 
sit, in  trespass,  pleadings  after  new  assignments,  suggestions  of 
breaches  in  debt  on  bond,  suggestions  of  death,  demurrers,  join- 
ders in  demurrer,  oaths,  proclamations,  entries  in  criminal  cases, 
judgments,  juries,  pleas,  recognizances,  submissions,  verdicts — 
Entries  in  civil  cases,  amerciaments,  appeals,  appearances,  attor- 
ney, award,  bail,  ca,  sa.,  commitments,  continuances*  defences,  im- 
parlances, jurors,  leaves,  motions,  orders,  procedendo,  recogniz- 
ances, reference,  remittiturs,  renewals,  rules,  satisfaction,  security, 
suggestions,  summons,  supercedeas,  tales —  Verdicts,  in  assump- 
sit,  in  attachment,  in  case  and  trespass^  in  covenant,  in  debt,  in 
dower,  in  ejectment,  in  replevin,  in  scire  facias,  withernam  — 
Judgments,  in  abatement,  in  assumpsit,  in  attachment,  in  case  or 
trespass,  in  covenant,  in  debt,  in  dower,  in  ejectment,  in  replevin, 
in  scire  facias,  in  petition  for  freedom,  for  the  costs  of  the  term, 
for  defendant — Records,  commencement,  conclusion,  bodies — 
Writs,  of  attachment,  of  attachment  of  contempt,  of  capias  ad 
respondendum,  of  capias  ad  satisfaciendum,  of  certiorari,  commis- 
sions, of  grand  cape,  of  consultation,  of  deliverance,  of  diminution, 
of  distringas,  of  dower,  of  duces  tecum,  of  exception,  of  error^  of 
^erifacku,  of  habere  facias  possessionem,  o(  habere  facias  seisinam, 
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of  habeas  corpus^  of  inquiry,  of  liberate,  of  mandamus,  of  pone,  of 
procedendo,  of  prohibition,  of  restitution,  of  restoration,  of  replevin, 
ofretomo  habendo,  of  resummons,  o(  scire  facias,  of  sequestration, 
oi  subpcma  and  summons,  o(  super cedas,  of  venditioni  exponas,  of 
resurvey,  of  capias  in  withernam — Appendix  to  writs,  sheriff's  re- 
turns, returns  not  by  sheriff,  writs  omitted — Appendix  to  entries, 
bills  of  exceptions,  entries  omitted,  records  omitted,  proceedings 
in  forcible  entry,  proceedings  for  the  sale  of  infants'  property,  pro- 
ceedings for  naturalization,  proceedings  against  a  tenant  holding 
over. 

The  notes  to  the  several  subjects  above  enumerated  appear  to 
be  very  faithfully  prepared  to  the  extent  of  the  editor^s  plan.  The 
arrangement  and  distribution  of  materials  (things  of  the  greatest 
importance  in  law-books,  and  not  always  made  with  sufficient 
skill)  are  apparently  very  convenient  in  these  volumes,  as  a  con- 
sultation of  the  above  tables  of  contents  will  show,  since  one  can 
distinguish  at  a  glance  at  these  tables,  where  to  turn  for  the  sub- 
ject of  his  inquiry.  This  work  gives  many  forms  of  entries  not 
embraced  in  the  works  of  a  similar  kind  most  in  use  in  New 
England. 


Dedication  of  Dane  Law  College.  The  new  building,  erected 
at  Cambridge,  for  the  accommodation  of  the  Law  Students  at- 
tached to  the  University,  was  dedicated  on  Tuesday,  September 
24th,  in  the  aRernoon.  A  prayer  was  offered  up  by  Rev.  Profes- 
8or  Palfrey,  in  the  new  College.  After  this  service,  the  President 
and  Professors  of  the  University,  and  the  several  distinguished 
gentlemen  present,  among  whom  were  Ex-President  Adams,  Mr. 
Webster,  Mr.  Mason,  Mr.  E.  Everett,  Mr.  Bowditch,  &c.,  at- 
tended by  the  under  graduates  and  the  members  of  the  Theolog- 
ical and  Law  Schools,  walked  in  procession  to  the  College  Chapel, 
where  the  President  delivered  an  appropriate  and  eloquent  dis- 
course, characterized  by  his  usually  original  and  striking  thought, 
forcible  expression,  and  animated  and  glowing  style.  It  contained 
a  just  tribute  to  the  character  of  Mr.  Dane,  to  whom  the  College  and 
the  community  are  indebted  for  the  means  of  defraying  the  expense 
of  erecting  the  new  edifice,  and  whose  name  it  very  properly 
bears,  being  one  among  the  various  lasting  memorials  of  his  mu- 
nificent regard  for  the  advancement  of  American  jurisprudence. 
The  President,  in  his  discourse,  took  a  rapid  survey  of  the  history 
^(^  i-^al  study,  tracing  the  influences  exerted  upon  it  by  the  estab- 
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lishment  of  schools  of  law  al^the  different  Universities,  and  paints 
ing  in  vivid  colors  the  perplexing,  disheartening,  aud  almost  hope- 
less labors  of  the  student,  in  former  times,  when,  as  by  the  advice 
of  Ch.  J.  Reeves,  he  was  referred  for  elucidation  of  subjects 
touched  upon  from  Wood  to  Coke,  from  Coke  to  Hawkins,  and 
then,  as  the  ultimate  source  of  light,  to  the  Statutes  at  large,  the 
region  of  thickest  darkness. 

The  building  of  Dane  Law  College  was  commenced  last  spring. 
It  is  situated  between  the  old  congregational  meeting  house,  near 
the  market  square,  and  Massachusetts  Hall.  It  is  forty  feet  in 
front,  by  sixty  in  depth.  The  front  on  the  public  square  is  orna* 
mented  by  four  Ionic  columns  of  the  height  of  the  walls,  and  pre- 
sents a  good  architectural  appearance,  both  in  the  outline  and 
style  of  execution.  Its  design  is  to  furnish  rooms  for  the  Profes- 
sors, Librarian,  Library,  Recitations  and  Lectures. 

The  law  department  of  Harvard  Unii^rsity  has  grown  very 
rapidly  in  public  favor  and  reputation,  and  in  encouragement 
and  usefulness.  It  is  well  known  that  it  is  under  the  direction 
of  two  professors.  Judge  Story,  one  of  the  justices  of  the  Supreme 
Court  of  the  United  Stales,  and  John  H.  Ashmun,  Esq.  A  law- 
school,  under  the  direction  of  professors  so  distinguished  for 
talents  and  learning,  and  one  conducted  with  so  great  assiduity, 
could  hardly  be  otherwise  than  very  flourishing.  The  number  of 
students  is  now  forty-five.  The  law  library  at  present  consists  of 
about  three  thousand  volumes,  and  is  constantly  increasing.  The 
students  have,  besides,  access  to  the  college  library.  The  expense 
of  education  to  the  pupils  is  less  than  it  would  be  in  a  private  office 
'  in  one  of  our  large  towns,  and  the  advantages,  at  least  for  the 
greatest  part  of  their  noviciate,  are  incomparably  greater.  There, 
is  no  doubt,  therefore,  that  the  institution  will  go  on  increasing; 
in  its  means  of  education  and  usefulness,  through  the  munificence^ 
of  those  who  feel  that  the  jurisprudence  of  the  country  is  at  the^ 
foundation,  and  is  the  firmest  support,  of  all  its  institutions. 


The  London  Jurist,  This  work,  afler  having  been  discontinued 
for  two  years,  has  been  recently  revived.  Numbers  7  and  8  havo: 
been  received  in  this  country. 


VOL*  Vltl.— NO.  XVI.  62^ 
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and  Correction  of  Errors  of  the  State  of  New  Yoifc  By  John  L. 
Wendell.    Vol.2.    Albany.    Wm.  &  A.  Gould  &  Co.    1832. 

Reports  of  Cases  Argued  and  Adjudged  in  the  Supreme  Court  of 
the  United  States,  January  Term,  1832.    By  Richard  Peters.     Vol.  & 
Philadelphia.    T.  Desilver,  Jr.    1832. 

Modem  Entries,  or  Approved  Precedents,  of  Declarations,  Pleadings, 
Entries,  and  Writs,  to  which  are  prefixed  forms  of  A^davits,  Refer- 
ences, Awards  and  Certificates,  and  Select  Precedents  in  Conveyanc- 
ing, comprising  all  that  is  valuable  in  the  Compilation  of  the  late 
Thomas  Harris,  Esquire,  newly  arranged,  with  additions  and  improve- 
ments. By  Hugh  Davy  Evans,  of  the  Baltimore  Bar,  Author  of  An 
Essay  on  Pleading,  with  a  view  to  an  Improved  System.  Vol.  2l  Bal- 
timore.   Lucas  &  Deaver.    1832. 

ENGLISH  REPUBLISHED. 

Condensed  Reports  of  Cases  argued  and  determined  in  the  Court  of 
King's  Bench,  by  George  Maule  and  William  Selwyn,  E^uires,  in- 
cluding the  sixth  volume,  recently  reported.  The  whole  comprised  in 
two  volumes,  8vo,  edited  by  T.  Metcalf,  Esq.  Boston.  Lilly,  Wait,  Col- 
man  &  Holden. 

IN  PREPARATION. 

Messrs.  Lilly,  Wait,  Colman,  and  Holden,  have  in  preparation,  a 
Digest  of  the  Rules  and  Laws  relating  to  the  Rights,  Duties,  and  Lia- 
bilities of  Master-Mariners,  Officers  and  Seamen  m  the  Merchants' 
service. 

Also,  a  third  edition  of  the  Law  of  Patents  for  New  Inventions.  By 
Thomas  Green  Fessenden,  Counsellor  at  Law ;  with  additions  and  im- 
provements by  the  author,  assisted  by  several  gentlemen  of  the  bar  in 
Boston. 
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A 
Affidavits  of  parties,  31. 

AngeU  4*  Ameses  treatise  on  corporations  reviewed,  105. 
Authorities,  as  to  citing,  111. 
Assignment,  by  an  insolvent  debtor,  validity  of,  234,  338. 

B 
Bankruptcy ,  court  of  in  England,  judges  and  oommissioners  of, 

and  remarks  upon,  229. 
BamewaU  4*  Adolphus*s •Reports,  vol.  2,  P.  1,  cases  from,  173. 
Bastardy  act,  admission  of  testimony  under,  30. 
Bingham's  Reports,  vol.  8,  cases  from,  278. 
Bligh's  Reports,  vol.  4,  cases  from,  175. 

c 

Ceises  doubted,  338. 
OtVtn^  of  authorities,  111. 

Civil  Law,  importance  of  the  study  of,  269;  little  studied  by  the 
profession,  317 ;   instances  of  want  of  acquaintance  with  the 
books  of  the  Roman  law,  319,  note. 
Circuits,  English,  227. 
Codijlcation,  state  of  the  question  upon,  225. 
Collision,  opinion  on  case  of,  46. 
Congress,  legislation  of  1831-2,  461. 

Corporations,  treatise  of  Angell  and  Ames  upon,  reviewed,  105. 
Crimes.     See  Incendiary  publications  —  Jurisdiction. 
Crompton  4*  Jervis's  Reports,  vol.  1,  P.  4,  cases  from,  178. 

D 
Dane  College,  dedication  of,  488. 
Deed,  of  infant  void  or  voidable,  327. 

Digest  of  cases  in  2  Gill  &,  Johnson,  2  Leigh,  I  Hall,  126;  6 
Peters,  7  Wendell,  1  Minor,  355 ;  from  2  Barnewall  &  Adol- 
phus,  P.  1 ;  1  Tyrwhitt,  P.  3 ;  1  Crompton  &  Jervis,  P.  4 ;  2 
Crompton  &,  Jervis,  P.  1 ;  8  Bingham ;  4  Bligh ;  2  Dow  6&  Clark^ 
178. 
Dow  Sf"  Clarks  Reports,  vol.  2,  cases  from,  178. 
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E 

Edueaiion,  in  the  law,  247. 

Evidence,  iocompeteDcy  of  parties  as  witnesses,  7.  See  Lost  Deeds. 

Exceptiom  in  statutes,  pleading  of,  233. 

F 

Freight,  loss  by  sale  of  damaged  goods  in  course  of  voyage,  whether 
to  be  borne  by  insurers,  353. 

G 

Gaming  and  usury  acts,  admission  of  testimony  under,  36. 

OouUPs  Pleading,  reviewed,  74. 

CHU  4*  Johnson* $  Reports,  digest  of  2d  vol.,  126. 

H 

HaWs  Reports,  vol.  1,  digest  of,  126. 

Harris's  Entries  by  Evans,  notice  of,  484. 

Hoffman,  Professor's,  introductory  lecture,  noticed,  203. 

I 

Infants,  deeds  of,  void  or  voidable,  327. 

Indictment,  for  private  injuries,  118. 

Incendiary  publications,  printed  under  one  jurisdiction  to  be  pub- 
lished in  another,  indictable,  66. 

Insolvent  debtors,  assignments  by,  284,  338. 

Insurance,  case  of  seaman's  wages  paid  to  a  consul  tibroad,  wYiea 
the  ship  is  sold,  336 ;  Insurance  on  freight,  353 ;  case  of  col- 
lision, opinion,  46. 

•i 

Jackson,  Judge,  on  subject  of  writ  of  right  noticed,  60. 

JurisdictiotC  of  crimes,  commenced  under  one  jurisdiction  and 
consummated  under  another,  69. 

K 

Kentucky,  legislation  of,  198. 

L 

Legal  education,  227. 

Legislation  of  Vermont  at  session  of  1831, 188 ;  New  Hampshire, 
June,  1831,  424;  Massachusetts,  January  session,  1832,  191; 
New  York,  January,  1832,  429 ;  New  Jersey,  October,  1831, 
434 ;  Ohio,  December,  1831,  437 ;  Kentucky,  session  of  No- 
vember, 1831,  198];  North  Carolina,  session  of  1831-2,  196; 
Virginia,  December,  1831,  438;  Tennessee,  September,  1831, 
443;  Mississippi,  November,  1831,  449;  Louisiana,  January, 
1831,  453  ;  United  States,  December,  1831, 461 ;  Great  Britain 
in  1831,  201. 

Leigh's  Reports,  2d  vol.  digest  of,  126. 

Louisiana  legislation,  January,  1832,  453. 
"""  -'•*^  and  papers,  may  be  proved  by  parties,  28. 
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Massachusetts,  legislation  of,  191. 

Minor's  Reports,  digest  of,  359. 

Mississippi  legislation,  November,  1831,  449. 

N 
Necessity,  admission  of  witness  for,  32. 
New  Hampshire  legislation,  January,  1832,  424. 
New  York  legislation,  January,  1832,  429. 
New  Jersey  legislation,  October,  1831,  434. 
North  Carolina,  legislation  of,  196. 

O 
Ohio  legislation,  December,  1831,  437. 

P 
Park,  J.  J,  Professor  at  King's  College,  London, — Introductory 

Lecture,  247. 
Parties,  ought  to  be  admitted  to  give  testimony,  7. 
Peters'i  Reports,  vol.  6,  digest  of,  359. 
Pleading,  Judge  Gould's  treatise  upon,  reviewed,  74. 
Pleading  exceptions  and  provisos  in  statutes,  233 ;    rule  on  the 

subject,  234. 
Principal  and  surety,  Theobold's  treatise  upon  reviewed,  316. 
Private  injuries,  indictable  as  public  offences,  118. 
Provisos  in  statutes,  pleading  of,  233. 

R 
Real  action.    See  writ  of  right. 
Reports,  characters  of,  260. 
Revision  of  laws,  remarks  upon,  298. 
Right,  writ  of    See  Writ  of  Right. 
RomUly,  Sir  Samuel,  a  biographical  notice  of,  221. 

S 
^a<ti<e  o/yraM(fo,  of  England,  as  to  its  author  and  whether  ably 

drawn,  323. 
Seaman's  wages  paid  to  a  consul  abroad,  when  the  ship  is  sold,  by 

whom  the  loss  is  to  be  borne,  336. 
Swindling,  case  of,  69. 

T 
Tennessee,  statutes  of,  revised,  298 ;   the  work  imperfectly  exe- 
cuted, 313;  legislation,  1831,  443. 
Thachef,  Judge's,  charge  on  incendiary  publications,  66,  noticed, 

213. 
Theobald's  treatise  on  the  law  of  principal  and  surety,  reviewed, 

315. 
TyrwhitVs  Reports,  vol.  1,  P.  3,  178. 
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Uitay  and  gaming  aeit,  tdmiasion  of  testimony  ooderi  36. 

V 
Vermont,  lefislation  of»  in  1831,  188. 
Virginia  Ugiiktion,  December,  1831,  438. 

W 
WendttTs  reparte,  vol.  7,  digest  of,  369. 
WeeimineUr  Review^  remarks  upon  an  article  in,  and  on  th#  mI^ 

ject  of  American  jurisprudence,  275. 
Witness,  incompetency  of  parties  as,  7. 

Writ  of  Right,  trial  of  the  same  fact  under,  as  previously  tried  on 
writ  of  entry,  not  admissible,  51,330;  nature  of,  330;  remarks 
upon  Mr.  A.  Holmes's  construction  of  a  passage  in  Jackson  on 
Real  Actions,  id. 


ERRATA  IN  WO.  XV. 

P.  12, 11th  line  fironi  bottom,      for   hath  read  tf%Uh 

««  S8, 10th    "      "        "              «    since  *«  iom. 

"  26,   6th   ««      ««        ««  (Note) «    Actu  ««  Actor, 

<«  89,    9th   "      "        « (Note)  "    parte  «  porti. 

"  44,20th    «      w        M              («    lender  "  borrower. 

«  46,   8th   «      "       ««  «    Dadalion"  Dadalean. 
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ULLY,  WAIT,  COLMAN  Sl  HOLDEN, 

No.  85,  Washington  street,  (Joy's  BuilcUng8)|Bo6tony  and 

COLMAN,  HOLDEN  &  CO.,  Portland, 

Keep  an  extensive  assortment  ofBOOKS  and  STATIONARY,  which 
they  will  supply,  wholesale  and  retail,  on  the  most  aceomraodating 
terms  to  purchasers.  Orders  fbr  Books  in  every  department  of  htera- 
ture  promptly  attended  to. 

They  have  just  published  MAULE  and  SELWYN,  condensed. 
Reports  of  Cases  argued  and  determined  in  the  Court  of  King's 
Bench,  by  Georoe  Maule  and  William  Selwtn,  Esquires,  including 
the  sixth  volume,  recently  reported.  The  whole  comprised  in  two 
volumes,  8vo,  edited  by  T.  Metcalf,  Esq. 

These  valuable  reports,  including  the  sixth  volume,  (which  has  but 
lately  appeared,)  are  comprised  in  this  edition  in  two  handsome  octavo 
volumes,  at  the  very  mocierate  price  of  ten  dollars,  whilst  the  English 
edition  cannot  be  had  for  less  than  thirty  dollars. 

A  NEW  TREATISE  ON  PLEADING. 

A  TREATISE  on  the  PRINCIPLES  of  PLEADING,  in  CIVIL 
ACTIONS.    By  James  Gould,  LL.D.    One  voL  8vo. 

*  It  is  one  of  the  most  honorable,  laudable,  and  profitable  (useful)  things 
in  our  law,  to  have  the  science  of  well  Pleading,  in  actions,  real  and  per- 
sonal.' Littleton, 

Ordine  j^aeUandi  •*>matn,  •frvaiur  et  Jus.  Coke. 

<Tbe  Law  itself  speaketh  by  good  pleading* ^*za  if  pleading  were  the 
living  voice  of  the  Law  itself.'  lb. 

CONTENTS.— Chapter  L  Of  Pleadinjj  in  General.— Chapter  IL 
Of  the  General  Divisions  of  Pleading. — Chapter  III.  Of  the  General 
RulesofPleading.— Chapter  IV.  Of  the  Declaration.— Chapter  V.  Of 
Dilatory  Pleas. — Chapter  VI.  Of  Pleas  to  the  Action,  viz.  the  General 
Issue,  and  Special  Pleas  in  Bar — with  Pleas  puis  darrein  continuance, 
—Chapter  VII.  Of  Traverse.— Chapter  VIII.  Of  Duplicity— Profert 
and  Oyer,  and  Departure. — Chapter  IX.  Of  Demurrer,  L  to  the  Plead- 
ings, 2.  to  Evidence. — Chapter  X.  Of  Arrest  of  Judgment,  and  Re- 
pleader. 

This  work,  which  forms  a  volume  of  more  than  500  pages,  8vo,  is 
strictly  ori^naly  both  in  plan  and  execution ;  with  scarcely  a  page  of 
compilation  in  the  whole.  It  has  been  the  object  of  the  learned  author 
to  make  this  title  of  the  law,  in  all  its  parts,  easily  intelligible,  by  treat- 
ing it,  not  as  a  collection  of  positive  rules^  (as  our  legal  treatises  and  di- 
gests commonly  do)  but  as  a  consistent,  systematic,  and  rational  science; 
and  this  has  been  effected,  by  tracing  the  rules  and  doctrines  of  plead- 
ing to  their  elementary  principles  or  reasons^  except  when  these  are  too 
obvious  to  require  such  an  elucidation.  Those  who  have  had  the 
privilege  of  attending  Judge  Gould's  Lectures  will  readily  understand 
the  plan  of  the  work,  and  will  as  readily  appreciate  its  merits ;  this 
treatise  being  but  a  new  version,  somewhat  enlarged,  of  his  Lectures 
on  the  same  subject. 

It  is  remarked  by  the  author  tliat  '  the  principles  of  pleading  are 
necessarily  and  closely  intenooven^  both  in  theory  and  practice,  with 
those  of  every  other  tiUe  of  the  law,''    *  And  it  has  been  well  remarked  by 
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an  iDtelligent  Judge,  that  if  the  practice  of  tpectal  pleading  were  en- 
tirely banished  from  courts  of  justice,  the  sciehoe  of  pleading  would 
Btill  be  the  most  instructive  branch  of  the  common  law.' 

The  pubUshers  have  been  favored  with  opinions  of  this  work  from 
Chancellor  Kent  and  from  Judge  Story.  Judge  Story  remarks :  <  I 
do  not  hesitate  to  express  the  opinion  that  it  contains  a  very  able,  clear 
and  satisfactory  exposition  of  the  subject,  which  constitutes  one  of  the 
moat  important  branches  of  the  common  law. — The  publication  will 
be  a  very  valuable  addition  to  the  present  stock  of  materials  within  the 
reach  of  the  profession,  and  will  essentially  aid  the  studies  of  those 
who  aspire  to  the  honor  of  being  exact  special  Pleaders.  To  those, 
who  are  acquainted  with  the  juridical  reputation  of  Judge  Gould, 
these  remarks  are  unnecessary.  To  those  who  are  not,  the  work  viriU 
carry  its  own  recommendation,  wherever  it  is  read.' 

jsrofT  usr  preparatiojst. 

An  INTERESTING  WORK  for  MASTER  MARINERS,  MER- 
CHANTS and  SEAMEN.— A  Digest  of  the  Rules  and  Laws  relating 
to  the  Rifshts,  Duties  and  Liabilities  of  Master  Mariners,  Officers,  and 
Seamen  in  the  Merchants'  Service. 

Also  preparing  for  the  press,  a  third  edition  of  THE  LAW  OF 
PATENTS  FOR  NEW  INVENTIONS.  By  Thomas  Green  Fes- 
SENDEN,  Counsellor  at  Law ;  with  additions  and  improven>ents  by  the 
author,  assisted  by  several  gentlemen  of  the  bar  in  Boston. 

In  a  letter  to  the  author,  relative  to  the  second  edition,  pubh'sbed  in 
1822,  Judge  Stort  observed :  *  I  have  no  hesitation  in  ex^iressing  my 
opinion  that  the  book  will  be  highly  usefVi^  to  vM  persons  engaged  in 
obtaining  patents,  or  in  vindicating  them  in  courts  of  justice.  The 
manuscript  contains  a  collection  of  all  the  cases  on  the  subject  of  pa- 
tents within  my  knowledge ;  and  the  principles  contained  in  these  are 
detailed  with  accuracy  and  fulness. — I  know  of  no  work  so  compre- 
hensive as  yours  on  the  subject,  and  it  may  be  relied  on  as  a  safe 
guide.' 
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